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EMPLOYEE CONTRIBUTIONS TO IRA'S AND
OTHER PENSION PLANS

TUESDAY, APRIL 3, 1979

U.S. SENATE,
SUBCOoMrn ON PRIVATE PENSION PLANS

AND EMPLOYEE FRINGE BzNzi ,
CoMMrrE ON FINANCE,

Washington, D.C
The subcommittee met, pursuant to notice, at 10:10 a.m. in room

2221, Dirksen Senate Office Building, Hon. Lloyd Bentsen (chair-
man of the subcommittee) presiding.

Present: Senators Bentsen, Mataunaga, and Dole.
[The press release annoucing this-he'ring arid_t bills S. 75,

S..94, S. 209, and S. 557 follow:]
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PRESS RELEASE

FOR. IMMEDIATE RELEASE COMMITTEE ON FINANCE
March 13, 1979 UNITED STATES SENATE

Subcommittee on Private Pension
Plans and Employee Fringe
Benefits

2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS AND
EMPLOYEE FRINGE BENEFITS SETS HEARINGS ON EMPLOYEE
TAX DEDUCTIBLE CONTRIBUTIONS.TO QUALIFIED RETIREMENT

PLANS AND INDIVIDUAL RETIREMENT ACCOUNTS AND ON
RETIREMENT SAVINGS BY HUSBANDS AND WIVES

Senator Lloyd Bentsen (D.-Tex.), Chairman of the Subcommittee
on Private Pension Plans and Employee Fringe Benefits of the Senate
Committee on Finance, announced today that the Subcommittee will hold
hearings on April 3, 1979 on several bills to encourage Americans to
save for retirement.

The hearing will be held in Room 2221 Dirken Senate Office
Building and will begin at 1000 A.M.

One of the bills, S. 75, introduced by Senator Robert Dole
(R.-Kan.), would allow individuals to claim as much as a $1,000 tax
deduction for certain contributions to a company retirement plan or an
individual retirement plan.

Another bill, S. 94, introduced by Senator Bentsen, would give
the same tax break to homemakers which wage earners now receive for
establishing individual retirement accounts.

The third bill, S. 557, introduced by Senator Benteen, would
allow individuals to claim as much as a.$1,5k0 tax deduction for certain
contributions to a company pension plan br to an individual retirement
account.

In addition, the Subcommittee will receive testimony on sections
201 through 204 of S. 209, introduced by Senator Williams (D.-N.J.), and
Senator Javits (R.-N.Y.), which would provide certain tax deductions and
credits for pension contributions and would amend the lump sum distribu-
tion rules of the Internal Revenue Code.

"It is clear that our laws need to provide more incentives than
-now exist for people to save for their retirment years,' Bentsen said.

"The April 3 hearings will examine these legislative proposals
for achieving that goal.0



Witnesses who desire to testify at the hearings should submit
a written request to Michael Stern, Staff Director, Committee on Finance,
Room 2227 Dirksen Senate Office Building, Washington, D.C. 20510 by no
later than the close of business on March 23. 1979.

-. Legislative Reorganization Act. -- Senator Benteen stated that
the Legislative Reorganization Act of 1946, as amended, requires all
witnesses appearing before the Committees of Congress, "to file in
advance written statements of their proposed testimony, and to limit
their oral presentations to brief summaries of their argument."

Witnesses scheduled to testify should comply with the following
rules:

(1) A copy of the statement must be filed by noon the day
before the day the witness is scheduled to testify.

(2) All witnesses must include with their written statement
a summary of the principal points included in the
statement.

(3) The written statements must be typed on letter-size
paper (not legal size) and at least 100 Copies must be
submitted by the close of business the day before the
witness is scheduled to testify.

(4) Witnesses are not to read their written statements to
the Committee, but are to confine their fifteen-minute
oral presentations to a summary of the points included
in the statement.

(5) Not more than fifteen minutes will be allowed for oral
presentation.

Written Testimon. -- Senator Bentsen stated that the Subcommittee
would be pleased to receive written testimony from those persons or orga-
nizations who wish to submit statements for the record. Statements sub-
mitted for inclusion in the record should be typewritten, not more than
25 double-spaced pages in length and mailed with five (5) copies y
April 20, 1979, to Michael Stern, Staff Director, Committee on Finance,
Room 2227 Dirksen Senate Office Building, Washington, D.C. 20510.

P.R. #i-15
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BOTH CONGRES-
IST uSSION S 7

To amend the Internal Revenue Code O 195 to ailow retirement savings
deduction for persons covered by certain pension plans.

IN THE SENATE OF THE UNITED STATES

JANUA Y 18 (le0gsltive day, JAXmiTsr 10), 1979
Mr. DoLz (for himself and Mr. NnLsON) introduced the following bill; which wu

read twice and referred to the Oommittee on Fnance

A BILL
To amend the Internal Revenue Code of 1954 to allow a

retirement saving deduction for perao. covered by certain
pension plans.

I Be it enacted by Oe Senate axd House of Reprenta-

2 tiv of te United Stae of A merim in Cogrm auembe

8 That the Internal Revenue Code of 1954 is amended to pro-

4 vide for the limited Employee Retirement Account of 1979

5 as follows:

B (a) DNuwmo i' s O su'TIm EmpWYU Ra=-

7 MZNT SAVINGS COMM'UTOoNS.-
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1 (1) IN OBNERAL.-Part VII of subchapter B of

2 chapter 1 (relating to additional itemized deductions for

8 individuals) is amended by redesignating section 221 as

4 222 and by inserting after section 220 the following

5 new section:

6 "SEC. 221. DEDUCTION FOR CERTAIN EMPLOYEE RETIRE.

7 MENT SAVINGS CONTRIBUTIONS,

8 "(a) DBDUO'TION ALLOWED.-In the case of an eligible

9 employee, described in subsection (c), there is allowed as a

10 deduction amounts paid in cash for a taxable year by such

II individual for the benefit of himself-

12 "(1) to a plan described in section 401(a) which

includes a trust exempt from tax under section 501(a),

14 "(2) to an annuity plan deweribed in section

15 408(a),

16 "(8) to a qualified bond purchase plan described in

17 section 405(a),

18 "(4) to an individual retirement -account described

19 in section 408(a), individual retirement annuity de-

20 scribed in section 408(b), or for a retirement bond de-

21 scnbed in section 409, or

22 "(5) to a group retirement trust maintained by a

28 labor organization described in section 501(cX5) which

24 is financed exclusively by assessments of individuals

25 who are members of such labor organization, which
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8

1 waa established prior to January 1, 1974, and in which

2 the assessment paid to the trust by any participant are

8 100? nonforfeitable.

4 "(b) IUTATION AND RzSTRIoTIONS.-

5 "(1) MAXIUM DEDUOTION.-The amount allow-

6 able as a deduction under subsection (a) to an eligible

7 employee for any taxable year may not exceed an

8 amount equal to 10 percent of the compensation in-

9 cludible in his gross income for such taxable year, or

10 $1,000, whichever is less.

11 "(2) ADDITIONAL LMITATION.-NO deduction is

12 allowed for any amount paid to an account, annuity, or

13 for a bond described in paragraph (4) of subsection (a)

.14 exceptt to the extent of the excess of the amount deter-

15 mined under subsection (b) over any amount paid by

16 the eligible employee to a plan or trust described in

17 paragraph (1), (2), (3) or (5) of subsection (a).

.18 "(8) ALTERNATIVB DEDUOTION.-NO deduction

19 is allowed under subsection (a) for the taxable year if

20 the individual claims the deduction allowed by sections

21 219 or 220 for the taxable year.

22 "(4) EXCEPTION WHBE PLAN IS DISORMINA-

23 TOR.-No deduction is allowed under subsection (a)

24 for a highly compensated participant (as defined in sub-

25 section (cXT)) unless the employer certifies in accord-
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1 ance with regulations to be prescribed by the Secretary

2 that the plan satisfies the discrimination standards in

8 subsection (ON).

4 "(c) D RFINITIONS AID SPECIAL RULES.-

5 "(1) ELrOrLE zmPLOYE.-For purposes of this

6 section, the term 'eligible employee' shall mean an in-

7 dividual who is an employee without regard to section

8 401(cXl) or is a member of a labor organization re-

9 ferred to in subparagraph (D) and who is an active

10 participant for any part of the taxable year in-

11 "(A) a plan described in section 401(a) which

12 includes a trust exempt from tax under section

18 501(a),

14 "(B) an annuity plan described in section

15 40o(a),

16 "(0) a qualified bond purchased plan de-

17 scnied in section 405(a), or

18 "(D) a group retirement trust maintained by

19 a labor organization described in section 501(cX5)

20 which is financed exclusively by assessments of

21 individuals who are members of such labor organi-

22 nation, which was established prior to January 1,

28 1974, and in which the psseasments paid to the

24 trust by any participant are 100 percent

25 nonforfeitable,
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1 but not if such plan is established or maintained by the

2 United States, by a State or political subdivision there-

8 of or by agency or instrumentality of any of the forego-

4 ing.

5 "(2) REPORTS.-The Secretary shall promulgate

6 regulations which prescribe the time and manner re-

7 ports shall be filed by an employer receiving contribu-

8 tions deductible under this section and by any eligible

9 employee making any such deductible contribution.

'10 "(3) R2CONTBIBUTBD AMOUNT.-No deduction

11 shall be allowed under this section with respect to a

12 rollover contribution described in sections 402(a)(5),

18 402(aX6), 402(aX7), 403(aX4), 403(aX5), 403(bX8),

14 408(d)(3), or 409(bX8XC).

15 "(4) AMOUNTS CONTRIBUTED UNDER ENDOW-

16 MENT coNTRACT.-In the case of an endowment con-

17 tract described in section 408(b), no deduction shall be

18 allowed under this section for that portion of the

19 amounts paid under the contract for the taxable year

20 which are properly allocable, under regulations de-

21 scribed by the Secretary, to the cost of life insurance.

22 "(5) MARRIED mIDIDUALS.-In the case of an

23 individual who is married (as determined under section

24 143(a)), the maximum deduction under subsection (b)

25 shall be computed separately for each individual, and
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1 this section shall be applied without regard to any

2 community property laws.

8 "(6) DISOIMINATION STANDARDS.-

4 "(A) A plan shall satisfy the discrimination

5 standards if the actual deferral percentages for

6 highly compensated participants (as defined in

7 paragraph (7)) for a plan year bears a relationship

8 to the actual deferral percentage for all other par-

9 ticipants for such plan year which meets either of

10 the following tests:

11 "(i) The actual deferral percentage for

12 the group of highly compensated participants

13 is not more than the actual deferral percent-

14 age of all other participants multiplied by

15 1.5.

16 "(ii) The excess of the actual deferral

17 percentage for the group of highly compen-

18 sated participants over that of all other par-

19 ticipants is not more than 8 percentage

20 points, and the actual deferral percentage for

21 the group of highly compensated participants

22 is not more than the actual deferral percent-

23 age of all other participants multiplied by

24 2.5.
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1 "(B) For purposes of subparagraph (A), the

2 actual deferral percentage for a specified group of

8 participants for a plan year shall be the average

4 of the ratios (calculated separately for each par.

5 ticipant in such group) of-

6 "i) the amount deducted on behalf of

7 each participant for such plan year, to -

8 "('D) the participant's total compensation

9 for such plan year.

10 For purposes of the preceding sentence, the amount

11 deducted on behalf of a highly compensated participant

12 shall be determined without regard to the exception in

13 subsection (bX4).

14 "(7) HIGHLY COMPBNSATBD PARTIoiPANT.-For

15 purposes of this section, the term 'highly compensated

16 participant', means any participant who is more highly

17 compensated than two-thirds of all participants but

18 only if such participant's compensation for a plan year

19 equals or exceeds the salary of an employee of the

20 United States who is compensated at a rate equal to

21 the annual rate paid for step 1 of grade GS-14. No

22 individual who participates during a plan year only in a

23 group retirement trust descnbed in subsection (aX5)

24 shall be considered a highly compensated participant

25 for such year."
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1 (2) DEDUCTION ALLOWED IN ARRIVING AT AD-

2 JUSTED GOSS INcOMB.-Section 62 (defining ad-

8 ousted gross income) is amended by inserting after

4 p&agraph (18) the following new paragraph:

5 "(14) DEDUCTION FOR CERTAIN CONTRIBU-

6 TIONS.-The deduction allowed by section 221 (relat-

7 ing to certain employee retirement savings contribu-

8 tions)."

9 (b) TAx TREATMENT OF CMTAiN DEDUCTIBLE EM-

10 PLOYBE CommouTioNs.-Subpart A of part I of sub-

11 chapter D of chapter 1 (relating to retirement plans) is

12 amended by inserting after subsection (1) of section 414 the

18 following new subsection:

14 "(i) DEDUCTIBLE EMPLOYEE CoNTmuTIoN.-For

15 purposes of this title other than for purposes of sections

16 401(a) (4) and (5), 404, 410(b), 411, and 412, any amount

17 which an employer is required to report pursuant to regula-

18 tions promulgated under subsection (cX2) of section 221, with

19 respect to an amount paid by an eligible employee, as defined

20 in subsection (c)(1, of section 221, as an employee retirement

21 savings contribution, shall be treated as an employer contri-

22 bution."

28 (e) CONFORkMNG AmxENDMNTS.-

24 (1) So much of section 72(0 as precedes para-

25 graph (1) thereof is amended to read as follows:
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1 *In computing, for purposes of subsection (cXIXA), the

2 aggregate amount of premiums or other consideration paid

3 for the contract, for purposes of subsection (dXl), the consid-

4 eration for the contract contributed by the employee, and for

5 purposes of subsection (eXl)(B), the aggregate premiums or

6 other consideration paid, amounts which an employer is re-

7 quired to report, pursuant to regulations promulgated under

8 subsection (cX2) of section 221, with respect to an amount

9 paid by an eligible employee, as defined in subsection (cX1) of

10 section 221, as a retirement savings employee contribution

11 shall be excluded, and amounts contributed by the employer

12 shall be included, but only to the extent that-".

13 (2) Section 414(h) (tax treatment of certain contri-

14 butions) is amended by inserting after "any amount

15 contributed" the following. "other than an amount de-

16 scribed in subsection (in)".

17 (3) So much of section 4978(b) as follows para-

18 graph (1)(A) thereof is amended to read as follows:

19 "() the amount allowable as a deduction

20 under section 219, 220, or 221 for such contribu-

21 tions, and

22 "(2) the amount determined under this sub-

23 section for the preceding taxable year, reduced by

24 the sum of-
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1 "(A) the distributions out of the account

2 for the taxable year which were included in

3 the gross income of the payee under section

4 408(d)(1),

5 "() the distributions out of the account

6 for the taxable year to which section

7 408(dX5) applies, and

8 "(C) the excess (if any) of the maximum

9 amount allowable as a deduction under see-

10 tion 219, 220, or 221 for the taxable year

11 over the amount contributed (determined

12 without regard to sections 219(cX5) and

18 220(cX6)) to the accounts or for the annuities

14 or bonds for the taxable year.

15 For purposes of this subsection, any contribution which is

16 distributed from the individual retirement account, individual

17 retirement annuity, or bond in a distribution to which section

18 408(dX4) applies shall be treated as an amount not

19 contributed."

20 (d) EFFoTIvB DATE.-The amendments made by this

21 Act shall apply to taxable years beginning after the date of

22 the enactment of this Act.

0

47-321 0 - 79 - 2
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96TH CONGRESS
IST SESSION S

To amend the Internal Revenue Code of 1954 to allow individuals to compute the
amount of the deduction for payments into retirement savings on the basis of
the compensation of their spouses, and for other purposes.

IN THE SENATE OF THE UNITED STATES
JANUABY 18 (legislative day, JANuARY 15), 1979

Mr, BzNTSZN introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL
To amend the Internal Revenue Code of 1954 to allow individ-

uals to compute the amount of the deduction for payments
into retirement savings on the basis of the compensation of

their spouses, and for other purposes.

1 Be it enacted by the Senate and House of Representa.

2 ties of the United States of America in Conyes assembled,

3 That paragraph (2) of section 219(c) of the Internal Revenue

4 Code of 1954 (relating to retirement savings) is amended to

5 read as follows:

6 "(2) MARRIED INDIVIDUALS.-
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1 "(A) MAXIMUM DEDUCTION.-The maxi-

2 mum deduction under subsection (bXl) shall be

3 computed separately for each individual.

4 "(B) INDIVIDUALS WHO RECEIVE LESS

5 COMPENSATION THAN THEIR SPOUSE.-If any

6 individual-
7 "(i) has less compensation for the tax-

8 able year than the compensation of the

9 spouse of such individual for such year; and

10 "(ii) is qualified under this section, -or

11 would so qualify except for the fact that such

12 individual has no compensation for the tax-

13 able year,

14 then such individual shall, for purposes of this

15 section, be treated as having compensation includ-

16 ible in the gross income of such individual equal

17 to the compensation includible in the gross income

18 of the spouse of such individual.

19 "(C) DETERMINATION OF MARITAL

20 STATUS.-For purposes of this section, the deter-

21 mination (i whether an individual is married shall

22 be made in accordance with the provisions of sec-

23 tion 143(a).".
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1 SEC. 2. (a) Section 220 of the Internal R'3venue Code of

2 1954 (relating to retirement savings for certain married indi-

3 viduals) is repealed.

4 (b)(1) Paragraph (10) of section 62 of such Code (relat-

5 ing to adjusted gross income defined) is amended by striking

6 out "and the deduction allowed by section 220 (relating to

7 retirement savings for certain married individuals)".

8 (2) Paragraph (6) of section 219(b) of such Code (relat-

9 ing to retirement savings) is repealed.

10 (3) Subparagraph (C) of section 219(c)(5) of such Code

11 (relating to excess contribution treated as made in subsequent

12 year for which there is an unused limitation) is amended by

13 striking out "or section 220".

14 (4) Paragraph (2) of section 408(c) of such Code (relat-

15 ing to individual retirement accounts) is amended by striking

16 out "(or spouse of an employee or member)".

17 (5) Paragraphs (4) and (5) of section 408(d) of such Code

18 (relating to tax treatment of distributions) are each amended

19 by striking out "or 220" each place it appears.

20 (6) Subsection (a) of section 415 of such Code (relating

21 to limitations on benefits and contributions under qualified

22 plans) is amended-

23 (A) by striking out "Except as provided in para-

24 graph (3), in the case" in paragraph (2) and inserting

25 in Heu thereof "In the case"; and
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1 (B) by striking out paragraph (3).

2 (7) Paragraph (12) of section 3401(a) of such Code (re-

3 lating to definition of wages) is amended by striking out "or

4 220(a)".

5 (8) Section 4973 of such Code (relating to excess contri-

6 butions to individuals retirement accounts, etc.) is amended-

7 (A) by striking out "or section 220 (determined

8 without regard to subsection (bX1) thereof), whichever

9 is appropriate" in the last sentence of subsection (a);

10 (B) by striking out "or 220" in subsections

11 (bX1XB) and (bX2XC); and

12 (C) by striking out "and 220(c)(6)" _ n subsection

13 (bX2XC).

14 (9) Subsection (d) of section 6047 of such Code (relating

15 to other programs) is amended by striking out "or 220(a)".

16 SEc. 3. The amendments made by this Act shall apply

17 to taxable years beginning after December 31, 1978.

0
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96TH CONGRESS
IST SESSION S.209

To amend the Employee Retirement Income Security Act of 1974 and the
Internal Revenue Code of 1954 for the purposes of simplifying, clarifying,
and improving Federal law relating to the regulation of employee benefit
plans, to foster the establishment and maintenance of plans, and for other
purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 24 (legislative'day, JANUARY 15), 1979

Mr. WILLIAMS (for himself and Mr. JAVITS) introduced the following bill; which
was read twice and referred jointly to the Committees on Finance and
Human Resources

A BILL
To amend the Employee Retirement Income Security Act of

1974 and the Internal Revenue Code of 1954 for the
purposes of simplifying, clarifying, and imprc.ving Federal
law relating to the regulation of employee benefit plans, to

foster the establishment and maintenance of plans, and for

other purposes.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,
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1 SECTION 1. SHORT TITLE.

2 (a) This Act may be cited as the "ERISA Improve-

3 ments Act of 1979".

4 (b) TABLE OF CONTENTS.-

Sec. 1. Short title and table of contents.
Sec. 2. Technical and conforming changes.
Sec. 3. Findings and declaration of policy.

TITLE ]-AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

Subtitle A-Declaration of Policy; Definitions

See. 101. Declaration of policy.
Sec. 102. Definitions.

Subtitle B-Simplif)ing and Clarifying Amendments

PART I-RroaRTINo AND DISCOSuRE

Sec. 111. Disclosure of status under pension plans.
Sec. 112. Exemptions and modifications.
Sec. 113. Elimination of summary annual report.
Sec. 114. Improvement of reporting requirements.
See. 115. Opinions of actuaries and accountants.
Sec. 116. Scope of accountant's opinion.
Sec. 117. Effective dates.

PART 2-MINIMUM STANDARDS

Sec. 121. Reciprocal agreements.
See. 122. Technical correction.
See. 123. Determining participation on a plan year basis.
Sec. 124. Summation of different benefit accrual rates.
Sec. 125. Suspension of benefits because of reemployment.
Sec. 126. Reduction in retirement or. disability benefits.
Sec. 127. Survivor protection.
Sec. 128. Alimony and support paymn-,ts.

PART 3-FUNmDNO

Sec. 131. Funding to take account of future amendments.

PART 4-FIDUCIARY RBSPONSIBILIT¥

Sec. 141. General asset account.
Sec. 142. Refund of mistaken contributions.
Sec. 143. Cofiduciary responsibility.
Sec. 144. Exemption for reciprocity arrangements.
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TITLE I-AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974-Continued

PART 5J-,DA1NJMTRATION, ENI'ORMIENT, AND ADJIVT.INTf IN ,APILICAH]I.K
],AW

Sec. 151. Advisory council.
Sec. 152. Impact of inflation on retirement benefits.
Sec. 153. Remedies.
Sec. 154. Adjustments in applicable law.
See. 155. Preemption.
See. 156. Effective dates.

TITLE II-AMENDMENTS TO TIlE INTERNAL REVENUE CODE OF 1954

See. 201. Lump sum distributions; plans treated as single plan.
Sec. 202. Lump sum distributions; separation from the service.
Sec. 203. Deduction for certain employee retirement savings and contributions.
Sec. 204. Credit for the establishment of qualified plans by small employers.
See. 205. Conforming amendments for ERISA changes in title I.

TITLE III-SPECIAL MASTER AND PROTOTYPE PLANS

See. 301. Special master and prototype plans.

TITLE IV-EMPLOYEE BENEFITS COMMISSION

Sec. 401. Employee Benefits Commission.
Sec. 402. Powers of Commission.
Sec. 403. Termination of Treasury Department's jurisdiction.
Sec. 404. Agency cooperation.
Sec. 405. Effective date and repeal.

I SEC. 2. TECHNICAL AND CONFORMING CHANGES.

2 The Secretary of the Treasury and the Secretary of

3 Labor shall, as soon as practicable but in any event not later

4 than 90 days after the date of the enactment of this Act,

5 submit to the Congress a draft of any technical and conform-

6 ing changes in the Internal Revenue Code of 1954, and the

7 Employee Retirement Income Security Act of 1974, respec-

8 tively, which are necessary to reflect throughout such Code

9 and Act the changes in the substantive provisions of law

10 made by this Act.
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1 SEC. 3. FINDINGS AND DECLARATION OF POLICY.

2 (a) The Congress finds that the paperwork burdens and

3 compliance costs resulting from the implementation of the

4 Employee Retirement Income Security Act of 1974 and the

5 Internal Revenue Code of 1954 affecting employee benefit

6 plans and persons sponsoring such plans can be reduced in

7 certain respects without jeopardizing the interests of employ-

8 ees in such plans and in the integrity of the assets of such

9 plans; that the free flow of commerce and the implementation

10 of such Act and Code have been restricted and hampered by

11 assertions of applicability of Federal and State securities and

12 other laws to certain employee benefit plans and certain col-

13 lective funding vehicles for plans; and that present and future

14 needs for retirement income can best be met by strengthening

15 and improving private employee pension benefit plans and

16 that it is in the national interest to do so.

17 (b) The Congress further finds that the free flow of corn-

18 merce and the implementation of the provisions of the Em-

19 ployee Retirement Income Security Act of 1974 and of the

20 Internal Revenue Code of 1954 have been restricted and

21 hampered by administrative difficulties encountered by the

22 Labor Department, the Internal Revenue Service, and the

23 Pension Benefit Guaranty Corporation; that duplications and

24 overlapping of agency responsibility have resulted in costly

25 delays, confusion, and excessive paperwork, and that the in-

26 terests of participants in and beneficiaries under private
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1 sector employee benefit plans have been adversely affected

2 thereby.

3 (c) It is hereby declared to be the policy of this Act to

4 foster the establishment and maintenance of private employee

5 pension benefit plans; to further improve such plans by clari-

6 fying, simplifying, and otherwise improving such Act and the

7 provisions of such Code; to clarify prospectively the extent to

8 which Federal and State securities and other laws may affect

9 employee benefit plans and collective funding vehicles for

10 plans which are subject to such Act; and to consolidate in a

11 single agency the administration of the Employee Retirement

12 Income Security Act of 1974 and certain provisions of the

13 Internal Revenue Code of 1954 relating to employee benefit

14 plans.

15 TITLE I-AMENDMENTS TO THE EMPLOYEE

16 RETIREMENT INCOME SECURITY ACT OF 1974

17 Subtitle A-Declaration of Policy; Definitions

18 SEC. i01. DECLARATION OF POLICY.

19 Section 2 of the Employee Retirement Income Security

20 Act of 1974 is amended by adding at the end thereof the

21 following new subsection:

22 "(d) It is hereby further declared to be the policy of this

23 Act to foster the establishment and maintenance of employee

24 benefit plans sponsored by employers, employee organiza-

25 tions, or both.".



23

6
1 SEC. 102. DEFINITIONS.

2 Section 3 of the Employee Retirement Income Security

3 Act of 1974 is amended by-

4 (1) striking out subparagraphs (A), (B), (C), (D),

5 (H) and (I) of paragraph (14) and inserting in lieu

6 thereof, respectively, the following subparagraphs:

7 "(A) any fiduciary, counsel, or employee of

8 such plan;

9 "(B) a person providing professional services

10 to such plan, or a person providing nonprofes-

11 sional services on a continuous basis to such plan;

12 "(C) an employer any of whose employees

13 are covered by such plan, if the employees of such

14 employer constitute 5 percent or more of all em-

15 ployees covered by the plan;

16 "(D) an employee organization any of whose

17 members are covered by such plan, if the mem-

18 bers of such employee organization constitute 5

19 percent or more of all employees covered by the

20 plan;

21 "(H) an officer, director (or an individual having

22 powers or responsibilities similar to those of officers or

23 directors), a 10 percent or more shareholder, or a

24 highly compensated employee (earning 10 percent or

25 more of the yearly wages of an employer) or a person

26 described in subparagraph (B), (C), (D), (E), or (G); or
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1 "(I) a 10 percent or more (in capital or profits)

2 partner, or joint venturer in, a person described in sub-

3 paragraph (B), (C), (D), (E), or (G).";

4 (2) inserting in paragraph (15) "brother, sister,"

5 immediately before "spouse," 'the first time it appears;

6 (3) striking out "The" in paragraph (20) and in-

7 sertitig in lieu thereof "Except as otherwise provided

8 in sections 5020) and 514(d) (2) and (3), the";

9 (4) (A) striking out clauses (i), (ii), and (iii) of sub-

10 paragraph (A) of paragraph (37) and inserting in lieu

11 thereof the following:

12 "(i) which is maintained pursuant to one or

13 more collective bargaining agreements between an

14 employee organization and more than one em-

15 ployer,

16 "(ii) to which ten or more employers contrib-

17 ute, or to which more than one and fewer than

18 ten employers contribute if the Secretary finds

19 that treating such a plan as a multiemployer plan

20 would be consistent with the purposes of this Act,

21 and";

22 (B) redesignating clauses (iv) and (v) of paragraph

23 (37)(A) as clauses (iii) and (iv), respectively, and
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1 (C) striking out subparagraph (B) of paragraph

2 (37) and inserting in lieu thereof the following new

3 subparagraph:

4 "(1) For purposes of this paragraph, all corporations

5 which are members of a controlled group of corporations

6 (within the meaning of section 1563(a) of the Internal Reve-

7 nue Code of 1954, determined without regard to section

8 1563(e)(3)(C) of such Code) shall be deemed to be one em-

9 ployer.".

10 Subtitle B-Simplifying and Clarifying Amendments

11 PART 1-REPORTING AND DISCLOSURE

12 SEC. 111. DISCLOSURE OF STATUS UNDER PENSION PLANS.

13 Section 105 of the Employee Retirement Income Secu-

14 rity Act of 1974 is amended to read as follows:

15 "DISCLOSURE OF STATUS UNDER PENSION PLANS

16 "SEc. 105. (a) (1) Each administrator of an employee

17 pension benefit plan shall furnish to any plan participant or

18 beneficiary who so requests in writing a statement indicating,

19 on the basis of the latest available informat;on-

20 "(A) for defined benefits plans, the total benefits

21 accrued, or

22 "() for individual account plans, the balance in

23 the account, and

24 "(C) for all plans, the proportion of accrued bene-

25 fits or account balance which is nonfofeitable or the
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1 earliest date, assuming continued participation in the

2 plan without a break in service, on which some or all

3 benefits will become nonforfeitable.

4 "(2) In no case shall a participant or beneficiary be enti-

5 tled under this subsection to receive more than one report

6 described in paragraph (1) during any one 12-month period.

7 "(3) If the members of any class of participants or bene-

8 ficiaries are annually furnished with a statement which con-

9 tains the information required by this subsection, the require-

10 ments of this subsection shall be satisfied respecting the

11 members of such class.

12 "(4) This subsection shall apply to a plan to which more

13 than one unaffiliated employer is required to contribute only

14 to the extent provided by regulations prescribed by the Sec-

15 retary.

16 "(b)(1) Each administrator of an employee pension bene-

17 fit plan shall report, in such manner and at such time as may

18 be provided in regulations prescribed by the Secretary, to

19 each plan participant who during a plan year-

20 "(A) (i) terminates his service with the employer,

21 or

22 "(ii) has a 1-year break in service, and

23 "(B) is entitled to a deferred vested benefit under

24 the plan as of the end of such plan year, and

0
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1 "(C) with respect to whom retirement benefits are

2 not paid under the plan during such plan year.

3 The report required under this subsection shall inform the

4 participant of the nature, amount, and form of the deferred

5 vested benefit to which he is entitled, and shall contain such

6 other information as the Secretary may require.

7 "(2) Not more than one report shall be required under

8 paragraph (AXii) with respect to consecutive 1-year breaks in

9 service.

10 "(cX1) Except as provided in paragraph (2) of this sub-

11 section, each employer shall, in accordance with regulations

12 prescribed by the Secretary, maintain records with respect to

13 each of his employees sufficient to determine the benefits due

14 or which may become due to such employees. The employer

15 shall furnish the plan administrator information necessary for

16 the administrator to make the reports required by subsections

17 (a) and (b).

18 "(2) If more than one employer adopts a plan, each such

19 employer shall, in accordance with regulations prescribed by

20 the Secretary, furnish to the plan administrator information

21 necessary for the administrator to maintain the records and

22 make the reports required by subsections (a) and (b). Such

23 administrator shall maintain the records and, to the extent

24 provided under regulations prescribed by the Secretary, make

25 the reports, required by subsections (a) and (b).
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1 "(3) If any person who is required under this section

2 (other than under subsection (a)(1)) to furnish information or

3 Lo maintain records fails to comply with such requirements,

4 he shall pay to the plan a penalty of $10 for each employee

5 with respect to whom such failure occurs, unless it is shown

6 that such failure is due to reasonable cause.".

7 SEC. 112. EXEMPTIONS AND MODIFICATIONS.

8 (a) IN GENERAL.-Section 110 of such Act is amended

9 to read as follows:

10 "EXEMPTIONS AND MODIFICATIONS

11 "SEc. 110. The Secretary may by regulation condition-

12 ally or unconditionally exempt any employee benefit plan or

13 person, or any class of employee benefits plans or persons,

14 from any requirement of this part or may modify any such

15 requirement if he determines that such exemption or modifi-

16 cation is-

17 "(1) appropriate and necessary iii the public inter-

18 est, and

19 "(2) consistent with the purposes of this title.".

20 (b) CONFORMING CHANGES.-(1) Section 104(a) of

21 such Act is amended-

22 (A) by striking out paragraphs (2) and (3), and by

23 redesignating paragraphs (4) and (5) as (2) and (3), re-

24 spectively; and
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I (B) by striking out "paragraph (4)" in paragraph

2 (3) (as redesignated) and inserting in lieu thereof

3 "paragraph (2)".

4 (2) Section 107 of such Act is amended by striking out

5 "104(a) (2) or (3)" in both places where it appears and insert-

6 ing in lieu thereof "110".

7 (3) The last sentence of section 103(a)(3XA) of such Act

8 is amended by striking out "104(a)(2)" and inserting in lieu

9 thereof "110".

10 (4) The second sentence of section 103 (a)(4)(A) of such

11 Act is amended by striking out "104(a)(2)" and inserting in

12 lieu thereof "110".

13 (5) Section 101(a)(2) of such Act is amended by striking

14 out "(c)" immediately preceding the period and inserting in

15 lieu thereof "(b)".

16 SEC. 113. ELIMINATION OF SUMMARY ANNUAL REPORT.

17 (a) IN GENERAL. -Section 104(b) of such Act is

18 amended-

19 (1) by striking out paragraph (3) and redesignat-

20 ing paragraph (4) as (3), and

21 (2) by inserting before the period at the end of the

22 last sentence of such redesignated paragraph the fol-

23 lowing: ", but the charge for furnishing a copy of the

24 latest annual report may not exceed $10".

47-321 0 - 79 - 3
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1 (b) CONFORMING CHANE.-The third sentence of see-

2 tion 103(a)(3)(A) is amended by striking out "and the sum-

3 mary material required under section 104(bX3)".

4 SEC. 114. IMPROVEMENT OF REPORTING REQUIREMENTS.

5 In order to avoid the reporting of unnecessary informa-

6 tion, the Secretary and the Secretary of the Treasury shall

7 develop reporting forms and requirements for employee bene-

8 fit plans described in section 4(a) and not exempt under sec-

9 tion 4(b) which, to the maximum extent feasible and consist-

10 ent with the purposes of this Act and the Employee Retire-

11 ment Income Security Act of 1974, take into account the

12 different types and sizes of employee benefit plans. Not later

13 than 12 months after the date of enactment of this Act, the

14 Secretaries shall report to the Congress on the actions taken

15 and proposed to be taken to implement this directive. Not

16 later than 24 months after the enactment of this section, the

17 Secretaries shall submit to the Congress their final written

18 report on the implementation of this section.

19 SEC. 115. OPINIONS OF ACTUARIES AND ACCOUNTANTS.

20 Section 103(a) of such Act is amended-

21 (1) by inserting "except to the extent required by

22 subparagraph (B)," in paragraph (3XA) after "Such ex-

23 amination shall be conducted in accordance with gener-

24 ally accepted auditing standards,",
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1 (2) by striking out "may" in paragraph (3)(B) and

2 inserting in lieu thereof "shall",

3 (3) by striking out ", if he so states his reliance"

4 in such paragraph,

5 (4) by striking out "may" in paragraph (4)(D) and

6 inserting in lieu thereof "shall", and

7 (5) by striking out ", if he so states his reliance"

8 in such paragraph.

9 SEC. 116. SCOPE OF ACCOUNTANT'S OPINION.

10 Section 103(aX3)(C) of such Act is amended by striking

11 out "need" and inserting in lieu thereof "shall".

12 SEC. 117. EFFECTIVE DATES. -

13 The amendments made by sections 111 and 112 shall be

14 effective on, and the amendments made by sections 113, 115,

15 and 116 shall apply with respect to plan years beginning on

16 and after, the date of enactment of this Act.

17 PART 2-MINIMUM STANDARDS

18 SEC. 121. RECIPROCAL AGREEMENTS.

19 Section 209 of the Employee Retirement Income Secu-

20 rity Act of 1974 is amended in its entirety to read as follows:

21 "RECIPROCAL AGREEMENTS

22 "SEC. 209. Notwithstanding any other provision of this

23 title, the contributions made with respect to the employment

24 of an employee pursuant to a collective-bargaining agreement

25 and payable to a pension or welfare plan maintained pursuant
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1 to that agreement (hereinafter in this section referred to as

2 the 'away plan') may be transferred to a similar pension or

3 welfare plan established pursuant to another collective-bar-

4 gaining agreement under which the employee had previously

5 become a participant (hereinafter referred to in this section as

6 the 'home plan') if such transfer is pursuant to a written

7 agreement between the administrator of the away plan and

8 the administrator of the home plan. In any case where contri-

9 butions received with respect to the employment of an em-

10 ployee are transferred from an away plan to a home plan in

11 accordance with this section, such employment shall be con-

12 sidered as employment under the jurisdiction of the home

13 plan for purposes of computing the accrued benefit and vest-

14 ing of such employee, but the employer who contributed to

15 the away plan on behalf of iuch employee shall not be

16 deemed to be an employer maintaining the home plan solely

17 because of such transferred contributions. The Secretary may

18 by regulation establish additional conditions, and such var-

19 iances and exemptions as are consistent with the purposes of

20 this Act, in order to facilitate such transfer arrangements in

21 the interest of portability and to protect the pension and wel-

22 fare benefits of employees who become employed under two

23 or more collective bargaining agreements associated with dif-

24 ferent pension or welfare plans.".
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1 SEC. 122. TECHNICAL CORRECTION.

2 Section 204(b)(3)(E) of such Act is amended by striking

3 out "a year of participation" and inserting in lieu thereof the

4 following: "1,000 hours of employment".

5 SEC. 123. DETERMINING PARTICIPATION ON A PLAN YEAR

6 BASIS.

7 The second sentence of section 202(a)(3)(A) of such Act

8 is amended by inserting "(i)" after "first day of a plan year"

9 and by inserting after "date his employment commenced" the

10 following: "or (ii) in the case of a plan where rights and bene-

11 fits under this part are determined on the basis of all of an

12 employee's service without regard to the date on which the

13 employee's participation in the plan commenced".

14 SEC. 124. SUMMATION OF DIFFERENT BENEFIT ACCRUAL

15 RATES.

16 Section 210(a) of such Act is amended by adding at the

17 end thereof the following new paragraph:

18 "(4) a multiemployer plan may provide that the

19 accrued benefit to which a participant is entitled upon

20 his separation from the service is-

21 "(A) (i) the sum of different rates of benefit

22 accrual for different periods of participation as de-

23 fined by one or more fixed calendar dates, or

24 "(ii) the sum of different rates of benefit ac-

25 crual for different periods of participation, as de-
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1 fined by employment in different bargaining units,

2 and

3 "(B) determined, for purposes of subpara-

4 graphs (A) and (C) of subsection 204(bXl), by pro-

5 jecting the normal retirement benefit to which a

6 participant would be entitled if he continued to

7 accrue benefits at the average of the rates appli-

8 cable to his period of actual participation.".

9 SEC. 125. SUSPENSION OF BENEFITS BECAUSE OF REEMPLOY-

10 MENT.

11 Section 203(a)(3)(B) of such Act is amended-

12 (1) by striking out "in the same trade" in clause

13 (ii) and inserting in lieu thereof ", trade,"; and

14 (2) by striking out "'employed' ." in the last sen-

15 tence and inserting in lieu thereof the following:

16 "which may, with respect to clause (ii), include self-

17 employment. The permissible period of benefit suspen-

18 sion shall include a period determined pursuant to reg-

19 ulations promulgated by the Secretary in addition to

20 the months in which the employment occurs to the

21 extent necessary to prevent the periodic payment and

22 suspension of pension benefits to workers who have not

23 retired but who continue to work on an irregular basis.

24 The imposition of a financial penalty on a pensioner

25 who fails to report his employment as required by the
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1 rules of a plan shall not be deemed a violation of the

2 vesting requirements of this section. The amount of the

3 financial penalty permitted by the preceding sentence

4 shall be determined pursuant to regulations promul-

5 gated by the Secretary but in no event shall the penal-

6 ty exceed an amount equal to one year's benefit.".

7 SEC. 126. REDUCTIONS IN RETIREMENT OR DISABILITY BENE.

8 FITS.

9 (a) Section 206(b) of such Act is amended-

10 (1) by inserting after "plan" in paragraph (1) the

11 following: "or is receiving disability benefits under a

12 welfare plan";

13 (2) by inserting immediately after "this Act" the

14 following: "(or, in the case of a participant or benefici-

15 ary who is receiving disability benefits under a welfare

16 plan, the date of enactment of the ERISA Improve-

17 ments Act of 1979)"; and

18 .(3) by adding at the end thereof the following new

19 sentence: "A pension plan may not reduce or suspend

20 pension benefits being received by a participant or ben-

21 eficiary or pension benefits in which a participant who

22 is separated from the service has a nonforfeitable right

23 by reason of any payment made to the participant or

24 beneficiary by the employer maintaining the plan as
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1 the result of an award or settlement made under or

2 pursuant to a workers' compensation' law.".

3 (b) Section 201(1) of such Act is amended by inserting

4 after "plan" the following: ", except as provided in section

5 206(b)".

6 SEC. 127. SURVIVOR PROTECTION.

7 (a) Section 205 of such Act is amended-

8 (1) by deleting subsection (a) and inserting in lieu

9 thereof the following:

10 "(a) A pension plan may provide that the normal form of

11 benefit is a form other than an annuity. If a pension plan

12 provides for the payment of benefits in the form of an annuity

13 (whether as the normal form or as an option), such plan shall

14 provide for the payment of the annuity benefits in a form

15 having the effect of a qualified joint and survivor annuity.";

16 (2) by deleting subsection (b) and inserting in lieu

17 thereof the following:

18 "(b)(1) A plan which provides that the normal form of

19 benefit is an annuity shall, with respect to any participant

20 who under the plan is credited with at least 10 years of serv-

21 ice for vesting purposes under section 203 and who dies

22 before the annuity starting date, provide a survivor's annuity

23 for the participant's spouse-

24 "(A) which begins on the annuity starting date

25 (determined as if the participant had lived until the
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1 earliest retirement age under the plan, or the partici-

2 pant's actual date of death if later, and had retired on

3 such date prior to death), if the spouse is living on

4 such date, and

5 "(B) except as provided in paragraph (2), the pay-

6 ments under which are not less the payments which

7 would have been made under the survivor's annuity to

8 which such spouse would have been entitled if the par-

9 ticipant had terminated employment on his date of

10 death, had survived and 'retired on such annuity start-

11 ing date, and had died on the day following such date.

12 "(2) If on the date of the participant's death, the actu-

13 arial equivalent of the survivor's annuity does not exceed

14 $2,000, a plan described in paragraph (1) may distribute the

15 survivor's benefit in the form of a lump sum, or in the form of

16 installments commencing, not later than the annuity starting

17 date specified in paragraph (1) (A).";

18 (3) by deleting subsection (c) and inserting in lieu

19 thereof the following:

20 "(c) A plan which provides that the normal form of

21 benefit is a form other than an annuity shall, with respect to

22 any participant who under the plan has at least 10 years of

23 service for vesting purposes under section 203 and who dies

24 before receiving the percentage of his benefit which is nonfor-

25 feitable, provide (1) that the participant's benefit i' distrib-
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1 uted to the surviving spouse in the form of a lump sum, or in

2 installments commencing, not later than 60 days after the

3 end of the plan year in which the participant died, or (2) that

4 the participant's benefit is distributed to the surviving spouse

5 at such other time and in such manner as the plan and the

6 surviving spouse may agree in writing.";

7 (4) by striking out "(whether or not an election

8 has been made under subsection (c))" in subsection (d);

9 (5) by striking out subsection (e) and inserting in

10 lieu thereof the following:

11 "(e)(1) Participants in plans subject to this section shall

12 have the right to elect not to take joint and survivor annuities

13 and the right to revoke such elections and to reelect, subject

14 to the following terms and conditions:

15 "(A) A document explaining the terms and condi-

16 tions of the joint and survivor annuity, and the rights

17 and effects of, and procedures pertaining to, election,

18 revocation, and reelection, shall be furnished to each

19 participant a reasonable time before the date on which

20 the participant completes 10 years of service for vest-

21 ing purposes under section 203.

22 "(B) Any election, revocation or reelection shall

23 be in writing. The right to elect, revoke, or reelect

24 shall not extend beyond the date of a participant's
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1 death or retirement under the terms of the plan,

2 whichever occurs earlier.

3 "(C) Respecting any participant, the document de-

4 scribed in subparagraph (A) need not be furnished more

5 than once if-

6 "() the plan's summary plan description in-

7 eludes an explanations, similar to the explanation

8 described in subparagraph (A), which is generally

9 applicable to all participants and which satisfies

10 the requirements of section 102(a)(1); and

11 "(ii) the document described in subparagraph

12 (A) makes prominent reference to the fact that the

13 explanation contained therein may be of continu-

14 ing importance to the participant and should be

15 retained with the summary plan description.

16 "(2) The Secretary of the Treasury shall prescribe regu-

17 lations to implement this subsection. Such regulations shall

18 take cognizance of the difficulties certain multiemployer plans

19 may have in furnishing the document described in paragraph

20 (1)(A).";

21 (6) by striking out "subsection (c)" in subsection

22 (; and

23 (7) by striking out "joint and survivor annuity

24 benefits under an election made under subsection (c)"

25 in subsection (h) and inserting in lieu thereof "the sur-
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1 vivors' benefits required under this section, to the

2 extent such increased costs are attributable to the

3 availability of such benefits prior to the normal retire-

4 ment age under the plan".

5 (b) Not later than 1 year after the enactment of the

6 ERISA Improvements Act of 1979, the Secretary of the

7 Treasury shall develop versions of model language which can

8 be adopted by various types of plans as amendments which

9 comply with the requirements of this section. The Secretary

10 shall facilitate to the maximum extent possible the adminis-

11 trative processing of determination letter applications result-

12 ing from this section.

13 (c) The amendments made by this section shall apply

14 with respect to plan years beginning on or after the date

15 which is 12 months after the date of enactment of this Act.

16 SEC. 128. ALIMONY AND SUPPORT PAYMENTS.

17 Section 206(d) of such Act is amended by adding at the

18 end thereof the following new paragraph:

19 "(3) Paragraph (1) shall not apply in the case of a judg-

20 ment, decree or order (including an approval of a property

21 settlement agreement), pursuant to a State domestic relations

22 law (whether of the common law or community property

23 type), which-

24 "(A) affects the marital property rights of any

25 person in any benefit payable under a pension plan or
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1 the legal obligation of any person to provide child sup-

2 port or make alimony payments, and

3 "(B) does not require a pension plan to alter the

4 effective date, timing, form, duration, or amount of any

5 benefit payments under the plan or to honor any elec-

6 tion which is not provided for under the plan or which

7 is made by a person other than a participant or benefi-

8 ciary.".

9 PART 3-FUNDING

10 SEC. 131. FUNDING TO TAKE ACCOUNT OF FUTURE AMEND.

11 MENTS.

12 Section 302(c)(1) of the Employee Retirement Income

13 Security Act of 1974 is amended by adding at the end thereof

14 the following: "The funding method may take account, and

15 for any plan year beginning after December 31, 1980, shall

16 take account, of all provisions of the plan, including provi-

17 sions which have not yet affected any participant as to enti-

18 tlement to, or accrual of, benefits. In the event any such

19 provision is not implemented at the time specified when the

20 provision was adopted, the funding standard account shall be

21 appropriately adjusted in accordance with regulations pre-

22 scribed by the Secretary. A provision adopted but contingent

23 on a future event shall be deemed not to be in effect as a

24 provision of the plan prior to the occurrence of that event.".
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1 PART 4-FIDUCIARY RESPONSIBILITY

2 SEC. 141. GENERAL ASSET ACCOUNT.

3 Section 401(b) of the Employee Retirement Income Se-

4 curity Act of 1974 is amended by striking out paragraph (2)

5 and inserting in lieu thereof the following:

6 "(2) In the case of a plan which is funded in

7 whole or in part by a contract or policy of insurance

8 issued by an insurer, the assets of the plan shall in-

9 clude the contract or policy under which the benefits

10 are insured but shall not, solely by reason of the issu-

11 ance of such contract or policy, include the assets of

12 the insurer issuing the contract or policy except to the

13 extent that such assets are maintained by the insurer

14 in one or more separate accounts and do not constitute

15 surplus in any such account. For purposes of this para-

16 graph, the term 'insurer' means an insurance company,

17 insurance service, or insurance organization, qualified

18 to conduct business in a State.".

19 SEC. 142. REFUND OF MISTAKEN CONTRIBUTIONS.

20 (a) Section 403(c)(2)(A) of such Act is amended by in-

21 serting before the period at the end thereof the following:

22 "or, in the case of a collectively bargained plan maintained

23 by more than one employer, within 6 months after the plan

24 administrator knows that the contribution was made by a

25 mistake of fact or knows that holding a contribution would
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1 contravene the provisions of section 392 of the Labor-Man-

2 agement Relations Act, 1947.".

3 (b) The amendment made by subsection (a) shall be ef-

4 fective as of January 1, 1975, but as regards contributions

5 received by a collectively bargained plan maintained by more

6 than one employer before the date of enactment of the

7 ERISA Improvements Act of 1979, if knowledge by the plan

8 administrator that a contribution was made by mistake or in

9 contravention of section 302 of the Labor-Management Rela-

10 tions Act, 1947, occurred before such date of enactment,

11 such knowledge shall be deemed to have occurred on such

12 date of enactment.

13 SEC. 143. COFIDUCIARY RESPONSIBILITY.

14 Section 405 of such Act is amended by adding at the

15 end thereof the following new subsection:

16 "(e) In the case of a fiduciary other than an individual,

17 the term 'knowledge' in subsection (a)(3) shall mean knowl-

18 edge actually communicated, or knowledge which, in the

19 normal course of business, should have been communicated,

20 to the fiduciary's officer or employee who is authorized to

21 carry out the fiduciary's responsibilities, obligations, or duties

22 or who in fact carries out such responsibilities, obligations, or

23 duties, regarding the matter to which the knowledge re-

24 lates.".
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1 SEC. 144. EXEMPTION FOR RECIPROCITY ARRANGEMENTS.

2 Section 408(b) of such Act is amended by adding at the

3 end thereof the following new paragraph:

4 "(10) Any transfer of contributions between plans

5 pursuant to section 209, if a plan to which the contri-

6 butions are tranferred pays not more than a reasonable

7 charge for any administrative expenses reasonably in-

8 curred by a plan transferring such contributions.".

9 PART 5-ADMINISTRATION, ENFORCEMENT, AND

10 ADJUSTMENTS IN APPLICABLE LAW

11 SEC. 151. ADVISORY COUNCIL.

12 Paragraph (3) of section 512(a) of the Employee Retire-

13 ment Income Security Act of 1974 is amended by striking

14 out "(at least one of whom shall be representative of employ-

15 ers maintaining or contributing to multiemployer plans)" and

16 inserting in lieu thereof the following: "(one of whom shall be

17 representative of employers maintaining or contributing to

18 multiemployer plans and one of whom shall be representative

19 of employers maintaining small plans)".

20 SEC. 152. IMPACT OF INFLATION ON RETIREMENT BENEFITS.

21 Section 513 of such Act is amended by adding at the

22 end thereof the following new subsection:

23 "(d) The Secretary shall conduct a study of the feasibil-

24 ity and ramifications of requiring employee pension benefit

25 plans to provide cost-of-living adjustments to benefits payable

26 under such plans. The Secretary shall compile data and aha-
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1 lyze the effect inflation is having and may be expected to

2 have on retirement benefits provided by private pension

3 plans. The Secretary shall submit the study required by this

4 subsection to the Congress no later than 24 months after the

5 date of enactment of the ERISA Improvements Act of

6 1979.".

7 SEC. 153. REMEDIES.

8 Section 502 of such Act is amended by-

9 (1) deleting "105(c)" in subsection (a)(4) and in-

10 serting in lieu thereof "105";

11 (2) by adding at the end of subsection (a) a new

12 paragraph to read as follows:

13 "(7) by any employee, participant or beneficiary

14 for damages due to reliance on a misrepresentation de-

15 scribed in section 515.";

16 (3) redesignating subsection (b) as paragraph (1)

17 of such subsection and adding a new paragraph (2), to

18 read as follows:

19 "(2) The Secretary shall not initiate an action to enforce

20 section 517.";

21 (4) deleting subsection (g) and inserting in lieu

22 thereof the following:

23 "(g)(1) Except as provided in paragraph (2), in any

24 action under this title by an employee, participant, benefici-
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1 ary, or fiduciary, the court in its discretion may allow a rea-

2 sonable attorney's fee and costs of the action to either party.

3 "(2) In any action under this title by a fiduciary on

4 behalf of a plan to enforce the provisions of section 517 and

5 in which a judgment in favor of the plan is awarded, the

6 court shall allow a reasonable attorney's fee and costs of the

7 action, to be paid by the defendant.";

8 (5) deleting "a participant" in subsection (h) and

9 inserting in lieu thereof "an employee, participant",

10 and inserting in subsection (k) "employee," before

11 "participant";

12 (6) deleting "part 4" in subsection (h) and insert-

13 ing in lieu thereof "parts 4 and 5"; and

14 (7) inserting immediately after subsection (k) a

15 new subsection (1), to read as follows:

16 "(1) Except as provided by paragraph (3)-

17 "(1) no person or employee benefit plan shall be

18 subject to liability or punishment, civil or criminal, or

19 be required to reimburse or pay money or any other

20 thing of value, as the direct or indirect result of a

21 cause of action explicitly or implicitly alleging that the

22 interest of an employee in an employee benefit plin is,

23 or ought to be characterized as or deemed to be, a se-

24 curity for purposes of section 17(a) of the Securities

25 Act of 1933 or section 10(b) of the Securities Ex-
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1 change Act of 1934, or within the meaning of any

2 State law which regulates securities;

3 "(2) no court of the United States shall have ju-

4 risdiction of an action or proceeding at law or in

5 equity, to the extent such action or proceeding involves

6 a cause of action explicitly or implicitly alleging that

7 the-interest of an employee in an employee benefit plan

8 is, or ought to be characterized as or deemed to be, a

9 security for purposes of section 17(a) of the Securities

10 Act of 1933 or section 10(b) of the Securities Ex-

11 change Act of 1934, or within the meaning of any

12 State which regulates securities; and

13 "(3) paragraphs (1) and (2) shall not apply re-

14 specting a cause of action based upon any act or omis-

15 sion which occurred before the date of enactment of

16 the ERISA Improvements Act of 1979.".

17 SEC. 154. ADJUSTMENTS IN APPLICABLE LAW.

18 (a) Part 5 of subtitle B of title I of such Act is amended

19 by-
20 (1) deleting "subparagraph (B)," in section

21 514(b)(2)(A) and inserting in lieu thereof "subpara-

22 graph (B) and subsections (d) (2) and (3),";

23 (2) deleting "Nothing" where it appears in section

24 514(d) and inserting in lieu thereof "(1) Except as pro-

25 vided in paragraphs (2) and (3), nothing"; and
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1 (3) adding at the end of section 514(d) the follow-

2 ing new paragraphs:

3 "(2) Notwithstanding any provision of law to the con-

4 trary, the interest of an employee in an employee benefit plan

5 is not, and shall not be characterized as or deemed to be, a

6 security for purposes of section 17(a) of the Securities Act of

7 1933 and section 10(b) of the Securities and Exchange Act of

8 1934, or within the meaning of any State law which regu-

9 lates securities.

10 "(3) Notwithstanding any provision of law to the con-

11 trary, an interest or participation-

12 "(A) in a single or collective trust maintained by

13 a bank or in a separate account maintained by an

14 insurer, and

15 "(B) issued exclusively to one or more employee

16 benefit plans

17 is not, and shall not be characterized as or deemed to be, a

18 security for purposes of section 5 of the Securities Act of

19 1933 and section 12 of the Securities Exchange Act of 1934,

20 or within the meaning of any State law which regulates secu-

21 rities, and such a trust or account holding exclusively assets

22 of one or more such plans is not, and shall not be character-

23 ized as or deemed to be, an investment company within the

24 meaning of the Investment Company Act of 1940 or any

25 State law which regulates investment companies.".
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1 (b) Such part is further amended by adding immediately

2 after section 514 the following new subsections, to read as

3 follows:

4 "MISREPRESENTATION

5 "SEc. 515. (a) It shall be unlawful for any person to

6 knowingly misrepresent the terms and conditions of an em-

7 ployee benefit plan, the financial condition of a plan, or the

8 status under the plan of any employee, participant or benefi-

9 ciary.

10 "(b) No person shall be liable under subsection (a) re-

11 specting a document which is required to be disclosed to par-

12 ticipants or beneficiaries or to be filed with the Secretary of

13 Labor, the Pension Benefit Guaranty Corporation or the Sec-

14 retary of the Treasury under this Act or the Internal Reve-

15 nue Code of 1954, provided that such document satisfies the

16 requirements of such Act or Code and duly promulgated reg-

17 ulations thereunder.

18 "(c) An employee benefit plan shall not be liable for

19 damages resulting from a misrepresentation described in sub-

20 section (a).

21 "(d) Subsection (a) shall not apply as to any act or oris-

22 sion occurring before the date of enactment of the ERISA

23 Improvements Act of 1979.
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1 "CERTAIN FUNDING VEHICLES

2 "SEC. 516. (a) Not later than 12 months after enact-

3 ment of the ERISA Improvements Act of 1979, the Secre-

4 tary shall prescribe regulations to protect participants and

5 beneficiaries of employee benefit plans which are or may be

6 funded wholly or partially by a single or collective trust

7 maintained by a bank or by a separate account maintained by

8 an insurer, if such trust or account holds or is established to

9 hold exclusively plan assets.

10 "(b) The regulations required by subsection (a) shall

11 include-

12 "(1) standards to ensure full and fair disclosure of

13 all material facts respecting such trust or account prior

14 to and during the plan's participation in such trust or

15 account,

16 "(2) standards for accuracy in the advertising and

17 publicizing of such trust or account, and

18 "(3) such other standards as the Secretary may

19 specify to protect plan participants and beneficiaries

20 and to assist plan fiduciaries to make appropriate

21 choices from among available funding vehicles.

22 "(c) In carrying out his responsibilities under this sec-

23 tion, the Secretary shall consult with Federal banking au-

24 thorities, the Securities and Exchange Commission, and

25 State authorities who regulate insurance.
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1 "(d) Duly promulgated regulations of the Secretary pur-

2 suant to subsection (a) or other provisions of this title shall be

3 enforceable as provisions of this title under sections 502(a) (3)

4 and (5).

5 "(e) For purposes of this section-

6 "(1) the term 'bank' shall have the same meaning

7 as in section 3(38)(B)(ii), and

8 "(2) the term 'insurer' shall have the same mean-

9 ing as in section 401(b)(2).

10 "OBLIGATION OF EMPLOYER TO PAY CONTRIBUTIONS

11 "SEC. 517. Every employer who is obligated under the

12 terms of a collectively bargained plan (or under the terms of

13 a collective bargaining agreement related to such plan) to

14 make periodic contributions to the plan shall, to the extent

15 not inconsistent with law, make such contributions in accord-

16 ance with the terms and conditions of st.ch plan or such

17 agreement.".

18 SEC. 155. PREEMPTION.

19 Section 514 of such Act is amended by-

20 (1) adding at the end of subsection (b)(2)(B) the

21 following: "A State insurance law which provides that

22 a specific benefit or benefits must be provided or made

23 available by a contract or policy of insurance issued to

24 an employee benefit plan is a law which relates to an

25 employee benefit plan within the meaning of subsection
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1 (a) and is not a law which regulates insurance within

2 the meaning of subparagraph (A). A provision of State

3 law which requires that a contract or policy of insur-

4 ance issued to an employee benefit plan must permit a

5 participant to convert or continue protection after it

6 ceases to be provided under the employee benefit plan

7 is a provision of a law described in subparagraph (A)

8 and not a provision of law described in subsection

9 (a).";

10 (2) adding a new paragraph (5) as follows:

11 "(5) (A) Except as provided in subparagraph (B), sub-

12 section (a) shall not apply to the Hawaii Prepaid Health Care

13 Law (Haw. Rev. Stat. 393-1 through 51), as in effect on

14 January 1, 1979, and to any other State law which is deter-

15 mined by the Secretary to-

16 "(i) be substantially identical to such Hawaii law

17 on such date, and

18 "(ii) require benefits which are substantially iden-

19 tical in type and amount to those required or permitted

20 under such Hawaii law on such date.

21 "(B) Subparagraph (A) shall not apply to any provision

22 of a State law which the Secretary deternMines to be similar

23 to any provision of parts 1, 4 and 5 of this subtitle.";

24 (3) adding a new subsection (b)(6) to read as fol-

25 lows:
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1 "(6) Subsection (a) shall not apply respecting any judg-

2 ment, decree, or order pursuant to a State domestic relations

3 law (whether of the common law or community property

4 type), if such judgment, decree or order is described in sec-

5 tion 206(dX3)."; and

6 (4) adding a new subsection (e) to read as follows:

7 "(e) For purposes of subsections (d) (2) and (3) and sec-

8 tions 515, 516, and 517, the term 'employee benefit plan'

9 shall include any employee benefit plan-

10 "(1) defined in section 3(3), irrespective of

11 whether the only participants in the plan are owner-

12 employees as defined in section 401(cX3) of the Inter-

13 nal Revenue Code of 1954, and

14 "(2) which is described in section 4(a) and not

15 exempt under section 4(b).".

16 EFFECTIVE DATES

17 SEc. 156. (a) Except as otherwise provided by this Act,

18 the provisions of this Act and the amendments made by this

19 Act to the Employee Retirement Income Security Act of

20 1974 and to the Internal Revenue Code of 1954 shall be

21 effective on the date of enactment of this Act.

22 (b) Section 514(dX8), as amended, shall be effective 12

23 months after the enactment of this Act.
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1 TITLE I1-AMENDMENTS TO THE INTERNAL

2 REVENUE CODE OF 1954

3 SEC. 201. LUMP SUM DISTRIBUTIONS; PLANS TREATED AS

4 SINGLE PLAN.

5 (a) GENERAL RuLE.-Section 402(e)(4)(C) of the Inter-

6 nal Revenue Code of 1954 (relating to aggregation of certain

7 trusts and plans) is amended to read as follows:

8 "(C) AOOREOATION OF CERTAIN TRUSTS

9 AND PLANS.-For purposes of determining the

10 balance to the credit of an employee under sub-

11 paragraph (A)-

12 "(i) all trusts which are part of a plan

13 shall be treated as a single trust,

14 "(ii) in the case of a multiemployer plan

15 (as defined in section 3(37) oLthe-Employee

16 Retirement Income Security Act of 1974),

17 all defined benefit plans maintained by an

18 employer shall be treated as a single plan,

19 and all defined contribution plans maintained

20 by an employer shall be treated as a single

21 plan,

22 "(iii) in the case of any plan not de-

23 scribed in clause (ii), all pension plans main-

24 gained by an employer shall be treated as a

25 single plan, all profit-sharing plans main-
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1 tained by an employer shall be treated as a

2 single plan, and all stock bonus plans main-

3 tained by an employer shall be treated as a

4 single plan, and

5 "(iv) trusts which are not qualified

6 trusts under section 401(a) and annuity con-

7 tracts which do not satisfy the requirements

8 of section 404(a)(2) shall not be taken into

9 account.".

10 (b) EFFECTIVE DATE.-The amendment made by this

11 section shall apply to taxable years beginning after the date

12 of enactment of this Act.

13 SEC. 202. LUMP SUM DISTRIBUTIONS; SEPARATION FROM THE

14 SERVICE.

15 (a) GENERAL RuLE.-Section 402(e)(4) of the Internal

16 Revenue Code of 1954 (relating to definitions and special

17 rules) is amended by adding at the end thereof the following

18 new subparagraph:

19 "(M) SEPARATION FROM THE SERVICE.-

20 For purposes of subparagraph (A), in the case of

21 any multiemployer plan (as defined in section

22 3(37) of the Employee Retirement Income Secu-

23 rity Act of 1974), a separation from the service

24 shall be deemed to have occurred in the case of

25 any employee if such employee has not worked in
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1 service covered by the plan for a period of 6 con-

2 secutive months after severing his employment re-

3 lationship with any employer maintaining the

4 plan.".

5 (b) EFFECTIVE DATE.-The amendment made by this

6 section shall apply with respect to plan years beginning after

7 the date of enactment of this Act.

8 SEC. 203. DEDUCTION FOR CERTAIN EMPLOYEE RETIREMENT

9 SAVINGS AND CONTRIBUTIONS.

10 (a) IN GENERAL.-

11 (1) DEDUCTION ALLOWED.-Part VII of sub-

12 chapter B of chapter I of the Internal Revenue Code

13 of 1954 (relating to additional itemized deductions for

14 individuals) is amended by redesignating section 221 as

15 222 and by inserting after section 220 the following

16 new section:

17 "SEC. 221. DEDUCTION FOR CERTAIN EMPLOYEE RETIRE-

18 MENT SAVINGS CONTRIBUTIONS.

19 "(a) DEDUCTION ALLOWED.-In the case of an eligible

20 employee, described in subsection (c), there is allowed as a

21 deduction amounts paid in cash for a taxable year by such

22 individual for the benefit of himself-

23 "(1) to a plan described in section 401(a) which

24 includes a trust exempt from tax under section 501(a),
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1 "(2) to an annuity plan described in section

2 403(a),

3 "(3) to a qualified bond purchase plan described in

4 section 405(a),

5 "(4) to an individual retirement account described

6 in section 408(a), individual retirement annuity de-

7 scribed in section 408(b), or for a retirement bond de-

8 scribed in section 409, or

9 "(5) to a group retirement trust maintained by a

10 labor organization described in section 501(cX5) which

11 is financed exclusively by assessments of individuals

12 who are members of such labor organization, which

13 was established prior to January 1, 1974, and in which

14 the assessments paid to the trust by any participant

15 are 100 percent nonforfeitable.

16 "(b) LIMITATION AND RESTRICTION.-

17 "(1) MAXIMUM DBDUCTION.-The amount allow-

18 able as a deduction under subsection (a) to an eligible

19 employee for any taxable year may not exceed an

20 amount equal to 10 percent of the compensation in-

21 cludible in his gross income for such taxable year, or

22 $1,000, whichever is less.

23 "(2) ADDITIONAL LIMITATION.-No deduction is

24 allowed for any amount paid to an account, annuity, or

25 for a bond described in paragraph (4) of subsection (a)
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1 except to the extent of the excess of the amount deter-

2 mined under paragraph (1) over any amount paid by

3 the eligible employee to a plan or trust described in

4 paragraph (1), (2), (3) or (5) of subsection (a).

5 "(3) ALTERNATIVE DEDUCTION.-No deduction

6 is allowed under subsection (a) for the taxable year if

7 the individual claims the deduction allowed by section

8 219 or 220 for the taxable year.

9 "(4) EXCEPTION WHERE PLAN 18 DISCRIMINA-

10 TORY.-No deduction is allowed under subsection (a)

11 for a highly compensated participant (as defined in sub-

12 section (c7)) unless the employer certifies in accord-

13' ance with regulations prescribed by the Seretary that

14 the plan satisfies the discrimination standards in sub-

15 section (cX6).

16 "(5) EXCEPTION RESPBCTINO CERTAIN

17 PLANs.-No deduction is allowed under subsection (a)

18 for any amount paid by a participant to a plan do-

19 scribed in paragraph (1), (2) or (3) of subsection (a)

20 which was not in existence on january 1, 1978 (or to

21 a successor to such a plan) if, under the terms of such

22 plan (or successor plan), employee contributions are

23 mandatory or employer contributions ae not made

24 unless contributions are made by employees.

25 "(c) DaFINITIONs AND SPECIAL RIuL.-
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1 "(1) ELIGIBLE EMPLOYEE.-For purposes of this

2 section, the term 'eligible employee' shall mean an in-

3 dividual who is an employee without regard to section

4 401(c)1) or is a member of a labor organization re-

5 ferred to in subparagraph (D) and who is an active

6 participant for any part of the taxable year in-

7 "(A) a plan described in section 401(a) which

8 includes a trust exempt from tax under section

9 501(a),

10 "(B) an annuity plan described in section

11 403(a),

12 "(C) a qualified bond purchase plan described

13 in section 405(a), or

14 "(D) it group retirement trust maintained by

15 a labor organization described in section 501(cX5)

16 which is financed exclusively by assessments of

17 individuals who are members of such labor organi-

18 zation, which was established prior to January 1,

19 1974, and in which the assessments paid to the

20 trust by any participant are 100 percent

21 nonforfeitable,

22 but not if such plan is established or maintained by the

23 United States, by a State or political subdivision

24 thereof, or by an agency or instrumentality of any of

25 the foregoing.
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1 "(2) REPORTS.-The Secretary shall promulgate

2 regulations which prescribe the time and manner in

3 which reports shall be filed by an employer receiving

4 contributions deductible under this section and by any

5 eligible employee making any such deductible contribu-

6 tion.

7 "(3) RECONTRIBUTED AMOUNTS.-No deduction

8 shall be allowed under this section with respect to a

9 rollover contribution described in section 402(a)(5),

10 402(a(6), 402(aX7), 403(aX4), 403(aX5), 403(bX8),

11 408(dX3), or 409(bX3XC).

12 "(4) AMOUNTS CONTRIBUTED UNDER ENDOW-

13 MENT CONTRACT.-In the case of an endowment con-

14 tract described in section 408(b), no deduction shall be

15 allowed under this section for that portion of the

16 amounts paid under the contract for the taxable year

17 which are properly allocable, under regulations pre-

18 scribed by the Secretary, to the cost of life insurance.

19 "(5) MARRIED IND[VIDUAL.-In the case of an

20 individual who is married (as determined under section

21 143), the maximum deduction under subsection (b)

22 shall be computed separately for each individual, and

23 this section shall be applied without regard to any

24 community property laws.

25 "(6) DISCBIMINATION STANDARDS.-
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1 "(A) A plan satisfies the discrimination

2 standards if the actual deferral percentage for

3 highly compensated participants (as defined in

4 paragraph (7)) for a plan year bears a relationship

5 to the actual deferral percentage for all other par-

6 ticipants for such plan year which meets either of

7 the following tests:

8 "(i) The actual deferral percentage for

9 the group of highly compensated participants

10 is not more than the actual deferral percent-

11 age of all other participants multiplied by

12 1.5.

13 "(ii) The excess of the actual deferral

14 percentage for the group of highly compen-

15 sated participants over that of all other par-

16 ticipants is not more than 3 percentage

17 points, and the actual deferral percentage for

18 the group of highly compensated participants

19 is not more than the actual deferral percent-

20 age of all other participants multiplied by

21 2.5.

22 "(B) For purposes of subparagraph (A), the

23 actual deferral percentage for a specified group of

24 participants for a plan year shall be the average
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1 of the ratios (calculated separately for each par-

2 ticipant in such group) of-

3 "(i) the amount deducted on behalf of

4 each participant for such plan year, to

5 "(ii) the participant's total compensation

6 for such plan year. 0

7 For purposes of the preceding sentence, the

8 amount deducted on behalf of a highly compen-

9 sated participant shall be determined without

10 regard to the exception in subsection (bX4).

11 "(7) HIGHLY COMPENSATED PARTICIPANT.-For

12 purposes of this section, the term 'highly compensated

13 participant' means any participant who is more highly

14 compensated than two-thirds of all participants but

15 only if such participant's compensation for a plan year

16 equals or exceeds the salary of an employee of the

17 United States who is compensated at a rate equal to

18 the annual rate paid for step 1 of grade GS-12. No

19 individual who participates during a plan year only in a

20 group retirement trust described in subsection (aX5)

21 shall be considered a highly compensated participant

22 for such year.".

23 (2) DEDUCTION ALLOWED IN ARRIVING AT AD-

24 JUSTED GROSS INCOME.-Section 62 of such Code



63

46

1 (defining adjusted gross income) is ameeided by insert-

2 ing after paragraph (1.4) the following new paragraph:

3 "(15) DEDUCTION FOR CERTAIN CONTRIBU-

4 TIONs.-The deduction allowed by section 221 (relat-

5 ing to certain employee retirement savings contribu-

6 tions).".

7 (b) TAx TREATMENT OF CERTAIN DEDUCTIBLE EM-

8 PLOYEE CONTRIBUTIONS.-Subpart A of part I of sub-

9 chapter D of chapter 1 of such Code (relating to retirement

10 plans) is amended by inserting after subsection 0) of section

11 414 the following new subsection:

12 "(m) DEDUCTIBLE EMPLOYEE CONTRIBUTIONS.-For

13 purposes of this title, other than for purposes of sections 401

14 (a) (4) and (5), 404, 410(b), 411, and 412, any amount which

15 an employer is required to report pursuant to regulations pro-

16 mulgated under subsection (cX2) of section 221, with respect

17 to an amount paid by an eligible employee, as defined in

18 subsection (c)(1) of section 221, as an employee retirement

19 savings contribution, shall be treated as an employer

20 contribution.".

21 (c) CONFORMING AMENDMENTS.-

22 (1) So much of section 72(f) of such Code as pre-

23 cedes paragraph (1) thereof is amended to read as fol-

24 lows:
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1 "(0 SPECIAL RULES FOE COMPUTING EMPLOYEE'S

2 CONTRIBUTIONS.-In computing, for purposes of subsection

3 (cXIXA), the aggregate amount of premiums or other consid-

4 eration paid for the contract, for purposes of subsection (dX1),

5 the consideration for the contract contributed by the em-

6 ployee, and for purposes of subsection (eX)(1B), the aggregate

7 premiums or other consideration paid, amounts which an em-

8 ployer is required to report, pursuant to regulations promul-

9 gated under subsection (cX2) of section 221, with respect to

10 an amount paid by an eligible employee, as defined in subsec-

11 tion (cXl) of section 221, as a retirement savings employee

12 contribution shall be excluded, and amounts contributed by

13 the employer shall be included, but only to the extent

14 that-".

15 (2) Section 414(h) of such Code (Tax treatment of

16 certain contributions) is amended by inserting after

17 "any amount contributed" the following: "other than

18 an amount described in subsection (m)".

19 (3) So much of section 4973(b) of such Code as

20 follows paragraph (1XA) thereof is amended to read as

21 follows:

22 "(B) the amount allowable as a deduction

23 under section 219, 220, or 221 for such contribu-

24 tions, and
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1 "(2) the amount determined under this subsection

2 for the preceding taxable year, reduced by the sum

3 of-

4 "(A) the distributions out of the account for

5 the taxable year which were included in the gross

6 income of the payee under section 408(d)(1),

7 "(B) the distributions out of the account for

8 the taxable year to which section 408(d)(5) ap-

9 plies, and

10 "(C) the excess (if any) of the maximum

11 amount allowable as a deduction under section

12 219, 220, or 221 for the taxable year over the

13 amount contributed (determined without regard to

14 sections 219(c)(5) and 220(cX6)) to the accounts

15 or for the annuities or bonds for the taxable year.

16 For purposes of this subsection, any contribution which

17 is distributed from the individual retirement account,

18 individual retirement annuity, or bond in a distribution

19 to which section 408(d)(4) applies shall be treated as

20 an amount not contributed.".

21 (d) Emoc rl DAT.-The amendments made by this

22 section shall apply to taxable years beginning after the date

23 of the enactment of this Act.
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1 SEC. 204. CREDIT FOR THE ESTABLISHMENT OF QUALIFIED

2 PLANS BY SMALL EMPLOYERS.

3 (a) IN GENERAL.-Subpart A of part IV of subchapter

4 A of chapter 1 of the Internal Revenue Code of 1954 (relat-

5 ing to credits allowed) is amended by inserting immediately

6 before section 45 the following new section:

7 "SEC. 44D. ESTABLISHMENT OF NEW SMALL BUSINESS EM-

8 PLOYER RETIREMENT PLANS.

9 "(a) GENERAL RULE.-In the case of a small business

10 employer who maintains or makes contributions to or under a

11 qualified employer retirement plan, there is allowed as a

12 credit against the tax imposed by this chapter for the taxable

13 year an amount equal to a percentage (determined under sub-

14 section (b)) of the amount allowable for the taxable year to

15 such employer as a deduction under section 404.

16 "(b) DETERMINATION OF PERCENTAGE,-The per-

17 centage applicable under subsection (a) for a taxable year

18 is-

19 "(1) 5 percent for the first taxable year for which

20 a deduction under section 404 is allowable to the tax-

21 payer,

22 "(2) 3 percent for each of the succeeding 2 tax-

23 able years, and

24 "(3) 1 percent for each of the 2 taxable years suc-

25 ceeding the 2 taxable years referred to in paragraph

26 (2).
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1 "(c) DEFINITIONS; SPECIAL RULES.-For purposes of

2 this section-

3 "(1) QUALIFIED EMPLOYER RETIREMENT

4 PLAN.-The term 'qualified employer retirement plan'

5 means-

6 "(A) a plan described in section 401(a) which

7 includes a trust exempt from tax under section

8 501(a);

9 "(B) an annuity plan described in section

10 403(a); and

11 "(C) a qualified bond purchase plan described

12 in section 405(a).

13 "(2) SMALL BUSINE8 EMPLOYER.-The term

14 'small business employer' means an employer (within

15 the meaning of section 404) which-

16 "(A) during the taxable year immediately

17 preceding the taxable year in which the credit al-

18 lowable under subsection (a) is first claimed, had a

19 monthly average of fewer than 100 employees,

20 and

21 "(M)(i) if a corporation, had earnings and

22 profits for the taxable year immediately preceding

23 the taxable year in which the credit allowable

24 under subsection (a) is first claimed equal to no

25 more than $50,000, or
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1 "(ii) if an unincorporated trade or business or

2 a partnership, had net profits for the taxable year

3 immediately preceding the taxable year in which

4 the credit allowable under subsection (a) is first

5 claimed equal to no greater than $50,000.

6 "(3) DISREGARD FOR AMOUNTS ATTRIBUTABLE

7 TO EMPLOYER SECURITIES.-In determining the

8 amount of the credit allowable under subsection (a) for

9 any taxable year, any portion of the deduction allowed

10 for such year which is attributable to the transfer to or

11 under the plan of employer securities (as defined in

12 section 407(d)(1) of the Employee Retirement Income

13 Security Act of 1974) shall be disregarded.

14 "(d) APPLICATION WITH OTHER SECTIONS.-The

15 amount of the deduction allowable under section 404 for any

16 taxable year shall not be reduced because of the allowance of

17 a credit under this section for the taxable year.

18 "(e) TERMINATIONS.-No credit is allowable under

19 subsection (a) for any taxable year to an employer (or succes-

20 sor to such an employer) who terminates a qualified employer

21 retirement plan during the taxable year.".

22 (b) CLERICAL AMENDMENT.-The table of sections for

23 such subpart is amended by inserting immediately before the

24 item relating to section 45 the following new item:

"Se. 44D. Establishment of new small business employer retirement plans.".
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1 (c) EFFECTIVE DATE.-The amendments made by this

2 section shall apply with respect to- taxable years beginning

3 after the date of enactment of this Act.

4 SEC. 205. CONFORMING AMENDMENTS FOR ERISA CHANGES

5 IN TITLE 1.

6 (a) CONFORMINo AMENDMENT FOR SECTION 102.-

7 (1) Paragraph (2) of section 4975(e) of such Code

8 (relating to definition of disqualified person) is amend-

9 ed-

10 (A) by striking out subparagraphs (A)

11 through (D) and inserting in lieu thereof the fol-

12 lowing:

13 "(A) any fiduciary, counsel, or employee of

14 such plan;

15 "(B) a person providing professional services

16 to such plan, or a person providing nonprofes-

17 sional services on a continuous basis to such plan;

18 "(C) an employer any of whose employees

19 are covered by such plan, if the employees of such

20 employer constitute 5 percent or more of all em-

21 ployees covered by the plan;

22 "(D) an employee organization any of whose

23 members are covered by such plan, if the mem-

24 hers of such employee organization constitute 5
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1 percent or more of all employees covered by the

2 plan;",

3 (B) by striking out subparagraph (I) and in-

4 seating in lieu thereof the following:

5 "(I) a 10 percent or more (in capital or prof-

6 its) partner, or joint venturer in, a person de-

7 scribed in subparagraph (C), (D), (E), or (0).";

8 (C) by inserting "brother, sister," immediate-

9 ly before "spouse," the first time it appears in

10 paragraph (6);

11 (2) Subsection () of section 414 of such Code (re-

12 lati',g to definition of multiemployer plan) is amended

13 by-

14 (A) striking out subparagraphs (A), (B), and

15 (C) of paragraph (1) of such subsection and insert-

16 ing in lieu thereof the following:

17 "(A) which is maintained pursuant to one or

18 more collective bargaining agreements between an

19 employee organization and more than one

20 employer,

21 "() to which 10 or more employers contrib-

22 ute, or to which more than one and fewer than 10

23 employers contribute if the Secretary of Labor

24 finds that treating such a plan as a multiemployer
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1 plan would be consistent with the purposes of this

2 Act, and";

3 (B) redesignating subparagraphs (D) and (E)

4 of paragraph (1) of such subsection as subpara-

5 graphs (C) and (D), respectively, and

6 (C) striking out paragraph (2) of such subsec-

7 tion and inserting in lieu thereof the following

8 new paragraph:

9 "(2) For purposes of this subsection, all corpora-

10 tions which are members of a controlled group of cor-

11 porations (within the meaning of section 1563(a) deter-

12 mined without regard to section 1563(eX3)(C)) shall be

13 deemed to be one employer.".

14 (b) CONFORMING AMENDMENT FOR SECTION 111.-

15 Subparagraph (C) of section 6057(a)(2) of such Code (relating

16 to annual registration) is amended by redesignating clauses

17 (ii) and (iii) as (iii) and (iv), and by inserting after (i) the fol-

18 lowing new clause:

19 "(ii) who has a 1-year break in service,".

20 (C) CONFORMING AMENDMENT FOR SECTION 121.-

21 Subsection Q) of section 414 of such Code (relating to merg-

22 ers and consolidations of plan or transfers of plan assets) is

23 amended by striking out "A trust" and inserting in lieu

24 thereof "except in the case of a reciprocal agreement de-
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1 scribed in section 209 of the Employee Retirement Income

2 Security Act of 1974, a trust".

3 (d) CONFORMING AMENDMENT FOR SECTION 122.-

4 Subparagraph (E) of section 411(bX3) of such Code (relating

5 to maritime industries) is amended by striking out "a year of

6 participation" and inserting in lieu thereof "1,000 hours of

7 employment".

8 (e) CONFORMINO AMENDMENT FOR SECTION 123.-

9 Subparagraph (A) of section 410(aX3) of such Code (relating

10 to definition of year of service) is amended by striking out

11 "by reference to" and all that follows and inserting in lieu

12 thereof the following: "by reference to-

13 "(i) in the case of an employee who

14 does not complete 1,000 hours of service

15 during the 12-month period beginning on the

16 date his employment commenced, the first

17 day of a plan year, and

18 "(ii) in the case of a plan where rights

19 and benefits are determined on the basis of

20 all of an employee's service, without regard

21 to the date on which the employee's partici-

22 pation in the plan commenced.".

23 (f) CONFORMING AMENDMENT FOR SECTION 124.-

24 Subsection (c) of section 413 of such Code (relating to plans
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1 maintained by more than one employer) is amended by insert-

2 ing after paragraph (4) the following new paragraph:

8 "(4A) SUMMATION OF DIFFERENT BENEFIT AC-

4 CRUAL RATE8.-The accrued benefit to which a par-

5 ticipant is entitle4 upon a separation from the service

6 is-

7 "(AXi) the sum of different rates of benefit

8 accrual for different periods of participation as de-

9 fined by one or more fixed calendar dates, or

10 "(ii) the sum of different rates of benefit ac-

11 crual for different periods of participation, as de-

12 fined by employment and different bargaining

13 units, and

14 "(B) determined, for purposes of subpara-

15 graphs (A) and (C) of section 41 1(bX1), by pro-

16 jecting the normal retirement benefit to which a

17 participant would be entitled if he continued to

18 accrue benefits at the average of the rates appli-

19 cable to his period of actual participation.".

20 (g) CONFORMING AMENDMENT FOR SECTION 125.-

21 Subparagraph (B) of section 411(aX8) of such Code (relating

22 to certain permitted forfeitures, suspensions, etc.) is

23 amended-

24 (1) by striking out "the ame trade" and inserting

25 in lieu thereof "trade,", and



74

57

1 (2) by striking out "'employed'" in the last sen-

2 tence of subparagraph (B) and inserting in lieu thereof

3 the following: "'employed', which may, with respect to

4 clause (ii), include self employment. The permissible

5 period of benefit suspension shall include a period, de-

6 termined pursuant to regulations promulgated by the

7 Secretary of Labor, in addition to the months in which

8 the employment occurs to the extent necessary to pre-

9 vent the periodic payment and suspension of pension

10 benefits to workers who have not retired but who con-

11 tinue to work on an irregular basis. The imposition of

12 a financial penalty on a pensioner who fails to report

13 his employment as required by the rules of a plan shall

14 not be treated as a violation of the requirements of this

15 section. The amount of the financial penalty permitted

16 by the preceding sentence shall be determined pursuant

17 to regulations promulgated by the Secretary of Labor,

18 but in no event shall the penalty exceed an amount

19 equal to one year's benefit.".

20 (h) CONFORMING AMENDMENT FOR SECTION 126.-

21 Paragraph (15) of section 401(a) of such Code (relating to

22 prohibited decreases in benefit levels) is amended by adding

23 at the end thereof the following: "A trust shall not constitute

24 a qualified trust under this section unless under the plan of

25 which such trust is a part, the plan may not refuse pension
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1 benefits being received by a participant or beneficiary, or

2 pension benefits in which a participant who is separated from

3 the service has a nonforfeitable right by reason of any pay-

4 ment made to the participant or beneficiary by the employer

5 maintaining the plan, as a result of an award or settlement

6 made under or pursuant to a workers' compensation law.".

7 (i) CONFORMING AMENDMENT FOR SECTION 127.-

8 Paragraph (11) of section 401(a) of such Code (relating to

9 joint and survivor annuities) is amended-

10 (1) by inserting "(whether as the normal form or

11 as an option)" after "annuity" the first time it appears

12 in subparagraph (A);

13 (2) by striking out subparagraph (B) and inserting

14 in lieu thereof the following:

15 "(B) A plan which provides that the normal

16 form of benefit is an annuity does not meet the

17 requirements of subparagraph (A) unless, with re-

18 spect to any participant who, under the plan, is

19 credited with at least ten years of service (for

20 purposes of section 411) and who dies before the

21 annuity starting date, the plan provides a survi-

22 vor's annuity for the participant's spouse-

23 "(i) which begins on the annuity start-

24 ing date (determined as if the participant had

25 lived until the earliest retirement age under



76

59

1 the plan, or the participant's actual date of

2 death if later, and had retired on such date

3 prior to death), if the spouse is living on such

4 date, and

5 "(ii) except as otherwise provided in

6 this subparagraph, the payments under which

7 are not less than the payments which would

8 have been made under the survivor's annuity

9 to which such spouse would have been enti-

10 tled if the participant had terminated em-

11 ployment on his date of death, had survived

12 and retired on such annuity starting date,

13 and had died on the day following such date.

14 If, on the date of the participant's death, the ac-

15 tuarial equivalent of the survivor's annuity does

16 not exceed $2,000, a plan described in this sub-

17 paragraph will not be considered not to meet the

18 requirements of subparagraph (A) if it distributes

19 the survivor's benefit in the form of a lump sum,

20 or in the form of installments commencing not

21 later than the annuity starting date specified in

22 clause (i).";

23 (3) by striking out subparagraph (C) and inserting

24 in lieu thereof the following:
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1 "(C) A plan which provides that the normal

2 form of benefit is a form other than an annuity

3 shall not be treated as satisfying the requirements

4 of this paragraph unless, with respect to any par-

5 ticipant who under the plan has at least 10 years

6 of service for purposes of section 411 and who

7 dies before receiving the percentage of his benefit

8 which is nonforfeitable, the plan provides that the

9 participant's benefit will be distributed to the sur-

10 viving spouse in the form of a lump sum, or in

11 installments commencing, not later than 60 days

12 after the end of the plan year in which the par-

13 ticipant died.";

14 (4) by striking out "whether or not an election de-

15 scribed in subparagraph (C) has been made under sub-

16 paragraph (C)" in subparagraph (D);

17 (5) by striking out subparagraph (E) and inserting

18 in lieu thereof the following:

19 "(E) A plan shall not be treated as satisfying

20 the requirements of this paragraph unless partici-

21 pants in the plan have the right to elect not to

22 take joint survivor annuities, and the right to

23 revoke such elections and to reelect, under the

24 following circumstances:

47-321 0 - 79 - 6
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1 "(i) A document explaining the terms

2 and conditions of the joint survivor annuity,

3 the effect of an election, and the rights of,

4 and procedures pertaining to, election and

5 revocation, is furnished to each participant a

6 reasonable time before the date on which the

7 participant completes 10 years of service for

8 the purposes of section 411.

9 "(ii) Any election, revocation, or reelec-

10 tion is in writing, and the right to elect,

11 revoke, or reelect does not extend beyond

12 the date of a participant's death or retire-

13 ment under the terms of the plan, whichever

14 first occurs.

15 "(iii) With respect to any participant,

16 the document described in clause (i) need not

17 be furnished more than once if-

18 "() the plan's summary plan de-

19 scription includes an explanation, simi-

20 lar to the explanation described in

21 clause (i), which is generally applicable

22 to all participants, and

23 "(II) the document described in

24 clause (i) makes prominent reference to

25 the fact that the explanation contained
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1 therein may be of continuing importance

2 to the participant and should be re-

3 tained with the summary plan descrip-

4 tion.";

5 (6) by striking out "(C) or" in subparagraph (F);

6 (7) by inserting after "joint and survivor annuity

7 benefits" in subparagraph (G) the following: "as of the

8 date on which a participant completes 10 years of

9 service for purposes of section 411"; and

10 (8) by striking out "joint and survivor annuity

11 benefits." in the last sentence of such paragraph and

12 inserting in lieu thereof the following: "the survivors'

13 benefits required under this paragraph, to the extent

14 such increased costs are attributable to the availability

15 of such benefits prior to the normal retirement age

16 under the plan. Regulations of the Secretary under this

17 paragraph shall take cognizance of the difficulty certain

18 multiemployer plans may have in furnishing the docu-

19 ment described in subparagraph (EXi).".

20 (j) CONFORMING AMENDMENT FOR SECTION 125.-

21 Paragraph (13) of section 401(a) of such Code (relating to

22 assignment or alienation of benefits) is amended by adding at

23 the end thereof the following new section: "For purposes of

24 the first sentence of this paragraph, there shall not be taken

25 into account any assignment or alienation of benefits under
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1 the plan required by a judgment, decree or order (including

2 an approval of a property settlement agreement), pursuant to

3 a State domestic relations law (whether of the common law

4 or community property type), which-

5 "(A) affects the marital property rights of any

6 person in any benefit payable under the plan or the

7 legal obligation of any person to provide child support

8 or make alimony payments, and

9 "(B) does not require the plan to alter the effec-

10 tive date, timing, form, duration or amount of any

11 benefit payments under the plan or to honor any elec-

12 tion which is not provided for under the plan or which

13 is made by a person other than a participant or benefi-

14 ciary.".

15 (k) CONFOBMING AMENDMBNT FOB SECTION 131.-

16 Subparagraph (A) of section 412(cX2) of such Code (relating

17 to valuation of assets) is amended by adding at the end there-

18 of the following new sentence: "The funding method may

19 take account, and for any plan year beginning after Decem-

20 ber 31, 1980, shall take account, of all provisions of the plan,

21 including provisions which have not yet affected any partici-

22 pant as to entitlement to, or accrual of, benefits. In the event

23 any such provision is not implemented at the time specified

24 when the provision was adopted, the funding standard ac-

25 count shall be appropriately adjusted in accordance with the
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1 regulations prescribed by the Secretary. A provision adopted

2 but contingent upon a future event shall be deemed not to be

3 in effect as a provision of the plan prior to the occurrence of

4 that event.".

5 (1) CONFORMING AMENDMENT FOR SECTION 142.-

6 Paragraph (2) of section 401(a) of such Code (relating to ex-

7 elusive benefit of employees and beneficiaries) is amended by

8 inserting before the semicolon at the end thereof the follow-

9 ing: "(but this paragraph shall not be construed, in the case

10 of a collectively bargained plan maintained by more than one

11 employer, to prohibit the return of a contribution within 6

12 months after the plan administrator knows that the contribu-

13 tion was made by a mistake of fact or knows that holding the

14 contribution would contravene the provisions of section 302

15 of the Labor-Management Relations Act, 1947)".

16 (M) CONFORMING AMENDMENT FOR SECTION 144.-

17 Subsection (d) of section 4975 of such Code (relating to ex-

18 emptions from prohibited transaction rules) is amended-

19 (1) by striking out "or" at the end of paragraph

20 (12),

21 (2) by striking out the period at the end of para-

22 graph (13) and inserting in lieu thereof a semicolon and

23 "or", and

24 (3) by inserting after paragraph (13) the following

25 new paragraph:
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1 "(14) any transfer of contributions between plans

2 under section 209 of the Employee Retirement Income

3 Security Act of 1974, if the plan to which the contri-

4 butions are transferred pays not more than a reason-

5 able charge for any administrative expenses reasonably

6 incurred by the plan transferring the contributions.".

7 TITLE HI-SPECIAL MASTER AND PROTOTYPE

8 PLANS

9 SEC. 301. SPECIAL MASTER AND PROTOTYPE PLANS.

10 (a) IN GENERAL.-Subtitle B of title I of the Employee

11 Retirement Income Security Act of 1974 is amended by

12 adding at the end thereof the following new part:

13 "PART 6-SPECIAL MASTER AND PROTOTYPE PLANS

14 "SPECIAL MASTER AND PROTOTYPE PLANS

15 "SEC. 601. (a) For purposes of this section-

16 "(1) 'special master plan' means a master or pro-

17 totype employee pension benefit plan which has been

18 approved by the Secretary of Labor in accordance with

19 subsection (d), all of the assets of which are controlled

20 by one or more master sponsors,

21 "(2) 'master sponsor' means any person who is

22 the sponsor of a special master plan and who-

23 "(A) has the power to manage, acquire, or

24 dispose of any asset of an adopting employer's

25 plan, and
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1 "(B) is (i) registered as an investment advi-

2 sor under the Investment Advisor's Act of 1940;

3 (ii) is a bank, as defined in that Act; or (iii) is an

4 insurance company qualified to perform services

5 described in subparagraph (A) under the laws of

6 more than one State,

7 "(3) 'adopting employer' means an employer any

8 of whose employees are covered under a special master

9 plan, or an association of such employers.

10 "(b) Notwithstanding any other provisions of this Act or

11 the Internal Revenue Code of 1954 to the contrary, in the

12 case of a special master plan-

13 "(1) except as provided in subsection (e), the re-

14 sponsibilities, duties, and obligations of an adopting

15 employer under parts 1, 2, 3, and 4 of this subtitle

16 shall be limited to making such timely contributions

17 and payments, and furnishing such timely, complete,

18 and accurate information, as may be required under the

19 terms of the plan; and

20 "(2) the requirements of the Internal Revenue

21 Code ef 1954 which are applicable to the design of the

22 plan of the adopting employer shall be deemed to be

23 initially satisfied as of the date the adopting employer

24 and master sponsor execute the special master plan

25 joinder agreement.
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1 "(c) Notwithstanding any other provisions of this Act or

2 the Internal Revenue Code of 1954 to the contrary, in the

3 case of a special master plan-

4 "(1) except as provided in subsection (e), the

5 master sponsor shall be the administrator of and a fidu-

6 ciary respecting each adopting employer's plan for the

7 purposes of this Act of such Code;

8 "(2) the requirements of section 102(b), if other-

9 wise satisfied, will not be violated if-

10 "(A) the plan description of an adopting em-

11 ployer's plan includes plan provisions common to

12 the plans of all employers adopting the special

13 master plan, together with a description of each

14 type of variation from such common provisions

15 that is permitted under the terms of the approval

16 provided for in subsection (d), and an identifica-

17 tion, by name of adopting employer, employer

18 identification number, name of plan, and plan

19 identification number of the employers who have

20 adopted, and the plans containing, each such vari-

21 ation, and

22 "(B) the summary plan description of each

23 adopting employer's plan describes provisions

24 common to the plans of all employers adopting

25 the special master plan, together with a descrip-
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1 tion of any provisions of such adopting employer's

2 plan which vary from such common provisions,

3 with appropriate cross-references;

4 "(3) the requirements of section 103 of this Act

5 and of section 6058 of the Internal Revenue Code of

6 1954, if otherwise satisfied, will not be violated merely

7 because data in the annual report reflect the aggregate

8 assets of the special master plan, if the annual report

9 also includes an identification, by name of adopting

10 employer, employer identification number, name of

11 plan, and plan identification number, of the percentage

12 of total special master plan assets attributable to each

13 adopting employer's plan;

14 "(4)(A) the exemption described in section

15 408(b)(2) of this Act and in section 4975(d)(2) of the

16 Internal Revenue Code of 1954 shall be applied as if

17 any master sponsor of a special master plan or a party

18 in interest respecting such plan for a reason other than

19 by virtue of such person's being a fiduciary, and

20 "(B) the term 'bank or similar financial institution'

21 in section 408(b)(6) of this Act and in section

22 4975(d)(6) of the Internal Revenue Code of 1954 shall

23 be deemed to mean any master sponsor, and the term

24 'sound banking and financial practice' in such sections

25 shall, in the case of a master sponsor other than a
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1 bank, be deemed to mean 'sound fiduciary practice';

2 and

3 "(5) no master sponsor shall have a responsibility,

4 obligation, or duty under this Act or the Internal Rev-

5 enue Code of 1954-

6 "(A) to ascertain whether information re-

7 quired to be furnished to the master sponsor by an

8 adopting employer pursuant to the terms of a spe-

9 cial master plan is accurate or complete,

10 "(B) due to the failure of an adopting em-

11 ployer to satisfy the requirements of subsection

12 (b)(1), or

13 "(C) respecting the decision of an employer

14 to adopt the master sponsor's plan, except as re-

15 gards the advertising or publicizing of and disclo-

16 sures concerning trusts and accounts described in

17 section 516 of this Act.

18 "(d)(1) The Secretary of Labor and the Secretary of the

19 Treasury shall prescribe such regulations, and furnish such

20 rulings, opinions, forms, and other types of guidance as are

21 necessary to implement this section. To the greatest extent

22 consistent with the purposes of this Act and the Internal

23 Revenue Code of 1954, such regulations and other types of

24 guidance shall be designed to facilitate the development of

25 special master plans and their adoption by employers. Initial
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1 regulations and forms, sufficient to enable perspective master

2 sponsors to submit special master plans for approval, shall be

3 issued on or before the effective date specified in section

4 301(c) of the BRISA Improvements Act of 1979.

5 "(2)(A) The Secretary shall approve a special master

6 plan only if he determines that the plan of an adopting em-

7 ployer, in design and in operation, will satisfy the require-

8 ments of this section, and of other applicable requirements of

9 this Act and of the Internal Revenue Code of 1954 (to the

10 extent that such Act and Code are not inconsistent with this

11 section).

12 "(13) The Secretary shall not approve any special master

13 plan unless he has first submitted the plan to the Secretary of

14 the Treasury for review, together with such information as

15 the Secretary of the Treasury may request. The review of

16 the Secretary of the Treasury shall be limited to the applica-

17 bility of, and compliance with, the provisions of the Internal

18 Revenue Code of 1954. The Secretary of the Treasury shall

19 either concur in the approval or refuse to concur. If the Sec-

20 retary of the Treasury refuses to concur, he shall specify the

21 changes that must be made in the plan to obtain his concur-

22 rence. In the case of a refusal, the Secretary shall not ap-

23 prove the plan unless the specified changes are made. If the

24 Secretary of the Treasury fails to concur or refuses to concur

25 within 270 days after such submittal, the. failure shall be
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1 deemed to be a failure described in section 7476(a)(2)(A) of

2 such Code, and-

3 "(i) the master sponsor shall be deemed to be a

4 'plan administrator' for the purposes of subsection

5 (b)(1) of such section,

6 "(ii) subsections (b)(2) through t Xb5) of such sec-

7 tion shall not be applicable, and

8 "(iii) the special master plan shall be deemed to

9 be a 'retirement plan' within the meaning of subsection

10 (d) of such section.

11 "(3) Approval of special master plans and amendments

12 to such plans shall be accomplished by a process carried out

13 in the national office of the Secretary, until such time as he

14 may establish procedures for field office approval under

15 which uniformity of treatment by field offices is assured.

16 "(4) Upon approval of a special master plan, or of any

17 amendment to such a plan for which approval is required, a

18 special master plan certificate shall be issued to the master

19 sponsor by the Secretary. Except as provided in paragraph

20 (5), for a period of 60 months from the date of adoption of the

21 plan by an employer or from the effective date of an amend-

22 ment for which approval is required, such certificate or duly

23 notorized copy thereof shall be prima face evidence in any

24 administrative or judicial proceeding that the terms and con-

25 ditions of the plan meet the applicable requirements of this
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1 Act and of part I of subchapter D of chapter 1 of the Internal

2 Revenue Code of 1954.

3 "(5) The Secretary, after notice and hearing, and after

4 consultation with the Secretary of the Treasury respecting

5 the applicability of or compliance with the Internal Revenue

6 Code of 1954, shall revoke the certificate described in para-

7 graph (4)-

8 "(A) respecting the plan of any adopting em-

9 ployer, if he finds that there has been a failure on the

10 part of the employer to observe the terms and condi-

11 tions of the plan and that such failure has been detri-

12 mental to the rights of plan participants or beneficiaries

13 under the terms and conditions of the plan, this Act, or

14 such Code; and

15 "(B) respecting the special master plan, if he finds

16 that there has been a failure to observe the terms and

17 conditions of the plan or the provisions of this section

18 on the part of the master sponsor and that such failure

19 has been detrimental to the rights of plan participants

20 under the terms and conditions of the plan, this Act, or

21 such Code.

22 "(6) The certificate issued by the Secretary upon the

23 approval of a special master plan, or upon the approval of an

24 amendment to such a plan for which approval is required,
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1 shall specify the types of amendments, if any, for which ap-

2 proval need not be obtained.

3 "(7) Nothing in this section shall limit the power of the

4 Secretary of the Treasury, after audit, to determine that the

5 plan of any adopting employer, in operation, has failed to

6 meet the applicable requirements of part I of subchapter D of

7 chapter 1 of the Internal Revenue Code of 1954, but no such

8 plan shall be treated as not having met such requirements for

9 any plan year preceding the year in which the Secretary of

10 the Treasury makes such determination unless the determi-

11 nation includes a finding that the failure to meet such re-

12 quirements in any such preceding year was a result of inten-

13 tional failure or willful neglect on the part of the adopting

14 employer.

15 "(eX1) Any adopting employer who fails to make such

16 timely contributions and payments or who fails to furnish

17 such timely, complete and accurate information as may be

18 required under the terms of a special master plan shall, in

19 accordance with the terms of such plan, be deemed to be the

20 administrator of the plan (only to the extent the plan covers

21 the employees of such adopting employer), as of the time

22 specified in such plan, and as of such specified time the

23 master sponsor shall cease to be the administrator and a fidu-

24 ciary of such adopting employer's plan.".
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1 "(2) To the extent that an adopting employer, under the

2 terms of a special master plan, assumes responsibility for fur-

3 nishing the summary plan description or other documents re-

4 quired to be furnished or otherwise made available to partici-

5 pants, beneficiaries, or employees under the provisions of

6 part 1 of this subtitle, section 3001 of this Act or section

7 6057 of the Internal Revenue Code of 1954, such adopting

8 employer shall be deemed to be the administrator of the plan

9 (only to the extent the plan covers the employees of such

10 employer), and the master sponsor shall not be the adminis-

11 trator regarding the responsibilities undertaken by such

12 adopting employer.".

13 (b) The table of contents for the Employee Retirement

14 Income Security Act of 1974 is amended by inserting imme-

15 diately after the item relating to section 517 the following:

"PAST 6O-SPCIAL MASTK AND PROTOTYPE PLANS

"Sem. 601. Speci muter and prototype plan8.".

16 (c) The amendments made by this section shall take

17 effect 12 months after the date of enactment of this Act.

18 TITLE IV-EMPLOYEE BENEFITS COMMISSION

19 SEC. 401. EMPLOYEE BENEFITS COMMISSION.

20 (a) ESTABLISHMBNT.-There is established, as an inde-

21 pendent agency within the executive branch of the Govern-

22 ment, the Employee Benefits Commission. The Commission

23 is composed of-
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1 (1) a chairman, who shall be the special liaison of-

2 ficer for the Secretary of Labor appointed under para-

3 graph (1) of subsection (b),

4 (2) a vice chairman, who shall be the special liai-

5 son officer for the Secretary of the Treasury appointed

6 under paragraph (2) of subsection (b), and

7 (3) three additional members appointed by the

8 President, by and with the advice and consent of the

9 Senate, selected from a list of nominees submitted

10 jointly by the Secretary of Labor and the Secretary of

11 the Treasury.

12 (b) LABOR AND TREASURY DEPARTMENT LIAISON OF-

13 FICER.-

14 (1) There is established within the office of the

15 Secretary of Labor, the position of special liaison offi-

16 cer to the Employee Benefits Commission. The special

17 liaison officer shall be appointed by the President, by

18 and with the advice and consent of the Senate, from a

19 list of nominees submitted to the President by the Sec-

20 retary of Labor and shall serve for a term of years in

21 accordance with the provisions of subsection (c). The

22 special liaison officer shall report regularly to the Sec-

23 retary of Labor on the activities of the Commission.

24 (2) There is established within the office of the

25 Secretary of the Treasury the position of special liaison
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1 officer to the Employee Benefits Commission. The spe-

2 cial liaison officer shall be appointed by the President,

3 by and with the advice and consent of the Senate, from

4 a list of nominees submitted to the President by the

5 Secretary of the Treasury and shall serve for a term of

6 years in accordance with the provisions of subsection

7 (c). The special liaison officer for the Treasury shall

8 report regularly to the Secretary of the Treasury on

9 the activities of the Commission.

10 (c) TBMS OF O cIcB.-

11 (1) NUMBER OF YEAs.-Members of the Com-

12 mission shall serve for terms of 6 years, except--

13 (A) the special liaison officer for the Secre-

14 tary of the Treasury first appointed after the date

15 of enactment of this Act shall serve for a term of

16 3 years, and

17 (B) of the 3 members of the Commission ini-

18 tially appointed under paragraph (8) of subsection

19 (a), one shall serve for a term of 2 years, one

20 shall serve for a term of 4 years, and one shall

21 serve for a term of 6 years.

22 (2) SERVICE BEYOND EXPIRATION DAT.-A

23 member of the Commission may serve as a member of

24 the Commission after the expiration of his term until a

47-321 0 - 79 - 7
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1 successor has taken office as a member of the

2 Commission.

3 (3) VACANCY APPOINTMENT8.-An individual ap-

4 pointed to fill a vacancy occurring other than by the

5 expiration of a term of office shall be appointed only

6 for the unexpired term of the member such individual

7 succeeds.

8 (4) POLITICAL AFFILIATION.-Not more than 3

9 members of the Commission may be affiliated with the

10 same political party.

11 (d) COMPENSATION.-Members of the Commission

12 shall receive compensation equivalent to the compensation

13 paid at level III of the Executive Schedule.

14 (e) FUNCTIONS.-The Commission shall-

15 (1) formulate policy respecting Federal laws

16 which now or may hereafter relate to employee benefit

17 plans,

18 (2) administer and enforce titles I and IV of such

19 Act, and

20 (3) administer and obtain compliance with-

21 (A) sections 401, 410, 411, 412, 413, 414,

22 6057, and 6058 of the Internal Revenue Code of

23 1954, and

24 (B) such other provisions of such Code as are

25 designated under subsection (0,
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1 insofar as such sections and provisions relate to em-

2 ployee benefit plans defined in section 3(3) of the Em-

3 ployee Retirement Income Security Act of 1974 (irre-

4 spective of whether the only participants in such plans

5 are owner-employees, as defined in section 401(cX3) of

6 such Code) which are described in section 4(a) of such

7 Act and not exempt under section 4(b) of such Act, in-

8 cluding, to the extent provided by presidential order

9 under subsection (0, individual retirement accounts, an-

10 nuities and bonds described in sections 408 and 409 of

11 such Code.

12 (0 DESIoNATED SECTIONS.-Not later than 9 months

13 after the enactment of this Act, the President shall by order

14 designate such sections (or provisions of sections) of the In-

15 ternal Revenue Code of 1954, in addition to the sections de-

16 scribed in subsection (eX3XA), under which functions, duties,

17 powers, or responsibilities presently exercised by the Secre-

18 tary of the Treasury shall be exercised by the Commission.

19 Such additional sections or provisions shall include those as

20 may be necessary to effectuate the maximum feasible consoli-

21 dation in the Commission of all functions of the Departments

22 of Labor and of the Treasury respecting employee benefit

23 -plans and to otherwise carry out the purposes of this Act.

24 For purposes of this subsection, the term "employee benefit

25 plans" shall include any plan defined in section 3(3) of the



96

79

1 Employee Retirement Income Security Act of 1974 (whether

2 or not the only participants in such plan are owner-employ-

3 ees, as defined in section 401(cX3) of the Internal Revenue

4 Code of 1954) which is described in section 4(a) of such Act

5 and not exempt under section 4(b) of such Act, and shall also

6 include an individual retirement account, annuity or bond de-

7 scribed in section 408 or 409 of such Code.

8 (g) RULES, ET.-The Commission shall prepare writ-

9 ten rules for the Conduct of its activities, shall have an official

10 seal which shall be judicially noticed, and shall have its prin-

11 cipal office in or near the District of Columbia (but it may

12 meet or exercise any of its powers anywhere in the United

13 States).

14 (h) ADMINISTRATIVE AUTHOITY.-

15 (1) STAFF DIRECTOR; GENERAL COUNSL.-The

16 Commission shall have a staff director and a general

17 counsel who shall be appointed by the Chairman. The

18 staff director and the general counsel shall be paid at a

19 rate not in excess of the rate in effect for level IV of

20 the Executive Schedule. With the approval of the

21 Chairman, the staff director may-

22 (A) appoint and fix the compensation of such

23 additional personnel as he considers necessary,

24 and
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1 (B) procure temporary and intermittent serv-

2 ices to the same extent as authorized by section

&- 3109(b) of title 5, United States Code.

4 (2) UsE OF OTHER AGENCIES' REsOURC.-In

5 carrying out its responsibilities, the Commission may

6 avail itself of the assistance, including personnel and

7 facilities, of -other agencies and departments of the

8 United States Government. The heads of such other

9 agencies and departments may make available to the

10 Commission such personnel, facilities, and other assist-

11 ance, with or without reimbursement, as the Commis-

12 sion may request.

13 SEC. 402. POWERS OF COMMISSION.

14 (a) IN GBNERAL.-The Commission has the powers ex-

15 pressly granted to the Secretary of Labor and the Pension

16 Benefit Guaranty Corporation under the Employee Retire-

17 ment Income Security Act of 1974 and, in addition, has the

18 power-

19 (1) to require, by special or general orders, any

20 person to submit in writing such reports and answersr

21 to questions as the Commission may prescribe, and

22 such submission shall be made within such reasonable

23 period of time and under oath or otherwise as the

24 Commission may require;

25 (2) to administer oths or affirmations;
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1 (3) to require by subpena, signed by the chairman

2 or the vice chairman, the attendance and testimony of

3 witnesses and the production of all documentary evi-

4 dence relating to the execution of its duties;

5 (4) in any proceeding or investigation, to order

6 testimony to be taken by deposition before any person

7 who is designated by the Commission and has the

8 power to administer oaths and, in such instances, to

9 compel testimony and the production of evidence in the

10 same manner as authorized under paragraph (3);

11 (5) to pay witnesses the same fees and mileage as

12 are paid in like circumstances in the courts of the

13 United States;

14 (6) to initiate (through civil actions for injunctive,

15 declaratory, or other appropriate relieD, defend, or

16 appeal from a decision in, any civil action in the name

17 of the Commission for the purpose of enforcing the

18 provisions of this Act, nd titles I and IV of the Em-

19 ployee Retirement Income Security Act of 1974, or for

20 the purpose of obtaining compliance with the sections

21 or provisions of the Internal Revenue Code of 1954

22 described in section 401(e)(3) of this Act, through its

23 general counsel;

24 (7) to develop such prescribed forms, to make,

25 amend, and repeal such rules, pursuant to the provi-
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1 sions of chapter 5 of title 5, United States Code, and

2 to issue such interpretations, opinions, and other forms

3 of guidance as are necessary to carry out the provi-

4 sions of this Act and titles I and IV of the Employee

5 Retirement Income Security Act of 1974, and as are

6 necessary to administer the sections or provisions of

7 the Internal Revenue Code of 1954 described in sec-

8 tion 401(eX3) of this Act;

9 (8) to conduct investigations and hearings, to en-

10 courage voluntary compliance, and to report apparent

11 criminal law violations to the appropriate law enforce-

12 ment authorities; and

13 (9) to certify to the Secretary of the Treasury that

14 an employee benefit plan described in section 401(e)(3)

15 of this Act-

16 (A) satisfies or does not satisfy (or has or has

17 not satisfied) the requirements of in any of the

18 sections or provisions of the Internal Revenue

19 Code of 1954 described in section 401(e)(3) of this

20 Act, or

21 (B) satisfies or does not satisfy (or has or has

22 not satisfied) the requirements of section 440 of

23 the Internal Revenue Code of 1954.

24 (b) ENFORCEMENT OF ORDERS OF THE COMMIS-

25 SION.-Any United States district court within the jurisdic-
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1 tion of which any inquiry is carried on may, upon petition by

2 the Commission in case of refusal to obey a subpoena or order

3 of the Commission issued under subsection (a), issue an order

4 requiring compliance therewith. Any failure to obey the order

5 of the court may be punished by the court as contempt.

6 (c) TRANSFER OF FUNCTIONS.-All functions and

7 duties of the Secretary of Labor and the Pension Benefit

8 Guaranty Corporation under the Employee Retirement

9 Income Security Act of 1974 are transferred to, and shall be

10 carried out by, the Commission, and all functions and duties

11 of the Secretary of the Treasury under the sections and pro-

12 visions of the Internal Revenue Code of 1954, described in

13 section 401(e)(3) of this Act, insofar as such sections relate to

14 employee benefit plans described in such section, are trans-

15 ferred to, and shall be carried out by, the Commission.

16 (d) TRANSFER PROVISIONS.-

17 (1) PERSONNEL, ETC.-All personnel, liabilities,

18 contracts, property, and records determined by the Di-

19 rector of the Office of Management and Budget to be

20 employed, held, or used primarily in connection with

21 the functions of the Secretary of Labor and the Pen-

22 sion Benefit Guaranty Corporation under the Employ-

23 ee Retirement Income Security Act of 1974, and of

24 the Secretary of the Treasury under' the sections and

25 provisions of the Internal Revenue Code of 1954, de-
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1 scribed in section 401(eX3) of this Act, insofar as such

2 sections relate to employee benefit plans described in

3 such section, are transferred to the Commission.

4 (2) TRANSFER OF PERSONNEL.-

5 (A) Except as provided in subparagraph (B),

6 personnel engaged in functions transferred under

7 paragraph (1) shall be transferred in accordance

8 with applicable laws and regulations relating to

9 the transfer of functions.

10 (B) The transfer of personnel pursuant to

11 paragraph (1) shall be made without reduction in

12 classification or compensation for one year after

13 such transfer.

14 (3) PROCEDURAL EFFECTS OF TRANSFER.-

15 (A) All laws and regulations relating to the

16 functions and duties transferred under this Act

17 shall, insofar as such laws and regulations are ap-

18 plicable and not amended by this Act, remain in

19 full force and effect. All orders, determinations,

20 rules, and opinions made, issued, or granted under

21 such laws by the Secretary' of Labor, the Pension

22 Benefit Guaranty Corporation, or by the Secre-

23 tary of the Treasury, which are in effect at the

24 time of the transfer provided by paragraph (1),

25 and which are consistent with the amendments
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1 made by this Act, shall continue in effect to the

2 same extent as if such transfer had not occurred.

3 - (B) The provisions of this Act shall not affect

4 any proceeding pending before the Secretary of

5 Labor, the Pension Benefit Guaranty Corporation,

6 or the Secretary of the Treasury on the date of

7 enactment of this Act.

8 (C) No suit, action, or other proceeding corn-

9 menced by or against the Secretary of Labor, the

10 Pension Benefit Guaranty Corporation, or the

11 Secretary of the Treasury shall abate merely by

12 reason of the transfer made under paragraph (1).

13 SEC. 403. TERMINATION OF TREASURY DEPARTMENT'S JURIS-

14 DICTION.

15 (a) TERMINATION OF TREASURY JURISDICTION.-

16 Except as provided in subsection (b), the Secretary of the

17 Treasury shall not administer, seek to obtain compliance

18 with, or otherwise exercise responsibility or power respecting

19 the sections or provisions of the Internal Revenue Code of

20 1954 described in section 401(e)(3) of this Act, insofar as

21 such sections relate to employee benefit plans described in

22 such section.

23 (b) CERTIFICATIONS BY COMMISSION.-Certifications

24 made by the Employee Benefits Commission to the Secretary

25 of the Treasury pursuant to section 402(a)(9) of this Act shall
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1 be treated by the Secretary as if he had made such certifica-

2 tions himself.

3 SEC. 404. AGENCY COOPERATION.

4 Pursuant to procedures they shall jointly formulate and

5 establish, the Employee Benefits Commissio', the Secretary

6 of Labor, and the Secretary of the Treasury shall make ar-

7 rangements for-

8 (1) notification by the respective Secretaries to

9 the Commission regarding information which concerns

10 the Commission's functions under section 401(e), and

11 (2) notification by the Commission to the Secre-

12 taries regarding information which concerns their re-

13 spective functions under laws relating to employee

14 benefit plans.

15 SEC. 405. EFFECTIVE DATE AND REPEAL

16 This title shall take effect 24 months after the date of

17 enactment of this Act. Subtitle A of title IT of the Employee

18 Retirement Income Security Act of 1974 is repealed on such

19 effective date.
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To amend the Internal Revenue Code of 1954 to permit an individual covered by
a private retirement plan to establish a separate individual retirement ac-
count or deduct a separate contribution to the plan.

IN THE SENATE OF THE UNITED STATES

MAwon 7 (legislative day, FzuUAxr 22), 1979
Mr. BENTSIN introduced the following bill; which was read twice ad referred to

the Committee on Finance

A BILL
To amend the Internal Revenue Code of 1954 to permit an

individual covered by a private retirement plan to establish
a separate individual retirement account or deduct a sepa-
rate contribution to the plan.

1 Be it enacted by the Senate and Houe of Rqpmuenta-

2 tims of the United States of America in Congre4. a embled

3 SECTION 1. INDIVIDUALS COVERED BY OTHER PLAN&

4 (a) IN GNEzRAL.-Subsection (a) of section 219 of the -

5 Internal Revenue Code of. 1954 4relatng to deduction ali&

6 lowed for retirement savings) is amended-
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1 (1) by striking out "or" at the end of paragraph

2 (2).

3 (2) by striking out the period at the end of para-

4 graph (3) and inserting in lieu thereof a comma and

5 "or"; and

6 (3) by inserting after paragraph (3) the following

7 new paragraph:

8 "(4) to or under a qualified plan in which such in-

9 dividual was an active participant for any part of the

10 taxable year.

11 (b) CONO&KMNG CANGES.-Section 219 of such

12 Code is amended-

13 (1) by striking out parts (2)(A)(i), (2)(A)(ii), and

14 (2)(A)(iii) of subsection (b), and

15 (2) by redesignating part (2)(A)(iv) as part

16 (2)(A)(i),

17 (3) by adding at the end of subsection (c) the fol-

18 lowing new paragraph:

19 (5) QUALIFIED PLAN.-For purposes of this sec-

20 tion, the term 'qualified plan' means-

21 "(A) a plan described in section 401(a) which

22 includes a trust exempt from tax under section

23 501(a),

24 "(B) an annuity plan described in section

25 403(a),
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1 "(C) a qualified bond purchase plan described

2 in section 405(a)," or

3 "(D) a plan described in section 805(dX3)."

4 SECTION 2. EFFECTIVE DATE.

5 The amendments made by this Act shall apply with re-

6 spect to taxable years beginning after December 31, 1978.
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Senator BENTSEN. Good morning. This hearing will come to
order.

This morning, this hearing will concentrate on encouraging
people to save for their own retirement. Last month, I introduced
S. 657, which would allow participants in a qualified pension plan
to receive a tax deduction for contributions, either to a pension
plan or to an IRA. The deduction could not exceed the lesser of
$1,500 or 15 percent of compensation.

Earlier, I introduced S. 94 which would allow homemakers to
establish an IRA. Greater individual savings in our economy could
make an important contribution to help us overcome inflation. One
of the most important things that can be done in the fight to hold
down the cost of living should be to help boost productivity and
productivity depends very largely on investment in equipment and
machinery and that requires capital.

Individuals must save more than they presently do to make that
capital available. The rate of savings in the United States is signifi-
cantly lower than that in the rest of the world. The United States'
rate of savings as a percentage of disposable national income in
1976 was 4.8 percent compared to a rate of 6.6 percent in the
United Kingdom, 13.1 percent in France, 13.2 percent in Germany,
17.2 percent in Switzerland, and 25.3 percent in Japan.

One of the reasons that savings in Japan increased at five times
the savings of the United States is that you have s,.me very major
tax incentives to encourage that savings. The same thing is hap-
pening in France. I met with the Economics Minister of France the
other day and he was talking about the savings incentive they
enacted to encourage capital formation and the dramatic success
that they were having with it.

Proposals to encourage pension contributions will help provide
greater retirement security, particularly for employees who do not
remain with the company long enough to meet the minimum vest-
ing requirements. That has been a serious problem for mobile
employees, such as scientists and engineers. Very often, these indi-
viduals do not earn a pension benefit which would otherwise pro-
vide an important supplement to social security. I would like to
now turn to my colleague, Senator Dole, for such comments as he
might have.

Senator DoLE. I thank you, Mr. Chairman. I would ask that my
statement be made a part of the record.

Senator BENTSEN. Without objection.
Senator DoLE. I appreciate the chairman Senator Bentsen hold-

ing the hearings on my legislation and other bills. I know this is a
very busy time. However I know Senator Bentsen feels, as I do,
that Congress should encourage American workers to accumulate
adequate retirement benefits by providing tax benefits for current
savings.

The Dole-Nelson proposal, S. 75, allows an active participant in a
qualified plan to make a deductible contribution either to the plan
or to IRA. The deduction tinder the bill would be the lesser of 10
percent of compensation or $1,000.

In addition, the bill contains a nondiscrimination test. While
there may be some who think a nondiscrimination test is not
appropriate or desirable, I believe that such a test is essential if
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Congress is to enact legislation providing deductibility for pension
contributions.

A nondiscrimination test will encourage highly-compensated in-
dividuals to provide the proper plan which may be used by lower-
paid employees.

I might point out that approximately 95 percent of all Americans
can take advantage my proposal without regard to the nondiscrimi-
nation test. I understand the concern expressed. However, the al-
ternative is no legislation or legislation providing for an income
phaseout is less preferable. Mr. Chairman, S. 75 is very similar to
an initiative I sponsored as a part of the Senate-passed Revenue
Act of 1978. I am pleased to say that this prop has bipartisan
support. The Dole-Nelson Limited Employee Retirement Act is co-
sponsored by Senators Moynihan, Gravel, Cochran, and Lugar. It is
my opinion that since the enactment of ERISA in 1974 the failure
to permit tax deduction from employee contributions to qualified
plans has led to a drop in employee participation in private pen-
sion plans. LERA is the first step to reversing this trend.
- We have had the benefit, I might add, of considerable input and
expertise from the Treasury Department. While we may still dis-
agree on some of the policy issues, I certainly want to express my
appreciation for all hard work. I appreciate the opportunity to hear
the witnesses this morning.

Thank you.
Senator BENTSEN. Thank you very much, Senator Dole.
I am very pleased to have Congressman Trible here this morning

who has played a leading role in pension considerations in the
House and is the sponsor of the Homemaker Retirement Bill in the
House.

Congressman?

STATEMENT OF HON. PAUL S. TRIBLE, JR., A U.S.
CONGRESSMAN FROM THE STATE OF VIRGINIA

Representative TRIBLE. Senators, it is a pleasure to be here this
morning. I thank you for the opportunity to testify in support of
Senate bill 94. I also appreciate your courtesy in allowing me to
testify at the early stages of this hearing today, as my Armed
Services Committee is marking up the supplemental defense bill on
the House side and I will return there very promptly after the
completion of my testimony.

Mr. Chairman, there are 30 to 50 million American homemakers
who are rapidly approaching retirement age without any type of
retirement plan. These hard-working men and women compose
approximately one-third of our adult population. Unfortunately,
they face the dismal prospect of old age without any source of
outside income other than social security, but it does not have to be
that way.

If Congress would ease the present restrictions on eligibility for
the establishment of an individual retirement account, many of
these homemakers could start saving now for the future.

Many homemakers cannot invest in an individual retirement
account today because they do not earn any wages. I think that is
wrong. Paycheck or not, you and I know how hard homemakers
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work and how valuable is there work. I believe it is time to recog-
nize the economic value of a homemakers's contribution to society.

In the 95th Congress, I introduced a bill, H.R. 4649, cosponsored
by 150 Members of the House, which sought to give homemakers
an opportunity--equal to that enjoyed by other self-employed per-
sons-to prepare for their retirement. For many homemakers-
men as well as women-that bill represented a first opportunity to
prepare for retirement.

In the 95th Congress, I have reintroduced the homemaker retire-
ment bill, H.R. 1542 (S. 94) and to date 106 of my colleagues in the
House have cosponsored this legislation. I am pleased that you
have introduced this bill in the Senate and sincerely value your
strong leadership in this matter.

In 1976, Congress established the spousal IRA which extended
IRA benefits to a select group of homemakers under five very
narrow conditions.

To qualify for a spousal IRA, a homemaker must: One, not be a
participant in a retirement plan; two, earn no wages; three, have a
spouse who could own an IRA; four, have a spouse who is willing to
invest in an IRA; and five, have a spouse who is willing to reduce
the maximum contribution to his or her IRA from a maximum of
$1,500 to $875.

Quite frankly, there are relatively few homemakers who meet
these rather rigorous tests. The tendency for many of those who do
not meet the test is to take a who cares attitude since the family
can only increase its total savings for retirement by $250, even if it
meets all five tests.

Simply put, H.R. 1542 and S. 94 would extend the eligibility for
setting up IRA's and would increase the yearly amount those par-
ticipating in spousal plans would be allowed to contribute and
claim as adjustments to income.

H.R. 1542 and S. 94 would permit a homemaker to participate in
an IRA regardless of whether the family's prime wage earner was
eligible to set up an IRA or was an active participant in another
type of retirement plan.

The homemaker wotild be permitted tp count their spouse's
income for determining allowable contributions and would be al-
lowed to contribute a sum equal to 15 percent of that income or
$1,500, whichever is less.

Let me advance a number of arguments in favor of expanding
the spousal IRA provisions by approving H.R. 1542 and S. 94. First,
I do not believe a homemaker's eligibility for an IRA should hinge
on the eligibility of the homemaker's spouse to invest in an IRA.

If it was unfair for homemaker spouses of employees who are
eligible to establish IRA's not to have tax-deferred retirement sav-
ings, I suggest it is equally unfair in the case of homemaker
spouses of employees covered by other types of retirement plans.
H.R. 1542 and S. 94 would permit the homemaker spouse to set up
an IRA no matter what type of retirement plan the working spouse
has and would thereby extend the logic underlying the creation of
the spousal IRA.

Second, I see no reason why the law should distinguish between
a homemaker earning wages and the homemaker who does not.

47-321 0 - 79 - 8
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Both have the same retirement needs and they should be given an
equal opportunity to provide for their future security.

As it now stands, the spousal IRA statute discourages homemak-
ers from taking part-time, wage-earning jobs. If a homemaker who
would otherwise be able to invest in an IRA decides to take a job as
a school crossing guard or a weekend cashier or substitute school
teacher, she or he will lose eligibility for a spousal IRA under the
present law. While some of these homemakers might then be tech-
nically eligible on their own to invest in an IRA, a small sum of
outside income would not warrant this course of action.

Homemakers should not be forced to accept a second-class retire-
ment or no retirement at all because they choose to earn a small
sum of money outside the home.

Third, H.R. 1542 and S. 94 eliminates the necessity of reducing
the total contributions of the working spouse to an IRA in order to
provide an IRA for the homemaker. Under present law, a working
spouse who established a regular IRA is entitled to contribute up to
$1,500 annually. When the working spouse sets up a spousal IRA,
the maximum annual contribution for each spuse is limited to
$875 for a total of $1,750. In other words, a family can only in-
crease its total savings for retirement by $250 a year.

Why must a family's prime wage earner sacrifice retirement
rights in order that the family's homemaker might have an IRA?
Why not give homemakers equal status as citizens and allow them
to save the same amount of money in an IRA as all other employed
people.? H.R. 1542 and S. 94 would rmit a maximum annual
contribution of $1,500 by the homemaker and the working spouse
for a total of $3,000.

Passage of these bills would, of course, mean a deferment of
taxes and a direct shortfall in revenues to the Federal Govern-
ment. However, by increasing the aggregate level of savings we
can expect spillover benefits and indirect revenue gains which may
far outweigh the initial revenue loss. For example, greater savings
will make moneys available for capital investment, for the creation
of jobs, and for the economic expansion this nation requires. In-
creased economic activity will mean increased revenues to the
Federal Government and reduced expenditures for unemployment,
welfare, and income maintenance programs.

In addition, by investing in an IRA, homemakers will be shifting
the cost of their retirement years from the Government to them-
selves. Homemakers over the age of 65 will soon compose one-sixth
of our adult population. If homemakers are not given sufficient
incentives to save for their retirement, these costs will have to be
borne by the Government. The demand for services will not lessen.
The only issue in doubt is whether the homemaker or the Govern-
ment will pay the costs of income maintenance, health care,
institutionalization, and other retirement needs. If homemakers
pay for at least a portion of these services through their IRA
investments, the long-term savings to the Government should more
than offset the revenue loss from the tax deduction and deferral
features of an IRA.

Homemaker investment in IRA's will also benefit the poor. In
the future, there will be a relatively fixed amount of money which
Government can spend on retirement programs. Thus, a shift of



111

homemakers from dependence on Government to self-reliance for
retirement income will mean that fewer people will be dividing up
the Government retirement pie. In the long run, this should mean
a higher level of benefits and service for those who are unable to
save for their retirement.

There are also intangible social benefits which must be weighed.
How much is it worth to point people in the direction of greater
self-reliance and less dependence on Government? How much is it
worth to know homemakers will no longer be forced to find a job to
acquire pension rights? And now much is it worth to finally recog-
nize in the law that the homemaker's work does have economic
value? These questions should be answered.

For millions of homemakers, this bill presents the first opportu-
nity to prepare for retirement. For others, it is a way to improve
their retirement savings. At the very least, the passage of this bill
will insure that homemakers are treated fairly and given a chance
to help themselves.

The time to act is now.
I applaud your efforts and I wish you well.
Senator BENTSEN. Thank you very much for a very succinct and

a very excellent statement, Congressman. I think what we are
doing in the present law is putting a penalty on marriage, are we
not?

Representative TRIBLE. Exactly, Senator. America's homemakers
are making a valuable social and economic contribution to our
society. Unfortunately, because they have chosen to make their
contributions in the home instead of the business world, they are
not given equal treatment under the law in preparing for their
retirement years. I think it is unfair to penalize homemakers in
this manner and, if my bill was enacted, this marriage penalty
would be stricken from the tax code. You have the situation of a
married couple where the wife does not develop the skills of an
outside job. She helps rear a family, take care of a home. For one
reason or another, they divorce at 45 or 50 years of age, and that
pension goes with him. He has been employed and has accrued the
rights to it, and she has the problem of entering the work force,
often penalized because, at that age, funding the pension benefits
becomes a little more onerous and burdensome for the employer.
So she is put in a very difficult position.

What we are really trying to do and what you are trying to do is
to establish a remedy for this problem.

Certainly, it is a question of equity and fairness. We are only
proposing to treat homemakers as we are other self-employed
Americans to give them an opportunity to prepare and plan and
provide for the future.

Senator BENTSEN. Senator Dole?
Senator DoLE. I have no questions. I want to commend Congress-

man Trible and the Chairman for their strong leadership in this
area. The proposal makes a great deal of sense to this Senator.
Apparently from your statement, there is interest on the House
side. There are 106 cosponsors to your bill?

Representative TRIBLE. In this Congress and 150 in the last.
Senator DoLE. I assume with that much support, Treasury prob-

ably will endorse the bill this morning. In any event, even though
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they be slow in reaching that conclusion, your efforts have been
outstanding.

Representative TRIBLE. Thank you, Senator.
Thank you, Senator Bentsen. I appreciate the opportunity to be

with you.
Senator BENTSEN. We have a number of sponsors on the Senate

side, but there is still time to sign up and there is still room on the
bill.

Senator DoLE. I might do that. It sounds like a good idea.
Representative Trible. I urge your colleagues to join in our en-

deavor.
Senator BENTSEN. Thank you very much.
Mr. Secretary, we are very pleased to have you this morning.

Secretary Daniel Halperin.
Mr. HALPERIN. Thank you.

STATEMENT OF DANIEL I. HALPERIN, DEPUTY ASSISTANT
SECRETARY OF THE TREASURY

Mr. HALPERIN. Thank you, Mr. Chairman. With me is Mike
Melton of the Office of Tax Legislative Counsel. I have a statement
that comments on the several bills that are the subject of this
hearing which I would like to introduce for the record.

Senator BENTSEN. We would accept those.
Mr. HALPERIN. I will concentrate here today on the the issue of

deductible contributions by active participants to qualified plans.
First, let me say a word about some of the reasons why these

proposals have been introduced. As with many other proposals for
tax relief, part of the pressure for these bills comes from those who
perceive others already having the relief that they seek.

In 1974, Congress in ERISA adopted IRA legislation which for
the first time opened up pension savings to those who were not
participating in employer-sponsored plans. It was felt at that time
that it was not necessary to extend IRA's to those participating in
employer plans, because these people already had protection for
retirement. However, when one looks at the ability to make a
$1,500 contribution to an IRA-which, or course, is fully vested and
therefore available to an employee for retirement-and compares it
to the situation of some of the people who are participating in
qualified plans, the equity is not there since many of these people
do not have an annual $1,500 contribution made on their behalf.
Also, many are not vested, and will never vest because of the fact
that they change jobs frequently.

So we have come full circle, in a sense, in that now those who
are participating in qualified plans say that they do not have the
same treatment, the same benefits, as those who are not. In fact, in
some circumstances it is better not to be a participant in a quali-
fied plan because that gives you the opportunity to go to an IRA. I
think this is ultimately a threat to the private pension system. If
wehave a large number of employees who are, in effect, saying to
their employers, do not establish plans, or let me out of other plans
that you have, I would rather have an IRA, that is a threat to the
system. We think the long-term security of employees would be
much better served by the establishment of employer plans.
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Therefore, we agree with the efforts that are being made by a
number of these bills to open up deductible contributions to people
who are participating in qualified plans. Perhaps the most equita-
ble way of doing that is to make up the difference: That is, allow
IRA contributions to the extent of the difference between $1,500
and the employer contribution, and somehow take care of the fact
that many employer contributions are not vested.

We think that as equitable as it might be, this appproach is too
complex. The IRA provisions are complicated enough and we
would, undoubtedly, get into a great deal of trouble if we moved in
that direction. Therefore, in order to solve the problem you have to
allow IRA contributions in full or in part to participants in quali-
fied plans. Certainly the simplest solution is the one in the Chair-
man's bill, S. 557, which basically allows $1,500 IRA contributions,
whether or not an individual is participating in a qualified plan.

Unfortunately, we are unable to support the bill for two reasons.
First, it may start the IRA cycle all over again. If people can have
$1,500 contributions to an IRA even if they are in qualified plans,
people who are not in qualified plans may well say that they are
not getting the same treatment and will push for an increase in
the IRA limit above $1,500.

Second, and more importantly, we are troubled by the potential
utilization of the deductible contribution benefit. I have attached at
the end of my prepared statement a table indicating the utilization
of IRA's by those who-are potentially eligible to do so. It shows that
for those with over $50,000 of income, we estimate that over half
who are able to utilize IRA's do so, while if you get down to people
below $20,000, you have an overall utilization level of less than 5
percent.

We think that the same thing is likely to happen if you open
IRAs to participants in qualified plans and, of course, relatively
more of those are in higher income levels than nonparticipants.

This illustrates the problem. If you use the tax system as an
incentive, it works most effectively at high income levels where of
course people not only have the money to respond to the incentive
but they also have the most to save in terms of taxes if they do so.

The difficulty of using the tax system as an incentive for retire-
ment is mitigated by the nondiscrimination requirement. With the
nondiscrimination requirement, high-income individuals who are
motivated by tax incentives to think about retirement plans, must
in order to get the benefits for themselves provide protection for
those at low or moderate income levels who may not, on their own,
act to save for retirement.

Therefore we believe quite strongly that if you are going to allow
deductions for contributions to a plan or IRA for those already
participating in qualified plans, we need to insist on widespread
participation. As Senator Dole pointed out in his opening state-
ment, his bill, S. 75, as well as S. 209 which was introduced by
Senators Williams and Javits, take this general approach, and we
have been working with the staff and other interested parties to
see if there is a specific provision that we can all agree on. We very
much appreciate Senator Dole's willingness to work with us to try
to obtain a mutually satisfactory solution.
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Treasury has agreed that it is important to try to increase retire-
ment security in this direction, but we still have some difficulties
with the bills as they now stand, and I think that to the extent
that there have been changes from the provisions adopted by the
Senate in the 1978 act, they are moving slightly in what we, at
least, would view as the wrong direction.

Let me outline briefly some of our difficulties. First, certainly
there is a question of whether we are able to spend the revenue at
this point on these bills. There is close to $1 billion in the next
fiscal year involved in S. 75. We estimate that more than three-
quarters of this is involved with tax deductions for present contri-
butions which are being made on a nondeductible basis to qualified
pension plans. So we are spending a great deal of money, three-
quarters of a billion dollars, without getting any increase in retire-
ment savings and we are spending, overall, close to $1 billion, and
that is certainly a serious consideration in view of the other de-
mands on limited revenue resources.

Second, as Senator Dole pointed out in his opening statement, his
bill (S. 75) would allow approximately 95 percent of the work force
to take deductions for contributions to an IRA or to a qualified
plan without regard to any test of nondiscrimination. Those who
presently earn less than $32,000 per year would have this opportu-
nity under S. 75.

We are troubled by this level, because we believe it does not
leave enough leverage. There are not enough people left who have
to depend upon the nondiscrimination test in order to get their
own contributions deductible, to give assurance that there will be,
in effect, enough widespread coverage on the lower income levels.
If people are left to their own devices, if we end up in a system
where the high-paid say, well, we will opt out of this sytem, we will
end up with primarily people under $32,000 making contributions
without regard to a nondiscrimination test. I think again the table
I referred to earlier would indicate that we are going to get a wide
disparity in use and most of the people who will take advantage of
the benefits will be earning around the $30,000 level.

It is a little difficult to talk about great tax abuse when the
benefit is at that income level, but I do wish to point out that first,
only about 4 or 5 percent of wage earners actually make more than
$30,000 a year and second, one has to decide whether every kind of
tax cut which is focused primarily on the group between $25,000
and $30,000 would be acceptable. I do not think that is true, and
one has to focus on whether this one, in particular, is an exception.

Also there is a question as to the proper test for discrimination.
On pages 6 and 7 of my statement, I indicate some of the difficul-
ties we have with the test for discrimination that is presently in S.
75. Let me just discuss one of them briefly.

The question is, what is the compensation to be taken into ac-
count in determining whether there has been an equal level of
contributions by employees at low and high income levels? What is
the compensation that one looks to?

The bill allows a deduction of $1,000 by anybody who is earning
$10,000 and above. Therefore, it appears to be focusing primarily
on income replacement of the first $10,000 or thereabouts of earned
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income, and it is not trying to give people a means of replacing
income up to $100,000 or more.

It does not really achieve the purpose of antidiscrimination and
income replacement if one could have the following situation. If
someone earning $100,000 a year contributes $1,000-the maximum
amount-to this arrangement, this is treated as a contribution of 1
percent of pay. It would be allowed, provided that employees at
low-income levels also contributed at 1 percent of pay. That would
mean for someone earning $10,000 per year, the contribution would
only be $100. That would not seem to us to get at the problem.

If one is trying through a limit on contributions or benefits to
focus tax relief in order to assure income replacement on the
earning levels up to a certain point, then in order to fulfill that
purpose, one should only look at compensation up to that point.

When we first put dollar limits in pension plans with H.R. 10 in
1962, we did not limit the compensation which could be taken into
account. We had a $2,500 maximum contribution. I think Congress
looked at that as a 10 percent contribution on the first $25,000 of
salary. But we found that people earning $100,000 per year, for
example, were able treat that as a contribution of 2.5 percent of
their pay and contribute only 2.5 percent for other personnel in
their office. This did not fulfill the intent of the legislation.

This problem was corrected in ERISA in 1974 where a $100,000
limit on salary was imposed on H.R. 10 plans, which is still two
times the salary required in order to make the maximum contribu-
tion. We think there needs to be further improvement in this area,
and that this kind of salary limit ought to be imposed on qualified
plans generally.

So, the main point that I am making here is that in order to test
for discrimination, we feel we ought to look at contributions as a
percentage of the first $10,000 of earnings and not as a percentage
of total earnings.

Our other primary concern with the bill-S. 75-is the potential
impact it has on the existence of contributory plans.

A problem apparently has occurred with respect to contributory
plans. As I indicated earlier, there are a number of people who
would prefer to have an IRA instead of being a participant in the
employer's pension, plan. If the employer's plan is noncontributory,
many times the employee does not have this option. The employee
is automatically participating, just by being on the job and fulfill-
ing the eligibility conditions.

However, in a contributory plan, it is possible for an employee to
opt out merely by refusing to make contributions and this, appar-
ently, has been happening in increasing numbers. Some people
have become concerned that their plan may no longer qualify
under the code because too many low-income employees have
chosen not to participate.

There have been some assertions that if this happens, the spon-
sor will discontinue the plan. Perhaps an alternative course of
action would be to shift to a noncontributory arrangement.

In any event, it is hoped that through this bill-S. 75-,since
employees will be able to deduct contributions to the employer's
contributory plan, they will be motivated to do so rather than seek
out the IRA alternative.
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We have a problem with any proposal that would encourage
continuation or proliferation of of contributory plans which we
believe-for the reasons that we have set out on pages 9 and 10 of
the statement-are inconsistent with some of the goals of ERISA.
Also, we have difficulty with spending three-quarters of a billion
dollars for encouraging contributions to these plans.

One argument that people make in favor of contributory plans is
that the employer is unable to afford an adequate pension benefit
of his own. Therefore, if the plan has to be noncontributory, these
plans will not be established.

Of course, if we look at *hat really happens, not just at the
surface, employees who actually contribute to these plans are
taking a pay cut in terms of take-home pay or forgoing a salary
increase in order to put some money into the retirement plan. It
seems possible that with a little education these employees can be
convinced that the same thing is happening if the plan is not
contributory and the employer, in effect, does not give a raise, or
gives a smaller raise, in order to be able to finance the pension
benefit. Or, at least if it is impossible for the employer to establish
an adequate benefit with its own contributions, why can it not say
to those who refuse to contribute, "We will give you at least the
inadequate benefit we are willing to pay for but if you want ade-
quate retirement security you are going to have to be willing to put
some of the money in on your own.

We have some difficulty with the real need for contributory
arrangements. We are also troubled, as I said, by a number of
areas where contributory plans seem to undercut protection of-
fered by ERISA. We have set them out on pages 9 and 10 of my
statement-let me just mention one.

As you would realize, if a plan provides, for example, 1 percent of
pay for each year of service, then for an employee at age 30, one
has to make a much smaller contribution to provide that benefit
than would have to be made for an employee at age 60 because
there is 30 years-instead of 5-on which to earn interest on the
employer's contribution. So in that kind of plan, the employer's
contribution increases as the employee gets older, assuming salary
stays at the same level.

If you have a contributory plan which requires all employees to
contribute a certain percentage of their salary, say 2 percent of
their salary, and if that is staying level, it is obvious that the
employer's contribution is increasing even more as the employee is
getting older.

We find in a number of contributory plans that, in effect, the
employer provides no benefit to the younger employees because the
employee's contribution is adequate by itself to provide for the
benefit that is being earned by the younger employee. That seems
to us to undercut the intent of ERISA where the employer benefits
should be earned ratably over a working career.

There are as I said, other problems with contributory plans. We
think that if Congress is going to make contributory plans more
viable by allowing a tax deduction for the contributions that are
made by the employee to them, then we ought to be sure that
contributory plans are doing a better job of providing for employees
at all income levels and in providing for employees to earn benefits



117

under the plan even where they terminate service before retire-
ment.

Mr. Chairman, as I said, we are aware of the problem of retire-
ment security. We are trying our best to work out an acceptable
solution which will enable those who are now inadequately pro-
vided for in employer plans to be able make deductible contribu-
tions to an IRA or the plan. We will continue to work with inter-
ested parties, but we feel that the discrimination test in the pres-
ent bill-S. 75-is inadequate to assure widespread coverage of low
and moderate income employees. We are also troubled by any
additional incentive to contributory plans without assuring that
those plans are more nondiscriminatory in nature.

That concludes my remarks. I will be pleased to answer any
questions you might have.

Senator BENTSEN. Mr. Secretary, it just seems like the trend is
more and more toward trying to have uniformity and not giving
people the individual decision as to how much they want to save
for retirement and to factor in the considerations that will be
facing them at the time of retirement.

In effect, you are putting down contributory plans. It sounds to
me like you are doing that. I think that is a mistake.

I really believe that we ought to be encouraging the individual to
do some of these things. We have had a tax system for a long time
in this country that encourages consumption. That worked pretty
good for awhile, but I think it is time that we redirect some of that
and emphasize the supply side of the economy. That means that we
have to encourage savings to be able to get the capital formation
that we need in this country.

We are seeing that happen in other countries now. The Japanese
have been very effective. They have done it to the point-they have
overdone it, really. When you get up to a 25 percent savings factor,
that is really more than necessary, more than adequate.

But the French are doing it; the Germans are doing it. I think it
is time that we do some of these things, and that means some very
substantive changes in some of our economic thinking in this coun-
try.

So to the contrary, I think that we ought to have those incen-
tives carried out there to encourage people to do it. But you have
stayed away from trying to take care of the working mother and
the spouse. Do you want to tell me about that?

Mr. HALPERIN. Well, as we said in the written statement, we
have some problems with that bill. I think again--

Senator BENTSiN. I think you are going to have a lot of problems
with it if you do not go ahead and endorse it.

Mr. HALPERIN. Well, we tend to be stubborn, I suppose, even in
light of--

Senator BENTSEN. I hope we prevail on this one, frankly.
Mr. HALPERIN. Let me go back a step. I think that what you said

prior to this question is correct in effect, we are tending to look at
the deductions for private pension systems in a way in which it can
be consistent with an income tax approach and we are saying, in
effect, that the tax benefit does tend to impact most on high-
income people. This interferes with a progressive income tax and in
order to bring it back to consistency, we must justify the system as
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a means of providing retirement security for those who are not
likely to save on their own.

The system does, in effect, presumably operates to get people to
save who would not do so if left to a voluntary choice. That may be
inconsistent with the philosophy of many who believe that if people
want to save for retirement, they ought to do so, and if people
would rather live high now and worry about the future next year,
that is their own individual decision.

If that is the approach that one wants to take, I think in fact--
Senator BENTSEN. I do not want it all on one side. I want a

mixture. That is what we are trying to work toward.
Mr. HALPERIN. On the question of a consumption tax-I agree

that we certainly have been moving in that direction for a number
of years, and these bills would move us further in that direction.
There a number of people who believe that this is the correct kind
of system one ought to have, that a consumption tax is a better
system than an income tax system.

There have, however, been conflicts on the question of whether a
consumption tax will actually have a substantial impact on sav-
ings. Most economists, at least up until recently, have believed that
the increase in savings that one would get under a consumption
tax would not be significant enough to warrant that kind of switch.
Perhaps that is wrong; there has been some recent evidence on the
other side.

I think also, however--
Senator BENTSEN. Let me say on that that the French Economics

Minister said that they had a tremendous result from an incentive
in the tax system to encourage savings by investment in savings
accounts andequities, and they provided, as I recall-he said if you
invest $1,000 a year for 4 years, they had to keep that money in
there for a substantial period of time or they lost all the tax
benefits. The Frenchmen really like to save taxes and he said they
really went for it, and he said they had a substantial increase of
capital formation in France as a result of it.

Mr. HALPERIN. Well, we will certainly continue to look at that,
and we will continue to examine the question of the impact on the
economy which will occur from more incentives toward invest-
ment-in effect, what will happen by moving the income tax closer
to a consumption tax system.

On the spousal question-S. 94-I think we have several difficul-
ties with it. First, of course, is what it does-it impacts on the tax
burden of one-worker families as compared to the tax burden of
two-worker families. There are many people who believe that the
system is essentially biased in the other direction, that the two-
worker family pays too high a tax today, and spending a substan-
tial amount of money to lower the burden on one-worker families
may be inconsistent with the feeling that the disparity is in the
other direction.

Second, we think that given the figures on the utilization of
IRA's, the most likely participants in this program will be those
nonworking spouses where the family income is in excess of
$50,000. Those people will certainly utilize it. These are the people
who have utilized IRA's. Our estimates indicate that over 60 per-
cent of the benefit of S. 94. would go to families with adjusted gross
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incomes of in excess of $30,000. Most low-income people have not
participated in IRA's when they had an opportunity to do so-we
estimate that 95 percent of those are eligible for IRA's who have
incomes under $20,000 a year do not do so. There is no reason to
believe that you would get a different utilization factor with a
spousal arrangement.

Senator BENTSEN. Would you give us the figures as to how many
IRA's have been formed each year since ERISA was passed? I thinK
that would be helpful to us.

Mr. HALPERIN. We believe-our figures show approximately 2.5
million IRA's have been established this point.

Senator BENTSEN. Would you break it down by years so that we
can get a feel for any trends for the record? Would appreciate
that.

[The information to be furnished follows:]
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DEPARTMENT-OF THE TREASURY

WASHINGTON, D.C. 20220

DEPUTY ASSISTANT SECRETARY

April 26, 1979

Dear Mr. Chairman:

Thank you again for the opportunity to appear before
your Subcommittee at its April 3, 1979, hearings concerning
certain employee retirement security matters.

You have requested information in two areas. First,
you asked for figures on the number of IRAs formed since
ERISA was passed. According to records available to us, the
total number of IRAs reporting in 1975 was 1,278,314; this
increased to 1,948,418 in 1976 and to 2,534,448 in 1977.
These figures are based on the filings of IRS Form 5329 for
1975 through 1977.

Second, you requested information regarding the prepara-
tion of regulations to implement the new Simplified Employee
Pension provisions added to the Internal Revenue Code by the
Revenue Act of 1978. The Internal Revenue Service estimates
that, taking into account the significant backlog of other
regulations which must be completed, a notice of proposed
rulemaking should be published early next year. Ie will,'of
course, work closely with the Internal Revenue Service in
preparing the regulations and we will endeavor to publish
the notice as soon as possible. In addition, as I mentioned
on April 3, if individuals who are interested in Simplified
Employee Pensions have specific questions or problems, we
will attempt to answer these questions if the individuals
will focus on particular issues in letters addressed to me.

I will be forwarding to you in the near future a
discussion of Treasury's technical comments on S. 75 and
the other bills which were the subject of the April 3, 1979,
hearing. We will also be glad to answer any specific
questions regarding the bills or our position on them which
you or other members of the Subcommittee may have.

Sinnerely yo rs,

Daniel I. Halperi
Deputy Assistant Secretary

(Tax Legislation)

The Honorable
Lloyd Bentsen
Chairman, Subcommittee on

Private Pension Plans and
Employee Fringe Benefits

Committee on Finance
United States Senate
Washington, D.C. 20510

cc: Senator Robert Dole
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Senator BzwmzN. We keep running into the question of complex-
ity on ERISA. Do you not think the discrimination test with deduc-
tion limits that Treasury proposed regarding these various bills
will end up passing the same complexity into IRA's?

Mr. HALPEsN. Well, there is no question that it is simpler with-
out it. However, to the extent that we are operating through the
employer, it will not be too difficult. I think we have been able to
operate a qualified pension plan without an overwhelming number
of questions as to eligibility. I think that what we are really talk-
ing about here is when an employee can deduct, or exclude from
income, an amount of money that the employee has the choice to
take in cash. I think if that kind of information can be determined
at the employer level and imparted to the employee, we would
have much less difficulty than we have with IRA's

I think the main reason why we run into trouble with IRA's is
that people who are relatively unsophisticated and are not accus-
tomed to making complex tax determinations on their own are out
establishing their own IRA's. That is where we run into trouble.

I think it is much less likely that we will have trouble when
employers are involved.

Senator Bsw iEN. You know of my continued interest in trying
to simplify ERISA and one of the priorities of this administration
is to reduce unnecessary regulations. I was pleased that working
with you last year for an expanded IRA, a simplified pension plan,
that we adopted section 152 of the 1978 Revenue Act and that it
had strong Treasury support, a lot of input, and I appreciated that
help. But I received numerous inquiries about the status of the
regulations implementing the expanded IRA. I would appreciate it
if you would check with your counterparts in the IRS to see wheth-
er implementation of this pension simplification procedure can be
expedited so that the public can understand where they are going
on this thing.

Could you please report back in your written comments?
Mr. HALuRN. Fine, Mr. Chairman.,
Let me make one suggestion. If people are interested in simpli-

fied plans and have particular problems that they feel need an immedi-
ate answer, we *M do our best to expd.lite thie regulations. But if it
is possible to answer some specific questions on an immediate basis,
we would certainly be willing to try to do that, if they could focus
on these issues for us, or send me directly the particular issues that
are troubling them. I will check and supply for the record our
target on getting out the proposed regulations in this area.

Senator BmwrsmN. Mr. Secretary, we are appreciative of your
comments this morning.

Thank you very much.
Mr. HA.LPERN. Thank you.
[The prepared statement of Mr. Halperin follows:]

ISee p.122.
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STATEMENT OF
DANIEL I. HALPERIN

DEPUTY ASSISTANT SECRETARY OF
THE TREASURY (TAX LEGISLATION)

Mr. Chairman and Members of the Subcommittee:

I am pleased to have the opportunity to appear before
you today to present the Treasury Department's views regard-
ing additional tax incentives for savings by individuals as
well as certain other retirement plan issues. It is our
understanding that the Subcommittee is interested in the
Department's reaction to four areas: tax deductions for
employee contributions to qualified plans or for contribu-
tions to IRIs by those participating in such plans, deductible
IRA contributions by spouses, revisions to the income tax
treatment of lump sum distributions from plans and tax
credits for small omployers who establish qualified plans.

DEDUCTIBLE CONTRIBUTIONS BY ACTIVE PARTICIPANTS

S. 75, introduced by Senators Dole and Nelson, Section
203 of S. 209, introduced by Senators Williams and Javits,
and S. 557, introduced by Senator Bentsen, would allow a
deduction for employee contributions by active participants
in employer-sponsored plans. Both S. 75 and S. 209 allow
deductible contributions to be made by any participant earn-
ing below a specific level, with contributions by those
earning above the safe harbor amount deductible only if the
plan is nondiscriminatory.

B-1504
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S. 557 would allow deductible contributions by any
participant without regard to satisfaction of a nondiscrimina-
tion test.

We would first like to examine the basic objectives of
these bills and to discuss-certain general tax policy issues
involved in achieving these objectives.

Present law allows employees who are not active parti-
cipants in qualified plans to deduct up to7T,500 annually
for contributions to an Individual Retirement Account (IRA).
Denial of a deduction for IRA contributions by an employee
who is an active participant in a qualified plan is based on
the assumption that such employees do not need an IRA to
provide for retirement. This assumption may not be in
accord with the facts.

Some participants in an employer-sponsored plan will
receive little or no benefit from the plan at retirement.
These participants are in plans which provide minimal
benefits either to all participants or to those in lower
wage brackets; they are also in plans which provide deferred
vesting which does not generate benefits for them because of
frequent job changes. These employees will tend to oppose
the establishment of qualified plans or will seek to opt out
of such plans in favor of individual IRAs. We believe this
interferes with the long-run goal of retirement security for
all workers which can be better achieved through employer-
sponsored plans. Thus, we are sympathetic to one of the
objectives of these bills -- to reduce the attractiveness of
IRAs to those who have an option to participate in an employer
plan.

We agree that any narrowly targeted solution to this
dilemma will be either intolerably complex or inequitable.
For example, the small benefit problem could be alleviated
by allowing participants to "make up" the difference between
the employer contribution on their behalf and the maximum
deductible IRA contribution they could make. The difficulty
here is that any attempt to determine the amount an employer
contributes on behalf of an employee under many types of
defined benefit plans either will be extremely complex or
will involve rough approximations which may not be equitable.
While it is less burdensome to determine the amounts allocated
to a participant under a defined contribution plan, limiting
the availability of "make up" IRAs only to participants in
defined contribution plans would be an unacceptable dis-
tinction on grounds of equity and would be a further prefer-
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ence for defined contribution plans which we believe to be
less able to provide adequately for retirement.

Further, any attempt to provide for deductible con-
tributions while a participant has no vested interest could
lead to pressure from long service employees for a slower
vesting schedule, which is obviously contrary to the goals
of ERISA.

Since it is not feasible to narrowly focus on those
participants who will eventually receive little or no benefit
from the qualified plan, we need to examine a more far-
reaching approach: encouragement and broadening of re-
tirement savings in general.

We support the objective of broadening retirement
savings, but we continue to insist that there must be
adequate assurance of nondiscriminatory coverage and benefits.
Nondiscrimination in the enjoyent of tax benefits associated
with savings for retreme essential.

Under an income tax, income is subject to tax when
earned, whether it is consumed immediately or put aside for
a rainier day. Tax incentives for retirement savings work
to defer tax until income is spent, presumably after retirement.
This departure from the goal of a progressive income tax
system can only be justified as a means of furthering nontax
social policy goals. In this case, we believe the goal is
the assurance that employees at all levels of compensation
will be provided with retirement protection, protection
which is particularly difficult to plan and save for at low
income levels. As evidence of this goal, favorable tax
treatment is generally allowed only if contributions or
benefits provided by employer contributions do not discriminate
in favor of officers, shareholders and highly compensated
employees.

Without this nondiscrminiation requirement the tax
system is ill-equipped to provide for those with low or
moderate income. The higher a taxpayer's income, the greater
the benefits of favorable tax treatment. Thus, the absence
of a requirement that low-income employees receive benefits
under a tax-favored program leads, quite logically, to
unequal utilization of the tax benefit. This result is
dramatically illustrated by the most recent figures avail-
able regarding the utilization of the current IRA deduction.
Treasury estimates that of employees able to utilize an IRA
in 1977, over 52 percent of those with adjusted gross income
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of $50,000 or more did so, while the average utilization
rate was was under five percent for those with $20,000 or
less of adjusted gross income. (Tables 1 and 2.)

In turning now to the specific proposals to be con-
sidered today, we will approach each bill on the assumption
that it will be acceptable only if low paid workcrs--those
who are most in need of retirement savings as well as least
able to plan and save for retirement--act-ially participate
in substantial numbers.

S. 557 - Deductions by Any Active Participant

As noted above, S. 557 allows an active participant to
make a deductible contribution to a qualified plan or to an
IRA. The deductible limit is the lesser of 15 percent of
compensation or $1,500, the same as the current limits on
contributions to IRAs. S. 557 would not apply to participants
in government plans or to employees of tax-exempt organiza-
tions who participate in salary reduction tax sheltered
annuity plans.

Although we acknowledge that S. 557 would probably
encourage some additional retirement savings, we believe it
does not pass the test set out above that it be designed to
assure or encourage savings by relatively loi -paid workers.

As noted above, utilization of tax benefits increases
at higher income levels since the benefit of a deduction is
greater as income increases. Since the tax benefit for high
paid employees is not predicated on substantial savings by
other employees, we believe the effect of S. 557 will be
much like that of the current IRA--utial4zation at
income levels above $50,000 will be more than 10 times

---higher--than utilization at levels of $20,000 or less. More-
over, there are proportionally more active participants than
nonparticipants among those at high income levels. Therefore,
we oppose S. 557.

S. 75 and Section 203 of S. 209: Deductions by All Active
Participants. Subject to an Antidiscrimination Test for High
Paid Employees

S. 75 and Section 203 of S. 209 would allow active
participants earning below a specified level to make deductible
contributions of up to $1,000 to their employer's plan or to
an IRA, while participants above the specified income level
will be allowed a deduction for contributions only if con-
tributions are also made, on a nondiscriminatory basis, by
employees earning lesser amounts.

47-321 0 - 79 - 9
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Under S. 75, the specified pay level is Step 1 of GS-
14, which is currently $32,442; under S. 209, the level is
Step 1 of GS-12, currently $23,087. In addition, each bill
allows into the safe harbor those earning above the specified
income level if their compensation is within the lower two-
thirds of all participants.

This approach raises the following issues:

(i) Assuming a nondiscrimination test is to be
applied to the allowance of deductions for high-income
individuals, does it make sense to waive the test for
those at lower income levels?

(ii) If so, how should the cut-off point be
determined?

(iii) What criteria should be utilized in developing
a staisfactory test of nondiscrimination?

Determining the Cut-off Point

As indicated above, a tax deduction for retirement
savings is much more likely to impact on those at high-
income levels who have both the ability to save and signi-
ficant tax savings from doing so. The lower income group
will be covered in qualified plans not necessarily in
response to the tax savings offered to them alone but
because it is essential to do so in order for the high-
income group to obtain their tax savings.

The non-discrimination test is thus aimed at the
behavior of high income employees and there may be no need
to apply it to the lower paid. Withholding tax benefits
from the top one-third, unless there is nondiscriminatory
coverage, may be sufficient incentive to assure the widespread
participation we seek. Setting the cut-off point based
upon income level can only be acceptable if this type of
incentive remains.

We estimate that over 96 percent of all employees in
the United States have salaries and wages of $32,000 or
less, and that over 94 percent have salaries and wages of
$23,000 or less.* Based on these statistics, we believe
the presently proposed safe harbors are too high. Since
most of the population would be able to take advantage of
the tax break without regard to participation by others
there will be little encouragement of savings by workers in

* These figures include government employees.
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the lowest paid group which is the goal of the favorable tax
treatment. Moreover, we are concerned with the effect on
tax equity if the safe harbor level is as high as $32,000.
Our experience with IRA utilization levels indicates that
the preponderance of-use will be among those at the top of
the eligible group. While people at that income level are
certainly not rich they are in the top 4 percent of all
earners and it is difficult to support what amounts to a tax
deduction for this group and not to those earning less.

Thus, we are not willing to support a safe harbor
unless it is targeted to a much smaller group; those
employees who are most in need of encouragement to save for
retirement. Our statistics show tho over 75 percent of
all workers (including government employees) would be covered
by a safe harbor of $15,000. We believe a safe harbor in
this general area would allow significant numbers of employees
to take advantage of favorable tax treatment for retirement
savings while maintaining the incentive for widespread
coverage and limiting the disproportionate utilization of
the tax benefit by higher paid employees.

With respect to those above this level, an antidts-
crminiation test is essential to permit them to deduct their
contributions. If such a test is believed to be difficult
to administer, we could limit the deductibility of contribu-
tions to only those earning at or below the safe harbor
level. However, if we assume that allowing deductible con-
tributions by higher paid-employees when an antidiscrimina-
tion test is met will have the effect of giving these
employees an incentive to encourage savings by low-paid
employees, then an antidiscrimination test should be included
in the bill in order to achieve a wider breadth of savings.

Testing for Discrimination

Under current law and administrative practice, an equal
dollar for dollar comparison is not necessary to satisfy the
antidiscrimination requirements of qualified pension plans.
For example, in defined-contribution plans, the rule is that
employer contributions which are allocated to participants'
accounts are acceptable if they are equivalent as a percent-
age of compensation. S. 75 and S. 209 test for discrimina-
tion by comparing the level of contributions for all highly
compensated employees as a group with the contribution level
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of all other employees. However, even within this approach,
S. 75 and S. 209 depart from the general standard of equality
and allow greater percentage contributions for highly
compensated employees than are made by the remaining individuals.
We recognize that some exceptions are allowed from the equal
percentage test of equality as, for example, under the
provisions allowing a defined contribution plan to be
"integrated" with the employer's Social Security contributions.
We also note that the antidiscrimination tests reflected in
-S. 75 and S. 209 are adopted from the test for cash or
deferred profit sharing plans added to the Code by the
Revenue Act of 1978. However, we do not believe it is
necessarily appropriate to incorporate these tests in the
area of deductible employee contributions to qualified
plans.

The tests adopted for cash or deferred profit-sharing
plans reflect in part the historical background of such
plans. Under Internal Revenue Service rulings, cash or
deferred plans were deemed acceptable if one-half of the
contributions to the plan come from the bottom two-thirds of
employees. This allowed the top one-third of employees to
contribute twice as much as the average contribution from
the bottom two-thirds. In order to revise these rules, it
was necessary to effect a compromise measurement of dis-
crimination, and this compromise is reflected in the 1978
Act provision.

Furthermore, we believe it is clearly inappropriate to
measure limited contributions made by an employee as a
percentage of his or her total compensation. Limiting
deductible employee contributions to the lesser of 10
percent of compensation or $1,000 reflects an intent to
focus on replacement of the first $10,000 of earnings. A
substantial limit on contributions without a limit on the
salary taken into account for the computation is inconsistent
with this purpose since it results in high-paid employees
making the maximum deductible contribution without generating
a significant contribution for low-paid employees. For
example, a $100 contribution for an individual earning
$10,000 would permit the maximum $1,000 contribution for an
individual earning $100,000.

If an antidiscrimination test based on compensation is
used, the appropriate measurement is one which limits the
compensation taken into account to the level which permits
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the maximum dollar amount of contributions. Therefore, in
S. 75 and S. 209, the deferral should be determined on the
basis of an employee's compensation up to $10,000.

Contributory Plans

Once the approprate safe harbor level and antidiscrimi-
nation test are determined, the most significant remaining
issue is the treatment of employee contributions to plans
under which employer contributions, or benefits derived from

'employer contributions, are geared to contributions by
employees. We refer to these plans as "contributory."

Under Section 203 of S. 209, deductibility of employee
contributions to contributory plans would be limited to
plans in effect on January 1, 1978; under S. 75, all con-
tributory plans, including those established after enactment,
would be acceptable vehicles for deductible employee
contributions.

We have a number of concerns relating to allowing
deductible contributions to contributory plans.

First, there will be a substantial revenue loss attributable
to contributory plan deductions without a corresponding
increase in savings. For example, of the $1.1 billion revenue
loss we estimate for S. 557 in the current calendar year,
the largest portion--about $850 million--will be for employee
contributions which are currently made on a nondeductible
basis.

We are also concerned that allowing deductions for
contributions to these plans will encourage their establish-
ment, and that this may lead to a potential loss of retire-
ment security for low paid workers. While we know of no
detailed study, it is reasonable to believe that the level
of participation in contributory plans among eligible
employees increases as income rises. We do not believe that
any of the arguments advanced in favor of contributory plans
are forceful enough to justify them if, in fact, they
deviate from the overall goal of retirement security.

In this connection, we would like to review four areas
of the Internal Revenue Code applicable to contributory
plans, which we believe should be considered.
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First, a contributory plan may take advantage of a
special safe harbor arithmetical test available for deter-
mining whether its coverage meets the minimum requirements
of the Code. This test allows a plan to meet the coverage
requirements if at least 70 percent of all employees who
have met the plan's minimum age and service requirements are
eligible to participate and 80 percent of the employees who
are eligible do participate. For example, if 100 employees
have met a plan's age and service requirements for eligibility,
then only 70 employees actually must be eligible to participate,
and only 80 percent of those employees--or 56 individuals--
need to participate to satisfy this test.

If a plan does not meet the arithmetical safe harbor
coverage tests, then it may still satisfy the minimum
participation requirements by satisfying what is referred to
as a fair cross section test. Under this test, the employer
may show that the plan covers employees in all compensation
ranges and that those in the middle and lower brackets are
covered in more than nominal numbers. We believe that a
plan which covers only the top 55 percent of employees would
not satisfy the fair cross section test; thus it seems
incongrous that a plan which covers only one more percent
may satisfy the arithmetical test.

Second, the Code requires that a plan must provide for
vesting in employer contributions at a rate or rates which
satisfy certain tests based on an employee's years of
service (or a combination of age and years of service.)
However, service with an employer during a period in which
an employee was eligible to make contributions to a contri-
butory planA but did not contribute may be excluded in
determining an employee's years of service for vesting
purposes. Thus, to the extent an employee is prevented by
outside economic pressures from participating in a plan, he
or she will lose not only the employer derived benefits
attributable to his or her contributions for that period but
also vesting credit for service with the employer which may
affect the employee's entitlement to employer benefits for
those periods he or she is able to contribute.

Third, the rules relating to the allocation of a
participant's accrued benefit between the portion derived
from employee contributions and the portion derived from
employer contributions in a contributory plan are often
extremely unfair to younger participants. The Code generally
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requires that an employee's accrued benefit must grow at an
equal or near equal rate for each year he or she is credited
with service under a plan. However, ratable accrual focuses
on the total accrued benefit of the participant under the
plan. In effect, allocation of employer- and employee-derived
benefits based on a participant's total benefit defeats the
equal accrual rate requirement since the employer derived
portion of a benefit may not be significant until a participant
nears retirement age. A younger employee may be entitled
merely to the return of his or her own contributions.

Fourth, a plan may provide that a participant who
withdraws his or her contributions from a contributory plan
will forfeit the employer benefit attributable to those
contributions. Although ERISA denies this forfeiture once a
participant has a 50 percent vested interest in employer
contributions, the forfeiture provision may still work a
substantial hardship on the withdrawing employee. -

These rules lead us to two conclusions. First, it
seems that contributory plans may be suspect as a means of
avoiding many of the participant protections provided by
ERISA. Second, since low-paid employees are most likely to
be subject to significant outside economic pressures which
will interfere with their ability to make contributions to a
plan, we believe these employees are most likely to be
adversely affected by the encouragement and continuation of
contributory plans. Accordingly, we would prefer to limit
the deductibility of employee contributions to those made on
a voluntary basis, that is, employee contributions which do
not generate employer contributions or benefits.

Mechanism for Employee Contributions

Finally, we would also like to comment on the issue of
how employee contributions should be handled. Under S. 75
and Section 203 of S. 209, an employee may contribute
either to an IRA or to his or her employer's qualified plan.
It is not clear whether it is intended that an employee's
contributions to an IRA may be taken into account in determining
whether the employer's plan satisfies the nondiscrimination
tests.

If an approach to the general issue of deductible
contributions is adopted which does not involve an anti-
discrimination test, we have no objection to allowing
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employees to contribute directly to IRAs without employer
involvement. However, if an antidiscrimination test is
adopted, then we believe that employee-established IRAs
should not be counted in determining whether the anti-
discrimination test is met, unless there is some way of
checking on the IRAs both by the employer and by the IRS.
If an acceptable mechanism can be established for certifying
and verifying *outside IRAs" we would have no objection to
.this approach.

DEDUCTIBLE IRA CONTRIBUTIONS BY SPOUSES

S. 94 is concerned with a different aspect of retirement
security than S. 75, Section 203 of S. 209 or S. 557. S. 94
is concerned with the security of a spouse who either does
not work outside the home or earns less than $10,000 per
year from such work. It would allow the spouse of an
employee to make deductible contributions to an IRA based
upon compensation equal to his or her spouse's compensation.

The bill would also repeal the current spousal IRA
provisions of the Internal Revenue Code which allow up to a
$1,750 deduction by an employee if equal contributions are
made on behalf of the employee and his or her nonemployee
spouse.

Treasury estimates the revenue loss of S. 94 WoUld
be $336 million for the current calendar year, rising to
over $1 billion by 1984.

Although we recognize the goal of extending tax favored
retirement savings to spouses, we believe the utilization of
these IRA deductions would be similar to the utilization
under current law which, as noted above, is over 52 percent
for employees with more than $50,000 of adjusted gross
income and less than 5 percent where adjusted qross income
is below $20,000. In addition, there are many who believe
that the two-worker family is overtaxed as compared to the
one-worker family or unmarrieds living together. Therefore,
we do not feel tax equity necessarily would be served by
allowing up to a $3,000 IRA deduction for married persons in
one-worker families outside the context of an overall solution
to the relative tax burden of married and single persons.
For these reasons, we oppose S. 94.
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RFVISIONIS TO LUMP SUM DISTRIBUTION RULES

Section 201 of S. 209 modifies the aggregation rules
contained in the Internal Revenue Code relating to the
special tax treatment given lump sum payments from qualified
plans. In general, the aggregation rules require that the
balance to the credit of an employee must be paid from all
deferred compensation plans required to be aggregated, or no
.lump sum treatment is possible. Generally, the present law
requires the aggregation of all pension type plans and the
separate aggregation of all profit sharing type plans. In
the case of multiemployer plans, the bill would divide the
various plan forms into defined benefit plans and defined
contribtuion plans. In all other cases, the bill retains
the present law, i.e., a division between pension types and
profit sharing types. The significant change under the
rules contained in the bill is that a defined contribution
money purchase pension plan will not have to be aggregated
with a defined benefit pension plan if they are both multi-
employer plans.

Treasury is not opposed to this change. However, we
believe that lump sum treatment should depend upon an
aggregation of qualified plans of all types. Thus, we would
favor the computation of tax, in the case of a lump sum
distribution from one class of plan, as if the value of
benefits hold in all other classes had already been distributed.
The effect of this would be to apply a higher rate of tax to
a lump sum distribution if a benefit is being held in another
type of plan for later distribution.

Section 202 of S. 209 addresses the question of the
status of an employee covered by a multiemployer plan who
terminates his service for one of the contributing employers.
The bill provides that when the employee has not worked (for
any employer) in service covered by the plan for six months
after severing his employment relationship with a participating
employer, he will be deemed to have separated from service,
and thus be eligible for a lump sum distribution.

Treasury supports the amendment.
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TAX CREDITS FOR ESTABLISHING PLANS

Section 204 of S. 209 provides a tax credit for "small
business employers," both corporations and unincorporated
businesses or partnerships, equal to a portion of the
deductible contributions they make to newly established
qualified retirement plans. The credit begins at 5 percent
of the deductible plan contribution, and ends at 1 percent
in the fifth year after the plan is established. No credit
is allowed for contributions of employer securities to the
plan, or apparently for cash contributions to the extent the
cash is used to acquire employer securities.

For purposes of qualifying for the credit, a "small
business employer" is an incorporated or unincorporated
business with a monthly average of fewer than 100 employees
in the year before the first credit year, and with earnings
and profits (or in the unincorporated case, net profits) not
greater than $50,000 in the year before the first credit
year. Although no credit is allowable under the bill for
any taxable year in which a qualified plan is terminated,
there is no limitation on the credit if a qualified plan is
terminated and a "new" plan is established in the next
taxable year.

As we have previously testified,* we share the desire
reflected in this provision of S. 209 to expand the coverage
of the private pension system. Based on currently available
statistics, we estimate that not much more than one-half of
the nation's labor force is now covered under the private
pension system, and we believe that employees working for
small employers tend to be among those who are least likely
to be covered. However, there is not to our knowledge
sufficient information regarding both the numbers of employees
who are not covered by plans and the reasons for their
exclusion from the private pension system to determine if an
additional tax incentive can be targeted so that it will
increase coverage without providing a windfall to employers
or an unreasonably large revenue cost.

We are currently working with the Internal Revenue
Service in an effort to analyze the group of taxpayers who
neither maintain an IRA or participate in a qualified plan.
We are, in addition, soliciting the information which may be
available at national accounting and consulting firms regarding

* February 6, 1979, before the Senate Human Resources Committee.
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coverage and exclusions from coverage as well as demographic
information concerning the American work force. We also
understand that the President's Coimmission on Pension Policy
and the Office of Planning Policy and Research in the
Department of Labor will be studying the coverage and
noncoverage of employees during 1979 and 1980.

Without clearer information as to the gap in coverage
of employees and the portions of the gap which could be
affected by new incentives, we cannot evaluate the appropriate-
ness of Section 204 of S. 209. We feel it is premature to
act now on such a proposal. With the information our studies
and those being conducted by other agencies and Congressional
staffs will provide, perhaps an efficient system of incentives
which is narrowly targeted to expand coverage under the
private pension system will be possible.

Mr. Chairman, that concludes my formal testimony. I
would be pleased to answer any questions the Subcommittee
may have.

0 0 o
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Table 1

Individual atireent Accounts. 1977:
Estimate of Utilization Rate by Income Class

Number of IstLeted 3 Estlmated
Adjusted returns number of : number of Estimate6

gross with taxpayers : taxpayers : number : tlilization
income : salaries with i eligible of 2 rate
class and salaries and to use I lAlI j •

Veae I/ wa les 2/ I As 3/
($000) (.................. Numbers io millions ................. . percent .)

0 5 5 20.1 20.7 17.6 0.0. 0.2.

5 - 10 16.5 19.0 13.3 0.18 1.4

10 - 15 13.0 17.3 10.5 0.35 3.3

15 - 20 10.7 16.3 7.4 0.40 5.6

20 - 50 15.8 24.9 6.2 1.35 21.6

SO and crjar 1.1 1.4 0.4 0.21 52.5

Total 77.2 99. 3. 2.55 756
Office of the Secretary of the Treasury March 27, 1979

Office of Tax Analysis

./ Unpublished date from 1977 tax returns.

I Includes 2 spouses when both have salaries and wages.

J/ Excludes persons covered by public or private retirement sytems.

Jl Allows for 2 liaLvidual retirement accounts en eae returns.
aseed on number of Forms 5329 filed. 8om of these accounts

received no deductible contributions during 1977.
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Table 2

Individual etitrment Accounts, 1976:
Estimate of Utilisatiou Rate by lorm.e Class

Idjustad : Puber of : E tIeated : Etimated :
russvt retut with number of tax-: umber of : 1EsIMAted : Utillz&-8 2eom I salaries s payers vith 8 taxpayers : number S tom
eSe z and : salaries and t eligible i of VAs Y : rate

wat vtses 1/ -vatt& 2/ :to use ETPA 3/

(so) (.............. guder In millions .................. ) (.. percent ,)

0-10 2L.2 17.1 ,04 0.21

5 - 10 17,3 20.6 13.5 .19 1.a

10 - S 13.4 19.1 U. .Jo 2.5

13 - 20 10.6 15.7 6.5 .34 5.2

20 - 50 12.9 1.6 6.1 .90 14.1

50 and over .9 . 0.4 .1

Total 73.4 9.4 55.4 I. 3.5

Office of the Secretary of the Treasury
Office of Tax Analysis February 16, 1978

i/ Unpubliabed data from 1976 tax returns.

2/ Includes 2 spouses when both have salaries and wses.

./ EZxcludes person* covered by public or private retirement systoms.

A/ Allovs for 2 individual retirement accounts on toe returns, aed on
- umber of Frm 5329 filed.
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Senator BENTSEN. Our next witness is Mr. Michael Klein, Price
Waterhouse & Co.

STATEMENT OF MICHAEL KLEIN, PRICE WATERHOUSE & CO.
Mr. KLEIN. Thank you, Mr. Chairman. It is a pleasure to be here

this morning. I have a written statement that I would like to
submit for the record.

Senator BENTSEN. We would be pleased to have it in its entirety.
Mr. KLEIN. My remarks will be concentrated on the question of

whether special antidiscrimination tests of the type that we see in
S. 75 and S. 209 are workable or if they are even necessary. I think,
before I go into that, it is important to understand that there are
really three very different arrangements whereby employees can
contribute to qualified plans and these special nondiscrimination
tests would impact these deferred arrangements in diverse ways.

The first arrangement is a mandatory contribution whereby the
plan requires that each employee contribute 3 to 4 percent of pay,
whatever it may be.

The second is the matching type of plan, the thrift or savings
plan whereby an employee can select from a range of contributions
from 1 percent to 6 percent of pay, for example, and the employer's
contribution to the plan will be geared to the amount the employee
contributes. So what the employee contributes directly affects what
the employer contributes.

Third, there is the purely voluntary contribution plan whereby
an employee is permitted, but not required, to contribute and
whether he contributes or not has no effect whatsoever on the
employer contribution. It is very common to find that in profit-
sharing plans where 10 percent of pay can be contributed.

Looking at the special nondiscrimination tests in S. 75 and S.
209, the basic difficulty, at least for the matching plans and the
voluntary plans, is that these are not retrospective tests and an
employer really cannot say with any precision, until that plan year
is over, whether an employee's contributions are deductible or not.

But, you see, what an employer wants to do is to say to an
employee at the beginning of the year: "Here are the rules as to
whether your contributions are tax deductible." Remember, these
contributions are often made through payroll withholding. It is an
important factor in an employee's decision to contribute or not,
whether his contributions are going to be tax deductible.

The difficulty is, in large measure, these limitations are retro-
spective. You do not know until the plan year is over.

Senator BENTSEN. You do not know because you do not have the
participation at the lower salaries?

Mr. KLEIN. The problem comes about with employees whose
compensation hovers around the safe harbors of a GS-12 or GS-14
pay level. Yes, it is true that for an employee who will clearly
make less than a GS-12 or GS-14 salary during the year, an
employer can say with reasonable confidence: "Your contributions,
if you make them, will be tax deductible up to $1,000 or 10 percentof pay."X fot of plans will have a group of employees whose compensa-

tion may or may not exceed the GS-12 or GS-14 pay level. You
really do not know at the beginning of the year; a lot of things can
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happen. You can have commissions, overtime, bonuses, pay raises
during the year.

Furthermore, the GS-12, GS-14 salary levels are a moving
target; they are likely to change during the plan year and the bills
fail to specify whether we are talking about a GS-12 orGS-14
salary at the beginning of the plan year, end of the plan year, or
some other date during the plan year.

So it is a very iffy thing for that group of employees. The employ-
er has to say if it turns out that you earned less than the GS-12 or
GS-14 pay level, your contributions are deductible. If you earn
more than that level, they may still be deductible if it turns out
that you are among the two-thirds lowest paid group.

We do not know that for sure until the end of the year. If it
turns out that you are in the one-third highest paid group your
contributions may still be tax deductible. We cannot tell that until
we have made all of these deferral percentage computations. There
is the difficulty.

Furthermore, it would be a mistake to think that an employee
who earns more than a GS-12 or GS-14 is almost surely going to
be into the one-third highest paid group. I think that is true as a
general proposition, but take an example of a professional medical
corporation that has five doctors and four nurses in the plan.
Under those circumstances, three of those doctors are going to be
in the one-third highest paid groups; two of them are going to be in
the two-thirds lowest paid group. Those two can contribute and
take their deductions without question. The other three will have
to meet the test, and there may be very narrow compensation
differences between all five of those doctors, and a wide range
between the doctors and the nurses. That is the sort of thing that
happens with tests of this type.

A further complicating factor is that the contribution, at an
employee's option, could go to an IRA rather to the qualified plan.
That could very well happen in the case of plans which permit
purely voluntary employee contributions, because an employee
may say I will rather have an IRA, or I will put my money into a
savings account rather than put it into your plan where it will go
into the stock market and I am afraid of the stock market.

You will find in purely voluntary contribution plans some em-
ployees contributing to IRA's rather than to the qualified plan and
it would seem from the bills that those contributions have to be
taken into account, the IRA contributions, in making all of these
nondiscrimination test computations.

How is the employer supposed to know what employees have
contributed to IRA's for this purpose?

Furthermore, in the case-you will find many cases of employers
who maintain only a noncontributory plan. Perhaps the employer
only has a noncontributory defined benefit pension plan. In that
case, contributions, by necessity, would have to go to IRA's.

It would seem from S. 75 and S. 209 that the higher compensated
employees would only be able to deduct those IRA contributions if
the nondiscrimination tests were met, which again requires the
employer to get involved in all of these mathematical computa-
tions.
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There is further difficult if a highly compensated employee
makes a contribution to an IRA and it turns out after the fact that
the nondiscrimination tests are not met. Then that employee would
have made an excess contribution to the IRA that he would have to
withdraw from the IRA within a limited period of time or suffer a
penalty.

And I suggest administering that sort of situation, where the
contribution can be made but you do not know until the end of the
year whether it is good or not, and if it is not good, it has to be
withdrawn, would be a very hard thing for IRS to administer.

Then there is the difficulty with the matter of plan year versus
the employee's taxable year. It seems clear from the bills that the
10 percent, $1,000 limits on the contributions would be based on
the employee's taxable year, but the deferral percentage computa-
tions, the nondiscrimination tests, are based on the plan year, and
plan years and taxable years differ very often.

The bills say nothing about how to associate a particular contri-
bution with either a particular taxable year or a particular plan
year. A contribution is made in January. Does that relate to the
employee's taxable year that just ended, and what plan year does it
relate to?

For example, the employer's plan year is a June 30 year. If we
assume the contribution when made is associated with the plan
year or taxable year in which made, then contributions July
through December would have to be deductible on the employee s
tax return for the taxable year then ended. He has to file his
return in April. The nondiscrimination computations cannot be
made until after June 30 when the plan year ends, so he has to
contribute before he can know whether it is deductible or not.

Mr. Chairman, those are simply some of-and there are others in
the written paper-some of the implementation problems that I
can see in trying to administer antidiscrimination tests of this
type.

Since I know I am running out of time, I would like to say one
thing about whether any special nondiscrimination tests are neces-
sary at all in this area.

Senator BENTSEN. Why do you not summarize?
Mr. KLEIN. I think what has to be focused on with regard to

nondiscrimination, is that there is a difference-a real difference-
between employee contributions and employer contributions, par-
ticularly when you are dealing with matching plans or voluntary
contribution plans. An employer contribution, we all understand,
cannot discriminate in favor of the highly paid-that is universally
accepted.

When we get to employee contributions, you are dealing with the
decisions of individuals regarding what to do with their own
money. To save, or not to save.

I question whether the ability of a highly-compensated employee
to deduct or not to deduct his contribution should be held hostage
to the mathematical average of a lot of savings decisions of the
lower paid employees in a particular plan. Executive X earning
$50,000 in Company A when all the tests are made can deduct his
contribution. Executive Y earning $50,000 in Company B when all
the tests are made there cannot deduct his contribution.
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I submit that that is simply not a sensible application of the
nondiscrimination rules.

Senator BEN"sEN. I think that is the heart of the argument there
and that is where the major policy decision rests.

Do you have any comments, Senator Dole?
Senator DoLE. I do not have any comments.
Senator BENTSEN. I have no further comments, Mr. Klein.
Mr. KLEin. Thank you, Mr. Chairman.
Senator BENTSEN. Thank you.
[The prepared statement of Mr. Klein follows:]
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STATEMENT OF MICHAEL F. KLEIN, JR.

My name is Michael F. Klein, Jr., and I am a partner in the

firm of Price Waterhouse & Co. I am pleased to have this oppor-

tunity to appear before you today to discuss the important matter

of providing tax deductions for employee contributions to quali-

fied plans.

My prepared remarks will be devoted to the question of whether

special nondiscrimination rules are either necessary or practical

in connection with according tax deductions to limited amounts of

employee contributions.

In discussing that question, I believe it is important to dis-

tinguish between the various types of contributory features which

are found in qualified plans today. Special nondiscrimination

rules such as those contained in S. 75 and S. 209 can impact the

different types of contributory features in significantly different

ways.

We are all familiar with the concepts of mandatory and volun-

tary employee contributions to tax-qualified plans. But those

terms "mandatory" and "voluntary" are not totally descriptive of

the full range of employee contribution options which are possible

under present law in structuring plans.
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There are really four differing employee contribution arrange-

ments, which I would label as: (1) mandatory contributions under

mandatory plans, (2) mandatory contributions under voluntary parti-

cipation plans, (3) matching plans, and (4) pure voluntary contri-

bution plans.

Mandatory contributions

under mandatory plans

These arrangements are infrequently encountered today, in my

experience. A good example would be a defined benefit pension

plan which required employee contributions, and every employee is

required to participate in the plan as a condition of employment.

Mandatory contributions

under voluntary plans

Mandatory contributions to defined benefit pension plans are

also an example of this type of arrangement, but the difference is

that no employee is required to join the plan as a condition of

employment. Another example would be a profit sharing plan which

requires an employee contribution as a prerequisite for participa-

tion, but employees are not required to participate in the plan.

Matching plan

These are the thrift or savings plans, under which participat-

ing employees can elect a contribution rate from a range stated in

the plan--from 1 percent to 6 percent of pay, for example--and the

employer's contribution to the plan is geared to the employee's
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contribution. The employer contribution might be the same amount

as that contributed by.the employee, or one-half the employee's

contribution, or some other matching formula. The key factor is

that the more an employee contributes to the plan, the more the em-

ployer will contribute on behalf of that employee.

Pure voluntary

contribution plans

These are plans under which an employee is permitted but not

required to contribute, and whether or not an employee makes any

contribution will have no effect on the amount of the employer

contribution on that employee's behalf. It is common for profit

sharing plans to permit employee contributions on this basis, up

to 10 percent of pay. To a lesser extent, some defined benefit

pension plans sometimes permit optional employee contributions,

with those contributions accumulating in a separate account for

each contributing employee.

Nondiscrimination - in general

S. 75, S. 209, and S. 557 all would permit tax deductible em-

ployee contributions to either qualified plans, or to IRAs even

though the employee is an active participant in a qualified plan.

S. 75 and S. 209 would limit the maximum deductible employee con-

tribution to the lesser of 10 percent of compensation or $1,000,

whereas S. 557 would adopt the present IRA limits of 15 percent

of compensation or $1,500, whichever is less.
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S. 557 would not impose any new nondiscrimination rules.

S. 75 and S. 209, however, would impose substantially identical

new rules designed to allow deductions to highly-compensated

employees, as defined, only if there are significant contribu-

tions by the lower-paid employee group. That is true regard-

less of whether the employee contributions are made to a

qualified plan or to an IRA.

Failure to satisfy these new nondiscrimination rules would

not disqualify the plan, nor would it preclude the lower-paid

employees from deducting their contributions.

These rules were lifted in the main from the nondiscrimina-

tion rules which appear in Section 401(k) of the Code, dealing

with cash or deferred plans, which were added by the Revenue Act

of 1978.

As in the case of Section 401(k), the new nondiscrimination

rules would require stratifying plan participants as between the

highest paid one-third and the lower paid two-thirds of the plan

population. However, both S. 75 and S. 209 would modify the Sec-

tion 401(k)'approach by providing that a participant who is in the

highest paid one-third group nevertheless will not be regarded as

highly compensated if his or her compensation is less than the

salary of a U.S. government employee at a stipulated GS pay level.

The only difference between the nondiscrimination rules in

S. 75 and S. 209 lies in the pay level selected. S. 75 uses
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step (1) of grade GS-14, which is a salary of about $32,500 for

1979. S. 209 uses step (1) of grade GS-12 which is a salary of

about $23,000 for 1979.

Once the identity of the highly-compensated participants has

been determined, it would be necessary to compute, after the end

of the plan year, the "deferral percentage" for each participant.

The deferral percentage is the relationship between a participant's

contributions (up to the $1,000/10 percent limit) and his or her

total compensation for the plan year.

These individually computed deferral percentages are then

averaged out for the highly-compensated group, and for the lower-

paid group. The nondiscrimination test is met only if the average

deferral percentage for the higher-paid group does not exceed that

of the lower-paid group by a margin greater than those permitted

under two alternative tests specified in the statute.

Administrative complexities

It all sounds very complicated, and it is. Unfortunately, to

actually administer these provisions would be even more troubesome

than it might appear at first blush. Permit me to elaborate on

that point, because I think it is crucial in determining whether

nondiscrimination provisions of this type should reasonably be

required.

The basic difficulty is that in matching or purely voluntary

contribution plans, an employer wants to be able to tell its em-

ployees in advance whether and to what extent their contributions
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will be tax deductible. That will influence an employee's contri-

bution decision. In most cases, the contributions will be made

through payroll withholding over the entire year.

But what would an employer know at the beginning of the plan

year? All it can do is roughly stratify its plan participants

into three groups:

1. Those who clearly will earn less than the GS-12 or 14

(whichever is applicable) salary level.

2. Those who may or may not exceed the GS-12 or i4 salary

level.

3. Those who almost certainly will exceed the GS-12 or 14

salary level.

Only the employees in the first group could be advised with

any confidence that they could contribute the lesser of $1,000 or

10 percent of compensation on a tax deductible basis.

The second group, those who may or may not exceed the GS-12

or 14 salary level, can be a larger group in many companies than

might be thought possible. There are numerous factors which can

cause an employee's total compensation to fluctuate during a plan

year to a degree that makes it difficult to predict whether a cer-

tain salary level might be exceeded. These include: overtime,

pay raises during the year, bonuses, commissions, and similar

variables. Moreover, some increase in U.S. government salary

levels during a plan year is likely. The bills fail to specify
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whether the GS-12 or 14 salary level is that existing at the be-

ginning of the plan year, the end of the plan year, or some other

date. That of course is a technical point which could be corrected.

a

In any event, an employee in this group could only be told that

if in fact, after the plan year is over, his total compensation is

less than the appropriate GS level, he will be entitled to his

deduction. If not, he will still be entitled to his deduction if

it turns out that he was among the lowest two-thirds of the parti-

cipants in terms of pay. That of course can't be definitely deter-

mined until the plan year is over. And even if it turns out that

he is among the highest paid one-third, he may still be entitled to

his deduction if it is determined that the deferral percentage test

has been met.

It might be thought that a person whose compensation exceeds

the GS-14 step (1) level (about $32,500 for 1979) would almost

certainly be in the highest paid one-third group. While that would

probably be true as a general proposition, there would likely be

many exceptions.

Consider for example the plan of a medical professional cor-

poration, which has nine participants--six doctors and three

nurses. Three of those doctors will end up as the highest paid

one-third and two of them will be in the lowest paid two-thirds.

Those two would be able to deduct their $1,000 contributions and

the other three might not be able to--although the actual
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compensation differences among them could be quite small. I sug-

gest that result doesn't make a great deal of sense.

0 My discussion thus far has assumed that all employee contribu-

tions intended to be tax deductible are made to the qualified plan.

But employees can choose, under the bills, to contribute to IRAs

instead. And that could happen under purely voluntary contribu-

tion plans, where some employees might prefer a bank certificate

of deposit through an IRA to the investment fund offered under the

plan.

Although each participant's deferral percentage would not

normally be difficult for an employer to determine if all contri-

butions are to the qualified plan, how would an employer know

with any assurance what amounts employees may have contributed

to IRAs? And yet it is clear that in order to make the certifica-

tion of compliance with the nondiscrimination standards which the

bills would require, an employer would somehow have to know and

include in its calculations any amounts contributed to IRAs.

In cases where an employer maintains only noncontributory

qualified plans, all employee contributions would have to go to

IRAs. It is only reasonable to presume that, were S. 75 or S. 209

enacted, there would be strong employee pressures for employers to

make the required nondiscrimination certification so that IRA con-

tributions could be made. That would involve the employer in the

same payroll stratification and deferral percentage computations
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as if it maintained a noncontributory plan, except that the neces-

sary information would be harder to come by.

Unlike S. 3017 which was introduced in the last session, none

of the present bills would require any plan sponsor to make its

plans contributory. That is commendable, since there are many

valid considerations which may cause plan sponsors--particularly

those who maintain only defined benefit pension plans--not to want

to open their plans to employee contributions.

But because of the IRA potential, it would be a mistake to

believe that S. 75 and S. 209 would not involve employers who

maintain only noncontributory plans in the computational and

administrative problems I have noted.

An additional complication is that employees who contribute

to IRAs and later learn, after the fact, that they are in the

highly-compensated group and the nondiscrimination tests have not

been met, will have made excess contributions which must be with-

drawn. Failure to withdraw in timely fashion can lead to penalties.

It seems to me that administering this situation would be difficult

for all concerned, including the Internal Revenue Service.

Time for making contributions

It is clear under the bills that the nondiscrimination test is

to be performed with regard to the plan year, and that the 10 per-

cent of compensation/$1,000 limits are to be applied on the basis

of the employee's taxable year. But the bills fail to provide any
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rule for identifying the time at which the employee contribution

is made with the plan year or employee's taxable year to which it

applies.

For example, if an employee makes a contribution in January,

1981 would it be deductible on his 1980 return or his 1981 return?

And what plan year does it apply to? The bills don't address the

question. If we assume, in the absence of any direction ,o the

contr.:: , that contributions would apply to the taxable year and

plan year in which made, then particularly difficult problems arise

in the commonplace situation where the plan year and the employee's

taxable year do not coincide.

For example, assume a highly-compensated employee has a Decem-

ber 31 taxable year and the plan is on a June 30 year. Contributions

made during the July through December period would be deductible on

the employee's return for his taxable year then ended, but would

apply to the plan year ending the following June 30. The determina-

tion of the nondiscrimination test applicable to the July through

December contributions couldn't be completed until after the due

date of the tax return on which the employee would have to claim

the deduction.

And finally, as a technical matter, the nondiscrimination tests

in the bills would seem to apply on a plan-by-plan basis. But an

employer or a group of affiliated employers within the meaning of

Section 414 may have many plans--some contributory and some
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noncontributory, some covering collective bargaining units and

others not. It is reasonable to assume that, were S. 75 or

S. 209 enacted, Treasury would attempt by regulations to apply

the nondiscrimination tests across the spectrum of all affili-

ated plans to prevent what would otherwise be a rather obvious

opportunity for manipulation. The result would simply be addi-

tional complexity.

Effect on differing

contribution arrangements

It seems clear that the nondiscrimination tests in S. 75 and

S. 209 would be rather easy to meet in the case of mandatory con-

tribution plans, more difficult for matching plans, and most dif-

ficult in the case of purely voluntary plans.

It is apparent, for example, that if a plan requires employee

contributions of a flat 4 percent of compensation, the nondiscrimin-

ation test in the bills is met almost by default. And under match-

ing plans, all participants are at least required to make some con-

tribution. But in the case of purely voluntary contribution plans,

there will always be some participants who don't contribute at all.

It is somewhat ironic that S. 209 (but not S. 75) provides that

tax deductible employee contributions cannot be made to mandatory

contribution or matching plans which come into existence after

January 1, 1978. That reflects a judgment on the part of the spon-

sors that the formation of new mandatory contribution and matching

plans should not be encouraged. I don't necessarily agree with
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that judgment, particularly with regard to matching plans. But

it is ironic that the nondiscrimination tests which the bill con-

tains would be easiest to meet for the mandatory plans, and most

difficult for the pure voluntary contributions plans which pre-

sumably are precisely the type the sponsors wish to encourage.

Is all this really necessary?

The nondiscrimination tests in S. 75 and S. 209 are, I be-

lieve fairly described by the classic term "administrative

nightmare." I think it makes sense to ask whether there is any

real necessity for special new nondiscrimination tests of any

kind.

A qualified plan, after all, must be nondiscriminatory by

definition. IRS has long had, as part of its plan qualification

guides, special rules for contributory plans. Where contributions

are mandatory, the rule has been that they should not be set at a

level which would be burdensome to the lower-paid and hence dis-

courage them from participating. The guides employ a rule of

thumb that mandatory contributions which do not exceed 6 percent

of compensation are presumed to be nondiscriminatory.

In the case of matching plans, the fact that the level of an

employee's contributions governs the amount of the employer con-

tribution on his behalf gives rise to concern that greater contri-

butions by the higher-paid could cause an unduly large proportion

of the employer contribution to be allocated to them. Here again
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the qualification guides use a 6 percent rule of thumb - as long

as the employee contributions which are matched cannot exceed 6

percent of compensation, there is presumed to be no problem.

Purely voluntary contributions are not viewed in the guide-

lines as likely to cause any discrimination problem, provided

employees at all levels have an equal opportunity to contribute.

But to keep the amount of employee contributions within what the

guidelines refer to as reasonable bounds, a 10 percent of compen-

sation limit is imposed.

It is true that all of these limits were devised on the basis

that employee contributions are nondeductible. But one must ask

how much radical surgery is really necessary with a $1,000 or $1,500

lid on the maximum deductible amount.

There are very important differences between employer and em-

ployee contributions with respect to the nondiscrimination rule.

In the case of employer contributions, the easily understood and

universally accepted view is that an employer should not be per-

mitted to contribute proportionately greater amounts for the higher

paid than for the lower paid. But in the case of employee contri-

butions under matching and in particular purely voluntary plans,

employees at all levels are making individual decisions about what

to do with their own money.

Why should the tax deductibility of a contribution which a

higher-paid individual chooses to make be held hostage to the
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result of amalgamating the individual contribution decisions which

the lower paid choose to make? That is what S. 75 and S. 209 would

do, and in my view, it makes little sense.

Consider two examples. Executive A earning $50,000 works for

Company X which has a large number of low-paid employees for whom

a tax deduction would not be very significant, and who either can-

not afford or choose not to save for the purpose of accumulating

additional retirement income. A cannot make a deductible employee

contribution.

Executive B earning $50,000 works for an entirely different

type of organization, Company Y, where the lower-paid employees

earn more than the lower-paid employees at Company X. Tax deduc-

tions are important to most of the Company Y employees, they ar.

for various reasons willing to make contributions for additional

retirement income, and many of them in fact do so. The nondis-

crimination test is met, and B can make a deductible contribution.

I submit that this result is not sensible tax policy. Either

a $50,000 a year executive should be permitted to make a tax deduc-

tible contribution, or he should not be.

That suggests, of course, a return to the compensation phase-

out approach, which was in S. 3017. As compared to S. 75 and

S. 209, I clearly would prefer the phase-out approach if there

must be some special nondiscrimination test. But it would have to

be set at a realistically high level. The question should be:
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above what income level does Congress believe an individual need

not be given any special encouragement or help to save for his

retirement? I believe if that question were evaluated realisti-

cally, the phase-out level would be set far higher than the

$30,000-35.000 range which was in S. 3017. It would be essential

to provide an inflation adjuster for whatever range were selected.

There is I believe, an unfortunate propensity to confuse the

plan qualification concept of "highly compensated," which is purely

a relative matter, with being economically well off. Many "highly

compensated" individuals in the Section 401 context are merely

middle income people who need help and encouragement to save toward

retirement.

Furthermore, it might well be appropriate to distinguish in

some way between individuals having vested interests in benefits

attributable to employer contributions, and those who do not.

That kind of approach could be helpful to those in highly mobile

occupations who achieve little, if any, vesting in employer financed

benefits.

It needs to be borne in mind that one very real prcWlem with

the income phase-out approach has to do with the preservation of

existing plans and encouragement of new plan formation in the small

business sector. All too often, the only individuals who would be

caught by an income phase-out test would be the very individuals

who make the decisions on plan preservation and formation.
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Conclusion

In summary, I am not convinced that there is any need for a

special nondiscrimination test with respect to employee contribu-

tions--at least not when they are set at a maximum $1,000 or

$1,500 level. Therefore, I support the S. 557 approach. But if

there must be a test, it should be kept simple and administratively

workable. The S. 75 and S. 209 approach certainly does not meet

those criteria.

One very simple approach, for example, which eliminates any

relative advantage which higher-paid people could obtain from a

$1,000 contribution, would be to make it a credit rather than a

deduction. For example, a credit of perhaps 25 percent of the

first $1,000 of employee contributions could be considered.

Senator BENTSEN. We have a panel, if they will take their places:
Mildred Jeffrey, Chairwoman, National Women's Political Caucus;
Dr. John J. Guarrera, Institute of Electrical and Electronic Engi-
neers; Mr. Boris Auerbach, the ERISA Industry Committee.

We are very pleased to have you with us this morning. You have
been advised as to the limitation on time. We will take your
testimony in its entirety and we are very appreciative of having
you with us this morning.

Is there any particular order in which you would like to proceed?

STATEMENT OF MILDRED JEFFREY, CHAIRWOMAN, NATIONAL
WOMEN'S POLITICAL CAUCUS

Ms. JEFFREY. Thank you, Senator.
We are very pleased to be here this morning. My name is Mil-

dred Jeffrey and I am chair of the National Women's Political
Caucus, a nationwide organization. The Caucus is pleased that
these hearings on S. 94, the Homemaker Retirement bill are taking
place in the same year as the comprehensive hearings on the
American Women and Human Resources Policies and Programs.

Senator BENTSEN. Can I count on your support to roll Treasury
over on this one?

Ms. JEFFREY. We are pleased that you have given the leadership
to S. 94. We are also glad these other hearings are going on, and
we have testified on the ERISA Improvements Act, which is also of
great interest to us. What emerges from these hearings is the
isolation and vulnerability of the American homemaker. Her prob-
lems are especially acute in her retirement years.

Let's take a look at just what it means to be female and over 65
today. Women 65 and over are the fastest growing group of poor in
America. The median income for women 65 and older is $3,008; for
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minority women it is only $2,313, while for men 65 and older it is
$5,526. Today there are 961,000 or 10.5 percent of men 65 and older
who live below the poverty line, but there are 2,216,000 women or
16.5 percent of women 65 and over living in poverty, and 457,000 or
41.2 percent of minority women 65 and older who live in poverty.
This poverty is explained in part by the failure of the traditional
retirement income security programs-social security and pen-
sions-to meet the needs of women, and particularly to credit
unpaid labor in the home.

Your introduction of the homemaker retirement bill, Mr. Chair-
man, reflects the recognition that economic security, especially in
the form of an adequate retirement income, is desperately needed
by American women.

We applaud you for addressing the needs of homemakers, whose
toil has been undervalued by our society, and for predicating re-
dress on the assumption that a homemaker is entitled to benefits
just as a paid worker is. S. 94 provides an important opportunity
for this large group of women to insure for themselves a decent
standard of living in their retirement years.

The Tax Code currently permits a very limited group of nonearn-
ing spouses to establish Independent Retirement Accounts. As S. 94
acknowledges, the current eligibility criteria are so stringent that
many nonearning spouses desiring IRA's are precluded from estab-
lishing them. This bill wisely removes the strictures that limit
spousal IRA's to homemakers who have no earnings and to home-
makers whose spouses are eligible for IRA's.

Though precise statistics are not available, there are doubtless
many homemakers who pick up seasonal, part-time, or occasional
work, and the extension of eligibility to these women is important.

The stipulation in current law that the wage earning spouse
must have an IRA is totally arbitrary and bears no relation to the
need of the nonearning spouse. The removal of this restriction by
this bill extends eligibility in an important way.

Finally, S. 94 replaces the current $1,750 ceiling on both part-
ners' contribution with a much more realistic ceiling of $1,500 per
spouse, or $3,000 in total. Under the proposal before us the earning
spouse will no longer have to divide his account in half in order to
provide for an IRA for a dependent spouse but will be able to
contribute the maximum amount to her IRA as well as his own.
This, too, is an important improvement and will, we hope, substan-
tially increase incentives to establish spousal IRA's.

In conclusion, S. 94 extends eligibility for IRA's to all homemak-
ers and enables women who work in the home without compensa-
tion to set aside some money for their later years. It is an impor-
tant new opportunity for the long-neglected homemaker.

This particular approach to retirement security has one major
limitation which I will now discuss. It is an opportunity which is in
fact only really available to middle and upper income couples, for
they are the only ones who have enough money left over at the end
of the month or year to put some away for the future.

The Treasury Department has some preliminary data on who
uses IRA's and these statistics bear out our concern.

Mr. Halperin has introduced the same information that we
happen to have for 1978. The fact is that what this shows is that
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the low- and middle-income families who are the least likely to be
well off in their later years derive little or no benefit from IRA's.

We hope that by expanding eligibility to all homemakers, the use
of spousal IRA's will increase.

Finally, Mr. Chairman, I would like to remind you and other
members of the committee that NWPC has gone on record in favor
of comprehensive pension reform. We firmly believe that all
women, regardless of their earnings record and/or marital status,
are entitled to live in dignity in their retirement years. While the
approach under consideration today is a modest effort which bene-
fits a portion of women who need guarantees of economic security
in their retirement years, NWPC applauds this bill as an impor-
tant first step in this direction. We appreciate the opportunities
which S. 94 provides to homemakers, and we hope that you will
join the National Women's Political Caucus in supporting compre-
hensive pension reform for all women.

Thank you.
Senator BENTSEN. Thank you very much, Ms. Jeffrey.
We will withhold questions until we get through all the wit-

nesses.
Would you proceed, sir?
Mr. AUERBACH. Thank you, Senator.

STATEMENT OF BORIS AUERBACH, SECRETARY OF FEDER-
ATED DEPARTMENT STORES, ON BEHALF OF ERISA INDUS-
TRY COMMITTEE (ERIC)
Mr. AUERBACH. Mr. Chairman and members of the committee, I

am Boris Auerbach, secretary of Federated Department Stores. I
appear today on behalf of the ERISA Industry Committee.

ERIC thanks the subcommittee for this opportunity to present its
views. Its some 100 members include half of the Nation's 50 largest
industrial companies and represent a cross-section of the Nation's
largest retailers, utilities, banks, and insurers. ERIC members are
genuinely concerned about the well-being of their employees. Par-
ticipants in pensions plans sponsored by ERIC members represent
about 20 percent of all participants in private pension plans.

My testimony today will focus on the various bills which would
provide deductions or employees for contributions to qualified
plans or deductions for IRA contributions for employees covered by
qualified plans. It also deals with other provisions in S. 209 which
would affect the tax treatment of private plans and suggests two
additional amendments.

ERIC strongly supports proposals to foster the growth of private
plans, increase employee earnings, encourage capital formation,
and increase retirement income security.

We note with satisfaction that these are the stated principal
purposes of S. 557, introduced by the chairman, S. 75, introduced
y Senator Dole, and section 203 of S. 209, introduced by Senators

Williams and Javits.
Each of these proposals would provide deductions for employee

contributions to qualified plans and, if no contribution is made to a
qualified plan, deductions for contributions to IRA's by employees
covered by qualified plans. In concept, the proposals should encour-
age employee savings for retirement, foster capital formation, and
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encourage the growth of private plans. Accordingly, ERIC strongly
supports the purposes of the proposals.

For the reasons stated, ERIC strongly prefers an approach simi-
lar to that taken in S. 557. S. 75 and section 203 of S. 209, which
are similar, contain provisions, principally relating to discrimina-
tion, which are unnecessarily complex and would present severe
administrative difficulties. Thus, those proposals must be rejected.

ERIC prefers the uniform limits of $1,500 or 15 percent of gross
income contained in S. 557, rather than the $1,000 or 10 percent of
compensation limitation in the other proposals. A $1,500 or 15
percent limitation would put employees who participate in quali-
fied plans on a more equal footing with persons who may now
contribute to IRA's. Uniform limits would be simpler for the public
to comprehend and easier for the Internal Revenue Service to
administer.

It would not have to question whether persons who claim a
$1,500 deduction participate in qualified plans. Uniform limits
would also avoid problems where persons who are not covered
under qualified plans become covered at some point in the year
and, thus, under existing law, lose deductions for amounts which
may already have already been contributed to IRA's.

In addition to uniform limits, ERIC strongly urges that the legis-
lation clearly meet the following criteria.

One, there should be no additional discrimination tests. ERIC
strongly opposes the adoption of any new discrimination test to
govern deductible employee contributions. Any additional discrimi-
nation test would be unnecessary, costly, unadministerable, and
counterproductive.

Code section 401(aX4) prohibits existing contributory plans from
discriminating in favor of officers, directors, or highly compensated
employees. In order to remain tax-qualified under existing law,
contributory plans must have substantial participation by rank and
file. Thus, any new discrimination test would be in large part
du licative.Fn addition, because the maximum deduction is $1,500 under
S. 557 or $1,000 under S. 75 and S. 209, the maximum possible tax
benefit to any member of a prohibited group, $750 or $500 if the
taxpayer is in a 50 percent bracket, simply cannot justify the
overwhelming complexity and associated administrative costs
which would be engendered by any new discrimination test.

I agree with the statement of Michael Klein on this subject. The
plan's sponsor must be able to decide whether to accept employee
contributions. ERIC members and employees have generally devel-
oped over the years one or more plans to serve their employees'
retirement needs. Any requirement that all plans accept employee
contributions would present serious administrative and requalifica-
tion problems, particularly in the case of noncontributory defined
benefits to plans.

Employers must not be required to monitor or certify employee
deductions. They simply are not in a position to do so and, in
addition, employers must not be required to monitor or administer
IRA contributions.

With respect to voluntary contributions, employees should have
the option to make contributions to IRA's rather than to an em-
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ployer's plan. However, the employer must have no obligation to
withhold, pay over, administer, or monitor such contributions.

In summary, we think the purpose of the legislation is excellent.
We have concern with some of the qualifications.

Thank you.
Senator BENTSEN. Thank you very much.
Doctor, if you would proceed?

STATEMENT OF DR. JOHN J. GUARRERA, INSTITUTE OF
ELECTRICAL & ELECTRONICS ENGINEERS, INC. (IEEE)

Mr. GUARRERA. Thank you. I am John Guarrera, past president
of the Institute of Electrical & Electronics Engineers and past
chairman of the Engineers and Scientists Joint Committee on Pen-
sions, which is an intersociet committee representing the pension
interests of approximately 1N engineering and scientific societies.

IEEE is the world's largest professional technical society, com-
posed of approximately 190,000 members worldwide--155,000 U.S.
members. In this capacity, we are very concerned about the many
inequities replete in pension/retirement programs commonly avail-
able in the United States today. In particular, we are distressed
that individual's who have chosen a highly mobile profession are
penalized by the structure of most pension/retirement programs.

Mobility frequently has nothing to do with an individual's choice
but is related, in many cases, to action on the part of the Govern-
ment contracting agencies. For example, a very glaring definition
of the Government s ability to remove the possibility of pension
benefits from an employee comes under the Service Contract Act.
Under the Service Contract Act, an employee may be working in a
Government-owned building and facilty for 25 or 30 years but
during that passage of time may have had five or six different
employers who come in as new contractors. Because no employer
was there for 10 years or more, he never vested in anything and
never has a pension plan, but because the employer had a qualified
plan, he was not able to set up his own retirement program.

Sometimes those individuals who do manage to vest, incidentally,
in an employer-sponsored plan find themselves with accruals under
the employer-sponsored plan which are considerably less in value
than they could have had had they opened up their own IRA. And
I mean so much less in value that it would have paid them to opt
out, form their own IRA, and just eliminate any benefits on the
part of the company.

There are two significant problems that we see: The problem of
the mobile employee who changes jobs frequently and never vests
and yet never qualifies for an IRA because of a qualified plan in
existence; and, second, the individual who manages to vest but
vests in a benefit considerably less valuable than an IRA could
have been.

The 1979 annual report of the Joint Economic Committee of the
U.S. Congress states that a very high rate of capital formation is
needed if we are to succeed in revising the disastrous course of
productivity growth in the American economy and that saving is
essential to investment and growth ought to be encouraged.

The LERA concept which is before this subcommittee would
dramatically encourage the attainment of the goals espoused by
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the Joint Economic Committee and would also provide a broader
philosophical and economic incentive for the people; namely, that
of providing tax deferral mechanisms for one's own retirement
program.

In summation, Mr. Chairman, the IEEE, the American Society of
Mechanical Engineers, the National Society of Professional Engi-
neers, and the ESJCP fully support and endorse the concept of the
limited employee retirement account. The LERA concept would
provide relief for employees who seldom or never vest in a pension
plan. It would provide relief for those individuals who do become
vested, but vested in a very poor pension plan.

It would provide encouragement for individual investment of
long-term savings. It would provide the incentive and the tax de-
ferred mechanism for an individual to provide for his or her own
retirement.

Last, Mr. Chairman, we wish to recognize that many pressures
surface during the administrative and legislative process of enact-
ment of legislative concepts. We believe that compromises are often
effected to gain enactment and to stave off total defeat of an issue.
In this regard, we wish to encourage this senate subcommittee, the
full committee, and the Senate not to compromise on equity to the
individual. We support compromise in methodology that will bal-
ance equity with simplicity but we appeal to the parties involved to
retain equity as the preferred goal of legislation.

Senator BENTSEN. I appreciate your report about the excellent
report of the Joint Economic Committee. There is some prejudice
in that regard. But I can recall, as we were developing ERISA, the
amount of work that went into it. The major concern was this
question of portability, and for a long time a lot of us have had the
feeling that people moving from job to job is really a major eco-
nomic loss, but to some degree that is not true. The flexibility that
we have in this country and the employees have and the ability to
move from one to another, looking for something that they think is
more gainful where they can be more productive has been very
productive to our economy.

We refer to the Japanese and we are deeply concerned about the
trend lines on productivity, but if we get to the percentage of
productivity of our people, as opposed to their people, we are sub-
stantially ahead of them on individual productivity of American
workers compared to Japanese workers.

The trendlines are alarming; they are headed in the other direc-
tion. But the people who have studied it and who have testified
before the Joint Economic Committee tell me one of the reasons we
are still ahead is that you do not have that portability in Japanese
industry. There you are. You are with one company and you stay
there. Sometimes there is very ineffective and inefficient utiliza-
tion of people because of that.

So since it is in many ways to our economic interests, then we
ought to meet that, and we ought to find a way that that person
can most effectively use their talents. This is particularly true of
engineering, and still build their retirement income.

I would like to defer to Senator Dole for any questions he might
have.
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Senator DOLE. I do not have any questions. I appreciate the
testimony. I am particularly interested in the National Women's
Political Caucus. We all have a concern about pension reform and I
am pleased to see efforts in that direction. Mr. Auerbach, I particu-
larly appreciate your comments with reference to nondiscrimina-
tion. If I had my choice, I would not want to impose a test either.
There are, however, political realities. The question is, would you
rather have no legislation or a program with a nondiscrimination
test. Not because of my opposition, but because of Treasury and
substantial opposition on the House side.

Mr. AUERBACH. I do not know whether that question can be
answered in the abstract. It is possible to build a system that would
be so burdensome and would create the problem of not knowing
until after the fact whether you had a discrimination problem that
perhaps would make it not worthwhile.

On the other hand, it may be possible to have something that
would satisfy those people who have a concern, which we do not
share, that would be acceptable.

Senator DOLE. This is an area that should be addressed. We will
be working with you and your association.

I do not have any further questions. I think the statements were
very helpful.

Senator BENTSEN. Senator Matsunaga?
Senator MATSUNAGA. Mr. Chairman, I apologize for my tardiness

and for not having heard the testimony of the panel. I have no
questions at this time.

Senator BENTSEN. Let me add to that. I think that the state-
ments will be very helpful, and I know your industry and its
representatives have given it a great deal of study and we are
appreciative of that.

I would like to see as much flexibility as we can have on the part
of the individual in deciding how much he wants to save, or she
wants to save, Mrs. Jeffrey.

Ms. JEFFREY. Thank you, Senator.
Senator BENTSEN. We are very pleased to have your comments. I

am sure the support of your organization will be very helpful to us.
Thank you very much.

Senator MATSUNAGA. Mr. Chairman, as a cosponsor with the
Chairman of S. 94, I am happy to note that the National Women's
Political Caucus supports S. 94.

Senator BENTSEN. Thank you.
[The prepared statements of the preceding panel follow:]
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Statement by Mildred Jeffrey, Chair
National Women's Political Caucus

Senator Bentsen and other members of the Committee, my name is

Mildred Jeffrey. I am chair of the National Women's Political Caucus, a

nationwide, multi-partisan organization with local chapters in 200 towns

and cities across the country. The major goal of the Caucus is to obtain

equal representation for women in elective and appointive office. Central

to reaching that objective is the achievement of economic justice.

NWPC is pleased that these hearings on S.94 the Homemaker Retirement

Bill are taking place in the same year as the comprehensive hearings on

American Women ind Human Resources Policies and Programs, and on the ERISA

Improvements Act. The picture of women which emerges from these sessions

enables us to see the isolation and vulnerability of the American homemaker.

Her problems are especially acute in her retirement years.

Let's take a look at just what it means to be female and over 65 today.

Women 65 and over are the fastest growing group of poor in America. The

median income for women 65 and older is $3,008, for minority women it is

only $2,413, while for men 65 and older it is $5,526. Today there are 961,000

or 10.5% of men 65 and older who live below the poverty line, but there are

2,216,000 women or 16.52 of women 65 over living in poverty, and 457,000 or

41.21 of minority women 65 and older who live in poverty. This poverty is

explained in part by the failure of the traditional retirement income security

programs - social security and pensions to meet the needs of women, and

particularly to credit unpaid labor in the home.

Your introduction of the Homemaker Retirement bill, Mr. Chairman,

reflects the recognition that economic security, especially in the form of

an adequate retirement income, is desperately needed by American women.
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We applaud you for addressing the needs of homemaker* whose toil has

been undervalued by our society, and for predicating redress on the asstmp-

tion that a homemaker is entitled to benefits just as a paid worker is. S.94

provides an important opportunity for this large group of women to insure for

themselves a decent standard of living in their retirement years.

The Tax Code currently permits a very limited group of non-earning

spouses to establish Independent Retirement Accounts (IRA's). As S.94 acknov-

ledges, the current eligibility criteria are so stringent that many non-earning

spouses desiring IRA's are precluded from establishing them. This bill wisely

removes the strictures that limit spousal IRA's to homemakers who have no

earnings, and to homemakers whose spouses are eligible for IRA's. Though

precise statistics are not available, there are doubtless many homemakers who

pick up seasonal, part-time or occasional work, and the extension of eligibility

to these women is important. The stipulation in current law that the wage earn-

ing spouse must have an IRA is totally arbitrary, and bears no relation to

the need of the non-earning spouse. The removal of this restriction by this

bill extends eligibility in an important way. Finally,. S.94 replaces the

current $1,750 ceiling on both partners' contribution, with a much more

realistic ceiling of $1,500 per spouse, or $3,000 in total. Under the pro-

posal before us the earning spouse will no longer have to divide his account

in half in order to provide for an IRA for a dependent spouse, but will be

able to contribute the maxlmm amount to her IRA as well as his own. This

too, is an Important improvement, and will we hope, substantially increase

incentives to establish spousal IRA's. In conclusion, S.94 extends

eligibility for IRA's to all homemakers, and enables women who work in the

hose without compensation to set aside some money for thai 1ater years.

It is an important new opportunity for the long neglected homemaker.
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This particular approach to retirement security has one major limitation

which I will now discuss. It is an opportunity which is in fact only really

available to middle and upper income couples, for they are the only ones

who have enough money left over at the end of the month or year to put some

away for the future. The Treasury Department has some preliminary data on

who uses IRA's, and these statistics bear out our concern: the low and middle

income families who are least likely to be well-off in their later years

derive little or no benefit from IRA's. These recent figures reflect the

utilization rate by eligible participants in various income brackets:

Adjusted gross income Rate
(in thousands of $)

0-5 .2%
5-10 1.4%

10-15 2.5%
15-20 5.2%
20-50 14.8%
50 and above 45.0%

We hope that by expanding eligibility to all homemakers - the use of

spousal IRA's will increase.

Finally, Mr. Chairman, I would like to remind you and other members of

the Comittee, that NWPC has gone on record in favor of comprehensive pension

reform. We firmly believe that all women, regardless of their earnings

record, and or marital status, are entitled to live in dignity in their retire-

ment years. While the approach under consideration today is a modest effort

which benefits a portion of women who need guarantees of economic security

in their retirement years, NWC applauds this bill as an important first

step in this direction. We appreciate the opportunities which S.94

provides to homemakers, and we hope that you will join the National Women's

Political Caucus in supporting comprehensive pension reform for all women.
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Statement of

The ERISA Industry Committee (ERIC)

SUMMARY

I. ERIC supports deductions for employee contributions to
qualified plans. They would encourage employee savings
and capital formation and increase retirement income
security.

The limits on deductions should be uniform, as in
S. 557.

The legislation should

(1) Reject the proposed unnecessary, costly,
unadministerable, and counterproductive
additional discrimination tests.

(2) Allow employers to decide whether and to
which plans employee contributions may be
made.

(3) Impose no duty on employers to monitor or
certify employee deductions.

(4) Not require employers to monitor or admin-
ister IRA contributions.

II. Tax credits for establishing new plans should be re-
jected.

III. The requirement that interested parties be notified
prior to filing any request for a determination letter
should be repealed.

IV. The Internal Revenue Service should be prohibited from
retroactively disqualifying a plan unless the failure
to meet the qualification requirement results from an
intentional failure or willful neglect.
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Mr. Chairman and members of the Subcommittee:

I am Boris Auerbach, Secretary of Federated Department

Stores. I appear today on behalf of The ERISA Industry

Committee (ERIC). I am accompanied by Jerry L. Oppenheimer

of Mayer, Brown & Platt, Washington, D.C., counsel to ERIC.

ERIC thanks the Subcommittee for this opportunity to

present its views. It's some one-hundred members include

half of the nation's fifty largest industrial companies and

represent a cross-section of the nation's largest retailers,

utilities, banks and insurers. ERIC members are genuinely

concerned about the well-being of their employees. Partici-

pants in pension plans sponsored by ERIC members represent

about twenty percent of all participants in private pension

plans.

My testimony today will focus on the various bills

which would provide deductions for employees for contri-

butions to qualified plans or deductions for IRA contri-

butions for employees covered by qualified plans. It also

deals with other provisions in S. 209 which would affect the

tax treatment of private plans and suggests two additional

amendments.

I. Deductible Employee Contributions (S. 75, S. 557. and

Section 203 of S. 209)

ERIC strongly supports proposals to foster the growth

of private plans, increase employee savings, encourage

capital formation, and increase retirement income security.
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We note with satisfaction that these are the stated prin-

cipal purposes of S. 557, introduced by the Chairman, S. 75,

introduced by Senator Dole, and section 203 of S. 209,

introduced by Senators Williams and Javits.

Each of these proposals would provide deductions for

employee contributions to qualified plans and, if no con-

tribution is made to a qualified plan, deductions for

contributions to IRAs by employees covered by qualified

plans. In concept, the proposals should encourage employee

savings for retirement, foster capital formation and en-

courage the growth of private plans. Accordingly, ERIC*/
strongly supports the purposes of 

the proposals.-

For the reasons stated below, ERIC strongly prefers an

approach similar to that taken in S. 557. S. 75 and sec-

tion 203 of S. 209, which are similar, contain provisions,

principally relating to discrimination, which are unneces-

sarily complex and would present severe administrative

difficulttes. Thus, those proposals must be rejected.

_- We note that the 1979 Study of American Attitudes Toward
Pensions and Retirem?nt, commissioned by Johnson & Higgins
and conducted by Louis Harris and Associat-s, Inc., indicates
that 89% of employers favor such pending proposals and 49% of
employees favor them even if employers were to cut back their
contributions. Tables VII-13 and VII-12. We also note that,
possibly due to the employee question (but not the employer
question) being conditioned on the generally unlikely possibility
of employer reductions, 23% of employees were unsure or had no
opinion. Absent this condition, it can be assumed that the
favorable employee response would have been much higher.
For example, 687. of employees surveyed indicated a willing-
ness to contribute to their pension plans in exchange for
increased benefits. Table VIII-2.
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ERIC prefers the uniform limits of $1,500 or 15 of

gross income contained in S. 557 rather than the $1,000 or

107 of compensation limitation in the other proposals. A

$1,500 or 15% limitation would put employees who participate

in qualified plans on a more equal footing with persons who

may now contribute to IRAs. Uniform limits would be simpler

for the public to comprehend and easier for the Internal

Revenue Service to administer. It would not have to ques-

tion whether persons who claim a $1,500 deduction participate

in qualified plans. Uniform limits would also avoid problems

where persons who are not covered under qualified plans

become covered at some point in the year and, thus, under

existing law, lose deductions for amounts which may have

already been contributed to IRAs.

In addition tc uniform limits, ERIC strongly urges that

the legislation clearly meet the following criteria.

(1) There should be no additional discrimination tests.

ERIC strongly opposes the adoption of any new discrimination

test to govern deductible employee contributions. Any

additional discrimination test would be unnecessary, costly,

unadministerable, and counterproductive.

Code section 401(a)(4) prohibits existing contributury

plans from discriminating in favor of officers, directors or

highly compensated employees. In order to remain tax-

qualified under existing law, contributory plans must have

substantial participation by rank and file. Thus, any new

discrimination test would be in large part duplicative.
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In addition, because the maximum deduction is $1,500

under S. 557 or $1,000 under S. 75 and S. 209, the maximum

possible tax benefit to any member of a prohibited group

($750 or $500 if the taxpayer is in a fifty percent bracket)

simply cannot justify the overwhelming complexity and asso-

ciated administrative costs which would be engendered by any

new discrimination test.

For example, under S. 75 and S. 209. no deduction would

be allowed members of a prohibited group unless the employer

certified that the plan was not discriminatory. The cer-

tification procedure would be costly and virtually impossible

to administer. In order to certify, the employer would have

to compute the ratio of deducted amounts to compensation for

each plan participant. Recordkeeping and computer programs

would have to be revised to make such computations.

The proposed prohibited group would include significant

numbers of middle management personnel for most larger

employers. Under recent amendments to the IRA rules, em-

ployees can deduct contributions made up to the time of

filing their returns. The same rule should apply for de-

ductible contributions. Thus, the employer would not be

able to certify compliance with the discrimination standard

prior to the filing of returns by all members of the pro-

hibited group, and they would not know if their contribu-

tions were deductible until after they were made. Such a

situation would be intimidating or intolerable for many and,

in any event, counterproductive. In addition, how would
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certification be accomplished if the plan year differed from

employees' taxable years or if a member of the prohibited

group adopted a fiscal year?

What if the employer's certification is erroneous? How

would the certification be audited by the Service? Is it

part of the employer's return, the plan's return, each

employee's return? The statute of limitations may well run

on employees' returns before an audit of the employer or the

plan is completed. because of bonuses, raises, or changes

in compensation of or participation by other employees, a

middle management employee may be in the prohibited group

one year and not the next. What if such an employee takes a

deduction when the employer has not certified? How would

the employer, the employee and the Service monitor such

situations?

In short, there would be a significant administrative

burden on the employer and the Service and great uncertainty

for many employees. Many'employers might elect not to

certify, and, to the extent that employers forego certifi-

cation, members of the prohibited group would not be per-

mitted to deduct their contributions to the plan. Particu-

larly in smaller companies, if the employer decided not to

certify and, consequently, to forego deductions for manage-

ment employees, the employer might also decide not to allow

rank and file to contribute to its plans. Thus, substantial

private savings would be foregone, rather than encouraged.
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(2) The plan sponsor must be able to decide whether

to accept employee contributions. ERIC members and em-

ployers generally have developed over the years one or more

plans to serve their employees' retirement needs. Any

requirement that all plans accept employee contributions

would present serious administrative and requalification

problems, particularly in the case of current noncontribu-

tory defined benefit plans.

Substantial revisions in the administration of any

existing plan, whether presently contributory or noncon-

tributory, defined benefit or defined contribution, would be

necessary before the plan could receive deductible employee

contributions. For example, plan documents would have to be

amended to "lock in" the deductible portion of such contri-

butions; new accounting provisions, including revision of

computer programs, would be required to keep track of de-

ductible contributions and earnings thereon for several

purposes, for example, to refund employee contributions on

termination of employment before vesting of employer con-

tributions and to determine the differing tax treatment of

distributions attributable to deductible employee contri-

butions (taxable) and non-deductible employee contributions

(non-taxable) on retirement or other termination; summary

plan descriptions and other employee comunications would

have to be revised; collective bargaining agreements might

have to be renegotiated, for example, to establish condi-

tions for organized employees' participation in certain

47-321 0 - 79 - 12
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plans; and amended plans would probably be submitted to the,

Internal Revenue Service for requalification.

Furthermore, many employers maintain more than one

contributory plan. If a particular employee's contributions

exceed his deduction limitation, the employer must be able

for administrptive purposes to determine which contributions

constitute the deducted portion.

Only those employers who wish to take advantage of the

proposal should be required to incur the significant at-

tendant administrative costs. Accordingly, it must be

clearly provided that the sponsor may decide whether de-

ductible employee contributions may be made and, if so, to

which plan or plans.

(3) Employers must not be required to monitor or

certify employee deductions. The employer must be able to

determine the status and treatment of contributions for

withdrawal and similar purposes without reference to whether

employees actually elect to deduct particular contributions.

Accordingly, the employer must be able to presume that all

employee contributions (up to the maximum limitation) to a

designated plan will be deducted by the employee, unless the

employee notifies the employer in writing, before a con-

tribution is made, that the contribution will not be de-

ducted.

(4) Employers must not be required to monitor or

administer IRA contributions. With respect to voluntary

contributions, employees should have the option to make
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contributions to IRAs, rather than to an employer's plan.

However, the employer must have no obligation to withhold,

pay over, administer or otherwise monitor or handle such

contributions.

II. Tax Credits for Establishing Plans (Section 204 of S. 209)

ERIC opposes granting tax credits to small employers

who establish new plans. The proposed credit would be

available only to employers who meet certain limitations on

profits. Although ERIC generally favors provisions which

encourage plan growth, ERIC strongly opposes proposals which

discriminate against larger employers and against small

employers who have already established plans. Employers who

have not established plans should not be "rewarded" through

the tax system at the expense of others (including competitors)

who have been more responsible, often at great expense, in

providing for their employees' retirement income.

III. Lump Sum Distributions (Section 201 of S. 209)

ERIC supports the principle that "defined benefit

[pension] plans shall be considered separately from defined

contribution pensioni plans for purposes of determining the

balance to the credit of an employee under the lump sum

distribution rules". ERIC suggests that the proposal should

not be limited to multiemployer plans.

Generally, defined contribution and defined benefit

pension plans of a particular employer cover different
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groups of employees or serve different purposes. For ex-

ample, one plan may be the "primary" pension plan and the

other may be a money purchase pension plan in which partici-

pation might be voluntary. An employee should not be

required, for example, to withdraw in a lump sum (with

adverse impact on savings) his interest in the "primary"

defined benefit pension plan merely to assure that a with-

drawal of his interest in his savings plan is treated as a

lump sum distribution. ERIC strongly urges that, in addi-

tion to preserving the existing distinctions between pen-

sion, profit-sharing, and stock bonus plans, all defined

benefit pension plans of a single employer be treated as a

single plan, separately from defined contribution pension

plans of that employer, as would be the rule for multiem-

ployer plans.

We suggest that the proposal be clarified by inserting

the word "multiemployer" before thu word "plan" in each

place it appears in proposed Code section 402(e)(4)(C)(ii).

Otherwise, the proposal might be read to require that an

employee who has rights under both a defined benefit multi-

employer pension plan and a defined benefit single employer

pension plan of the same employer might have to receive

distributions from both plans to qualify for lump sum treat-

ment.

Finally, we note that no employer "maintains" a multi-

employer plan. By definition, such plans are maintained

pursuant to collective bargaining agreements with more than
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one unrelated employer. Thus, the words "contributed to"

should be inserted for "maintained" in proposed Code sec-

tion 402(e) (4) (C) (ii).

IV. Additional Internal Revenue Code Amendments

In order to facilitate more efficient administration of

plans, ERIC strongly urges that two additional amendments be

made to the Internal Revenue Code.

A. Notice to Interested Parties. ERIC strongly urges

the repeal of Code section 7476(b)(2) which, in effect,

requires the notification of interested parties prior to the

filing of any request for a determination letter. ERIC

supports the proposition that participants and beneficiaries

be informed of amendments which affect them, but this noti-

fication requirement is unduly burdensome and expensive,

serves no useful purpose, is generally ignored or misunder-

stood by participants, and duplicates other reporting require-

ments.

Under the regulations, the request for a determination

letter must be filed within a certain period of time after

notification is given. 'his significantly reduces flexi-

bility in adopting plan amendments, particularly, for example,

when the amendments must be approved by a board of directors.

If timely notice cannot be given, amendments may be delayed

from one plan year to the next. Moreover, giving notice is

often expensive where many work sites or retirees are

involved.
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Participants and beneficiaries may object to a request

for a determination letter only on grounds that the plan is

not qualified. See, e.r., James E. Thompson, Jr., 71 T.C.

No. 3 (Oct. 12. 1978). Plan qualification is a matter that

the Service can well decide without assistance from par-

ticipants and beneficiaries. A provision cannot be rejected

merely because a participant or beneficiary "doesn't like"

it.

Participants and beneficiaries receive notice of

amendments through the annual report, the summary of the

annual report (which would be eliminated by certain pro-

posals in S. 209), and updates to the summary plan des-

cription. If the Service were ever erroneously to approve a

plan or plan amendment, a participant or beneficiary could

obtain corrective action by civil enforcement under ERISA

section 502.

In short, little, if any, benefit is derived from these

notices. Accordingly, and in furtherance of simplifying

ERISA compliance and reducing unnecessary costs, the require-

ment of notice to interested parties prior to filing a

request for a determination letter should be eliminated.

B. Retroactive Disqualification of Plans. ERIC also

strongly urges that a provision be adopted prohibiting the

Internal Revenue Service from retroactively disqualifying a

plan unless it determines that the failure to meet the

qualification requirements in preceding years was the result

of an intentional failure or willful neglect on the part of



179

the person maintaining the plan (cf. section 307 of S. 3017,

the ERISA Improvements Act of 1978). A similar rule was

adopted to a limited extent in Aero Rental, 61 T.C. 331

(1975), and its statutory adoption would be welcomed.

We understand that the principal objections raised last

year against such a provision before this Subcommittee and

the Subcommittee on Labor of the Senate Committee on Human

Resources centered on perceived difficulties by the Service

in proving, as a factual matter, lack of good faith. We

further understand that the Service has indicate-1 a willing-

ness to apply a similar rule on an individual case by case

basis under the authority of Code section 7805(b). Such a

case by case approach, however, necessarily includes the

same type of factual determination as would be necessary

under last year's proposal.

The effects of retroactive disqualification of a plan

are drastic and can be financially devastating, particularly

to innocent participants and beneficiaries. The qualifi-

cation rules are complex, and many regulations necessary to

implement ERISA have not been proposed or adopted; it is not

inconceivable that a well-intentioned plan sponsor might

inadvertently violate them. Employers, participants and

beneficiaries should be able to rely, in the absence of

evidence of intentional or willful neglect or reckless

disregard of the qualification rules, on a presumption of

plan qualification, rather than having to prove, on an audit



180

at some later date, that the asserted deficiency is of the

type appropriate for discretionary relief under Code sec-

tion 7805(b).

ERIC would welcome the opportunity to work with the

members of the Subcommittee or their staff in drafting

appropriate legislation and generally to make the experience

of ERIC's members and counsel available to the Subcommittee.

We welcome your questions.

Ot ea as Sagas maca. * *S aaasaa a a ase seas a a *

Statement of the Institute of Electrical and Electronics Engineers (HI)
and the Engines' and Scientists Joint Comittee on Pensions {ESJCP}

I an Dr. John J. Guarrera. Past President of the Institute of Electrical and

Electronics Entineers (IEEE). and more recently. Vice-President for Professional

Activities and Chairman of the Unitedtates Activities board. IEEE. I an a member

of thqI 1EE Pension Committee, was 1978 Chairman of the Engineers and Scientists

Joint Comittee on Pensions (ESJCP) which is an Intersociety Comittee representing

the pension interestajof approximately 17 Engineering and Scientific Societies.

IEEE is the world's largest professional, technical society, composed of ap-

proximately 190,000 members worldwide. (155.000 U. S. members). In this capacity

we ore yery concerned about the many Inequities replete in ponsion/retirment4

programs onmly available in the United States today. In particular, we are

distressed that individuals who have chosen a highly mobile profession are

penalied by the structure of most pesitl/retirement programs. Because such mobile
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individuals seldom are able to remain vith one employer for a decade (the

most comon vesting requirement), these employees receive no pension/retirement

benefits for their endeavors.

Under existing law, an employee is permitted to contribute up to 15% of his

income, or $1,500 whicheverr is less) per year to an Individual Retirement Account

(IRA) and another $250, if a husband and vife contribute and if only one of then

is employed. The IRA contribution Is tax deductible, and the taxation is deferred

on the income and earnings on the IRA. The taxes are paid vhen the account is

distribureat retirement.

lut under Code 1. 219(b), an employee vho is an "active participant" in an

employer-sponsorad qualified pension plan Is ineligible to make any contribution

to an IRA, even if the employer-sponasored pension plan provides very mall benefits

(even less than the benefits of an IRA), and even if the employee has not vested

in the employer-sponsored qualified pension plan and is in a job where he/she is

unlikely ever to vast, i.e.. unlikely ever to receive benefits under that plan.

Many engineers and other mobile employees have in recent years become acutely

aere of the inequity in the disqualification provisions of the IRA. Our typical

member is an employee of a corporation, and is an "active participant" in a

qualified pension plan sponsored by that employer. But many of our members, because

of the very nature of their york. change employers veil before ten years of service,

i.e., veil before vesting as required by flISA. Inded, may of our members change

employers again and again, forfeiting pension after pension, and yet never qualifying

for an UIA because they are always, or almost always, "active participants" in an

employer-sponsored plan. This scenario is repeated time end again within the highly
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mobile American workforce.

And, even those individuals vho do manage to vest in an employer-sponsored

plan, frequently find themselves vith accruals under the employer-sponsored plan

of less value than the value they could have had in an IRA had such employees

been premitted to "opt out" of the qualified plan, and contribute instead to an

IPA.

So there are tvo significant problems:

First, there is the problem of the mobile employee who changes Jobs frequently

and, therefore, never vests under a qualified plan, and yet never qualifies for an

IRA. He/she gets no retirement benefit at all.

Second, there is the individual who manages to vest, but vests in a benefit

considerably less valuable then the IRA could have been.

In order to address some broader economic problems. Mr. Chairman. I vish to

note the 1979 Annual Report of the Joint Economic Comittee of the United States

Congress. In the Sumary Report the Comittee states that "...& very high rate

of capital formation Is needed if we are to succeed in revising the disastrous

course of productivity growth in the American economy." In addition, in the

Minority Supplimentary Views of the Sumary Report, it was stated that "'...Saving

Is essential to investment and growth and ought to be encouraged."

The LZlA concept which is before this Subcomnittee would dramatically

encourage the attainment of the goals espoused by the Joint Economic Committee

and would also provide a broader philosophical and economic incentive for the

people - that of providing a tax-deferred mechanism for designing one's own

retirement. The LZlA concept provides the tax incentives which vould encourage
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the American populace to individually plan for retirement year without being

totally dependent upon a government or employer pension system.

In this context we fully support Recommendation Number 6 of the Joint Economic

Cv=ittee 1979 Annual Report which states that "From a longer run perspective, we

need ap.oved incentives to foster savings and investments and job creation." The

LERA concept provides this incentive, and provides it to the individual'which

then allows that person the dignity of independence in planning for retirement.

Additionally, a recent nationwide study shows that both employees and business

leaders would support this retirement savings concept. According to the res-

pondents in a "1979 Study of American Attitudes Toward Pensions and Retirement"

(A Nationwide Survey of Employees, Retirees and Business Leaders, commissioned

by Johnson & Higgins and conducted by Louis Harris and Associates, Inc.), "Thirty-

one percent of those currently covered by a private pension plan say they would

be very likely to contribute to their own retirement account and another 29% would

be somewhat likely to do so... Eighty-eight percent of the [usinesaj leaders inter-

viewed say they would approve of such a law while only 92 would disapprove."

In summation, Mr. Chairman, the IEEE and the ESJCP fully support and endorse

the concept of the Limited Employee Retirement Account and the proposal of a tax

deferment for monies invested into an Individual Retirement Account (IRA) or an

employer-sponsored pension plan at the option of the employee. The LERA concept

would provide equity and investment incentive to the retirement system by:

1. Providing relief for employees who seldom or never vest in a pension

p1n because of mobility of their profession.

2. Providing relief for those individuals who do become vested but vested

in a very poor pension plan.

3. hcouraging Individual invest ent of long-term savings which addresses
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the anti-inflation and investment capital formation problems recognized

by the Joint Economic Committee, and

44. Providing the incentive and the tax-deferred mechanism for an individual

to provide for his/her own retirement. Thus, allowing the person a dig-

nified retirement without total dependence on government or employer

benevolence.

Lastly. Mr. Chairman, we wish to recognize that many pressures surface during

the administrative and legislative process of enactment of legislative concepts.

We realize that compromise is often effected in order to gain enactment and to stave

off total defeat of an issue. In this regard, we wish to encourage this Subcommittee,

the full Committee and the Senate to not compromise on equity to the individual.

Should problems arise, we support compromise in methodology which will balance equity

with simplicity but appeal to the parties involved to retain equity as the preferred

goal of the legislation.

Senator BENTSEN. Our next panel will be made up of Mr. Richard
Taylor, National Automobile Dealers Association; Mr. Chet Sal-
kind, executive director, American Society of Pension Actuaries;
Mr. Deane E. McCormick, Association of Private Pension and Wel-
fare Plans; Mr. Ernest Griffes, U.S. Chamber of Commerce.

Gentlemen?

STATEMENT OF ERNEST GRIFFES, U.S. CHAMBER OF
COMMERCE

Mr. GRIFMs. I am Ernest Griffes, Levi Strauss & Co., director of
employee benefits and I am representing the U.S. Chambers of
Commerce as well as the American Society for Personnel Adminis-
tration.

The chamber of commerce representation this morning is 80,000
members and the representation for the American Society for Per-
sonnel Administration is 26,000 members. This dual representation
in this appearance this morning is unprecedented and remarkable
and it should be interpreted as an indication of the strong and
unified support that exists for the concept of encouraging individ-
uals to set aside some resources to supplement retirement income
from employer provided pension plans and social security.

The written testimony has been provided to the committee and I
request that it be entered into the record. My very brief remarks
this morning shall summarize the essential points made in the
written testimony and shall expand upon some technical issues
that can be easily resolved in the legislation and will make it
operate effectively in the real world of benefit plan operations.

As the record of pre-ERISA hearings of the early 1970 s demon-
strate, any encouragement for individuals to save for their retire-
ment has been a ong-sought objective in my testimony before
several Senate and House committees in 1972 and 1973 on half of
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the American Society for Personnel Administration. We strongly
urged that every American, whether covered by an employer pen-
sion plan or not, be afforded every encouragement to provide a
measure of their retirement income security from their own re-
sources. This encouragement is totally consistent with the concept
of retirement income security, resting on three solid foundations:
social security as a base, private pension plans as a supplement,
and personal savings as the additional margin that can make a
worker's retirement years financially comfortable rather than fi-
nancially marginal.

Enactment of legislation such as the chairman's bill, S. 557, as
quickly as possible, would signal to the American public that our
legislators have heard the proposition 13 message, are aware of the
willingness and desire of the people to contribute to their retire-
ment income as evidenced by the Lou Harris poll, and very impor-
tantly would demonstrate that Congress can act responsively, posi-
tively, and quickly to logical issues that help every American to
help themselves.

We also urge Congress to demonstrate by early adoption of S. 557
that it can grasp the quick, clean, solid, and simple concept which
is easily understood and translate it into a good, clean, solid, and
simple law which is easily understood and administered.

Adoption of such a program as proposed by S. 75, section 203 of
S. 209 and S. 557, and S. 594 and similar proposals would help cool
inflationary fires, help create jobs, strengthen the private pension
system, help our retired population in the future, and ease some of
the pressures on the social security system.

There are many technical problems with both S. 209, section 203,
and with S. 75, which bills are essentially identical. It is an old
game, to take a good popular idea that would help the people but is
not in favor with some Government agency, in this case the Treas-
ury Department, and make it so unmanageable in the legislative
form that employers must oppose it because, in the real world, it
would be chaotic to administer.

These technical problems have been, and will be, detailed by
many persons and organizations. The essential technical problems
are related to attempts to prevent discrimination between higher
paid and lower paid employees. Everyone knows full well that a
pension plan will not even be qualified by the IRS unless it satis-
fies very complex provisions of the Internal Revenue Code that
specifically prohibit such discrimination.

It is not necessary to destroy a perfectly good concept by burden-
ing it with bureaucratic redundancy. This appears to be little more
than a bureaucratic technique for delaying and discouraging enact-
ment of this legislation.

Senator BKNTsEN. With our time limitations, we are going to
have to take the rest of your statement for the record. We appreci-
ate it.

Mr. GRIFM. I understand.
Senator BENTSEN. Mr. Taylor?
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STATEMENT OF RICHARD TAYLOR, NATIONAL AUTOMOBILE
DEALERS ASSOCIATION

Mr. TAYLOR. My name is Richard B. Taylor. I am here on behalf
of the National Automobile Dealers Association Retirement Trust,
a trust fund of approximately $350 million. We are a little bigger
than that right now. We represent 76,000 participants and 5,300
plans.

I do have a written statement that I would like to submit for the
record. I am going to try and summarize some of the major points
in that statement.

We, of course, as others, applaud the efforts of the Senate and
the House to correct some of the problems with the small employer
and private pensions.

Our experience is that the financial position of small employers
such as automobile dealers often requires the employer to require
contributions of the participant. It is a way to provide meaningful
benefits.

In fact, 90 percent of the 5,300 plans we administer right now are
contributory. That represents about 60,000 participating employees
that are contributing.

We have problems with IRA's which, inequitably, as far as we
are concerned, permit the use of pretax dollars for certain employ-
ees and not for others. IRA's encourage withdrawals. That is our
experience. Our participants do withdraw with the idea of estab-
lishing a tax shelter, a tax deduction.

In over 400 of our plans, we have a certain death benefit availa-
ble for certain participants. When a participant withdraws from a
plan he now eliminates that special death benefit which in some
cases for rank and file employees can mean as much as $75,000 in
death benefits lost to the family.

Participants who withdraw lose vesting credit for the time that
they are out of the plan. We find that most participants fail to
recognize the substantial benefits lost when they withdraw from a
company-sponsored plan, even when counseled individually.

An even more serious problem we are faced with is the one when
people withdraw from plans and adversely affect the coverage
under the plans for continued qualification.

We have found that, in comparing choices for the participant in
most cases, the net tax savings for his withdrawal and the estab-
lishment of an IRA is less than what he is giving up in employer
contributions.

As far as qualified plan deductibility, we have, as I said, 60,000
participants participating now. That only represents 70 percent of
the eligibles that we have available for plans. There are another
25,000 potential participants; some of them have IRA's. If we can
get only 50 percent of that 25,000, 13,000 more people will begin to
accumulate retirement benefits who do not now and the 60,000 who
are making contributions, we think we can encourage to increase
those contributions and increase their balances.

As an example, an employee at age 35 who makes $10,000 con-
tributes 2 percent, which is $200. If we could get him to double that
to $400, he would accumulate another $25,000 which would prob-
ably buy him, at age 65, $250 more per month in retirement
benefits. That lessens the burden on systems such as social secu-
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rity. It also would encourage employers to continue to maintain
plans that may now be in jeopardy because of withdrawals.

We are opposed to the grandfathering of deductibility. The prob-
lem is presented in section 203 of S. 209, because our experience
indicates employers have to set up plans anyway and do not shift
the burden. They have to set up that type of plan. There are rules
on curtailments that probably will not permit employers to shift
that burden. One Revenue ruling in particular would probably tend
to disallow that.

As far as discrimination standards, we favor the simplest ap-
proach, S. 557. However, if Congress feels it necessary, then we
would favor S. 75 in which only the highest paid would lose deduct-
ibility if a problem is created. So 557 involves the least expense and
the least administrative burden for us as an administrator of large
numbers of accounts.

That concludes our remarks, Mr. Chairman, and I would be
happy to answer any questions you might have.

Senator BENISEN. Thank you very much, Mr. Taylor.
May we have your presentation?
Mr. MCCORMICK. Thank you, Mr. Chairman.

STATEMENT OF DEANE E. McCORMICK, JR., ASSOCIATION OF
PRIVATE PENSION AND WELFARE PLANS

Mr. MCCORMICK. Mr. Chairman and members of the subcommit-
tee, my name is Deane McCormick. I am appearing on behalf of
the Association of Private Pension and Welfare Plans.

First, let me express the gratitude of the association and its
members for the attention that sponsors of S. 75, S. 209, and S. 557
have given to employee savings toward the retirement years. As
the cost of pensions continue to escalate, it becomes clear that the
employees security must depend on the employer and Government.

We want to thank Senators Bentsen, Dole, Javits, Nelson, and
Williams for recognizing the problems and proposing solutions.
Who decides, though, where a particular dollar of compensation
will be devoted rather to pensions, immediate wages, or some other
alternatives? It is important to understand that the choice of pro-
viding pensions or the amount provided is not exclusively an em-
ployer's decision. Quite often the amount devoted to pensions is left
strictly to employees. Under these circumstances you will find that
the desire of one employee will differ from that of a fellow employ-
ee; the younger employee will want his compensation immediately
to take care of the needs of his young and growing family while the
older worker will prefer to have compensation to take care of his
retirement years.

The contributory pension plans can accommodate both of these
different needs by permitting the employee to vary his contribution
as his needs change during the course of his working life. Recogniz-
ing the importance of pension benefits does vary and there may be
conflict between the employees.

The tax considerations of funding pensions should be neutral.
This is not the case, however, as Mr. Taylor has pointed out so
clearly. There have been quite adverse impacts on the qualified
plans since the enactment of the IRA.
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Perhaps even more important is the financial impact of inflation.
For instance, if an employer had instituted a final pay plan, ex-
pecting a 3-percent inflationary rate, and the national economy
actually experienced a 7-percent inflationary rate, the cost of the
employer would actually have experienced would increase 159 per-
cent over what he would have initially contemplated putting into
the plan.

The employees also are quite concerned about the inflationary
rate and its effect on retirement security. A Lou Harris survey
concluded that two-thirds of the employees are willing to contrib-
ute more than they do now in exchange for larger benefits or
earlier benefit eligibility.

The greatest concern seems to be the continued rise of living cost
following retirement.

Employers are hard-pressed to adopt average pay plans or im-
prove such plans because of the recent years of heavy inflation.
One way to encourage adoption of this type of plan is to provide for
additional benefits in these plans is to provide for a contributory
qualified supplement. Such supplements would, of course, be much
more practical if employee contributions could be made on a tax-
deferred basis.

By providing this additional attraction, Congress would be en-
couraging the growth of the private pension system and alleviating
some of the presssure on private pension programs, social security
in particular.

Another important byproduct of increased employee contribu-
tions is the inflationary impact. If a broad segment of society chose
to forego current consumption in return for increased pensions, the
overall effect would be very helpful in the national fight against
inflation. An important corollary of that advantage, of course,
would be that funds withheld would be invested, thus increasing
capital formation and helping to generally expand the size ana
efficiency of the national economic plan.

The major differences between these two bills, S. 75 and S. 557, is
the amount that is provided as a deduction and the discrimination
test. The AAPWP suggests the need for deductibility of employee
contributions has been demonstrated and is needed and the maxi-
mum has to be limited by budgetary limitations.

Nondiscrimination rules are necessary for the employee contribu-
tion as the current rule for section 401 of the code are broader and
more effective than the ones proposed.

The discrimination rules of S. 75 should be confined to voluntary
contributions if legislatively feasible.

We thank you.
Senator BENrsEN. Thank you very much.
Mr. Salkind?

STATEMENT OF CHET SALKIND, EXECUTIVE DIRECTOR,
AMERICAN SOCIETY OF PENSION ACTUARIES

Mr. SALKIND. Thank you very much.
My name is Chet Salkind. I am executive director of American

Society of Pension Actuaries, a national professional society con-
sisting exclusively of pension plan actuaries and consultants. Our
1,800 members provide actuarial, consulting and administrative
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services to approximately 25 percent of the qualified retirement
plans in the United States.

Our society is pleased to be able to offer comments on the several
bills under consideration by the subcommittee which will allow
deductions for contributions to qualified retirement plans. We ap-
plaud the efforts made by Senators Bentsen, Dole, Javits, Nelson,
and Williams to introduce the concept of deductibility of employee
contributions in S. 75, S. 209, and S. 557. We heartily endorse this
concept and believe its enactment would significantly strengthen
the private pension system.

That the system needs strengthening is attested to by PBGC
statistics which show that approximately 22,000 defined benefit
plans have terminated from the time of ERISA's passage through
December 1978. The rate of terminations has been particularly
heavy among small plans. If one considers all types of pension
plans, there has been a decrease in the ratio of new plans to
terminated plans from 14.4 in 1973 to 4.3 in 1978. Such data
indicates there presently is serious trouble in the private pension
system.

The major reason for the number of terminations and consider-
able reluctance of employers to initiate new plans is cost. Not only
do the vesting, funding and other substantive provisions of ERISA
serve to increase costs, but the new and burdensome reporting and
disclosure requirements have resulted in significant increases in
administrative costs. The impact is particularly severe in the small
plan area. The summary of the cost of Government regulation
study developed by Arthur Andersen & Co. for the Business Round-
table stated, in part, that:

The incremental administrative costs of ERISA are disproportionately greater for
small businesses than for larger businesses. For example, the 10 smallest employers
incurred average incremental costs per employee in 1977 nearly seven times those
of the 10 largest.

The U.S. private pension system has been behind the systems of
other countries for many years because deductions of employee
contributions have not been allowed. We strongly support the con-
cept of allowing a deduction by the employee for contributions
made to qualified plans. Our society believes that such deductions
would provide a strong incentive to establish and maintain tax
qualified retirement plans. We urge Congress to adopt the ap-
proach taken in Senator Bentsen's bill, S. 557.

We believe the maximum deductible amount in that bill, $1,500
or 15 percent of compensation, would have a more favorable impact
in stimulating the growth of pensions plans than the more limited
maximum deduction of $1,000 or 10 percent of compensation in S.
75 or S. 209. Further, we would suggest inclusion of a proviso that
would permit an increase in the $1,500 limit to reflect the impact
of inflation, perhaps to correspond with the cost-of-living increases
prescribed in the Internal Revenue Code section 415 limitation.

A second reason for our favoring S. 557 is that it does not
contain the restriction found in S. 209 with regard to plans which
require mandatory contributions-mandatory employee contribu-
tions made under a plan adopted after December 31, 1977, will not
be deductible.

47-321 0 - 79 - 13
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The most prevalent and certainly the most significant reason for
requiring employee contributions to a qualified plan is to enable
employees to accrue more adequate retirement benefits than would
be possible if the employer were the sole source of funding for the
plan benefits. Employers will differ widely in financial abilities to
fund an adequate pension plan and in philosophies regarding the
possible methods of funding the plan. It is our view that Congress
should not discriminate against plans which provide for mandatory
employee contributions, but should continue to allow the parties to
decide which type of plan best suits their needs.

Finally, we support the approach taken in S. 557 because of the
absence of a discrimination test. We must admit that this question
caused us serious concern and that, in testifying on S. 209, we
supported the general concept of a discrimination standard, al-
though we reserved judgment on the details. If the question is
viewed solely from the perspective of encouraging the development
of broadly based pension coverage, a case can certainly be made for
the existence of a discrimination test to disallow deductions in
situations where most contributions are being made by the highly
compensated employees. Viewed solely from that perspective, we
feel the discrimination standards in the Dole-Nelson bill, S. 75, are
reasonable.

Although we recognize that a case may be made for discrimina-
tion standards, we have come to the conclusion that such standards
are inappropriate if the question of deductible employee i Untribu-
tions is looked at from another perspective-the need to encourage
the development of a major source of private capital. We are all
familar with the problems of inadequate capital formation.

In our written statement there is a statement by the Investment
Work Group of the DOL Advisory Council about the need for
additional capital.

We believe it is of critical importance to do all that is feasible to
encourage the development of pension plans as a source of invest-
ment capital, and that allowing deductions for employee contribu-
tions, as provided under S. 557, would be of significant help in
solving our capital formation problems. Consequently, for this
reason, as well as to provide increased retirement coverage under
the private pension system, we support S. 557.

We will be happy to provide any additional information that the
subcommittee feels will be useful.

Senator BENTrSEN. Thank you very much.
I think all the statements have been helpful to us. You come

from very diversified backgrounds and that adds to the importance
of it.

Senator Dole?
Senator DoLE. I do not have any questions. It seems to me that

we are all in agreement that we ought to de something. I guess the
bottom line is how much can we afford and what can we pass.

Senator Bentsen's bill may be a better approach. I understand
why you would want $1,500 or 15 percent. There is about $300
million in revenue difference. Those are the tradeoffs. I understand
the question about the discrimination test. Hopefully based on the
record today we can work out some acceptable program that will
pass the Congress.
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I guess that is what you are really concerned about. You all want
something to happen; is that correct, or do you just want what you
want to happen?

Mr. TAYLOR. We will take anything we can get.
Senator BENTSEN. You have to watch that kind of statement.
Mr. Matsunaga?
Senator MATSUNAGA. Thank you, Mr. Chairman.
Mr. Taylor, on page 2 of your statement, you say ERISA permits

employees not covered under a qualified plan to use pre-tax dollars
to fund retirement benefits by deducting contributions to an indi-
vidual retirement account; in contrast employees who are covered
under a tax-qualified plan may not establish an IRA.

Because of this limitation, you say, a number of the participants
in contributory plans have elected to withdraw in order to estab-
lish their own IRA's.

What percentage of the employees have withdrawn? Do you have
any figures on this?

Mr. TAYLOR. I do not have any exact figures, Senator. I can tell
you in the last several years we have terminated employer-spon-
sored plans for about 230 dealers who gave as a reason to IRS in
the process, employee disinterest. We know what that means, be-
cause we checked the facts. They had a substantial number of
people who were going to drop out, or who already had, because
they would rather have IRA's than a company-sponsored plan.

The average number of participants in one of our plans is about
20. There are some much larger than that, so 20 times a couple of
hundred would give you a rough idea.

Senator MATSUNAGA. What is the total number of participants?
Mr. TAYLOR. We have about 76,000 participants in all of the

plans. About 90 percent, 85 to 90 percent of them are making
contributions on a required basis.

Senator MATSUNAGA. You also state that approximately 90 per-
cent of the 5,300 plans maintained by the 4,300 dealers participat-
ing are contributory. Of the 10 percent who are noncontributory,
are they noncontributory because of the present law or because of
other reasons.

Mr. TAYLOR. The 10 percent that are noncontributory are pri-
marily profit-sharing plans that contributions are determined on a
discretionary basis by the employer, and we discourage any manda-
tor contributions under such a program.

nator MATSUNAGA. I see.
So these plans were noncontributory from the beginning and not

because of the provisions of ERISA?
Mr. TAYLOR. No.
Senator MATSUNAGA. I see.
What about the other witnesses here. Do you have any experi-

ences of your own as to dropouts because of the present provisions
of ERISA?

Mr. MCCORMICK. I believe we do. In my own particular company
I am with, Senator, the only thing that has changed in our compa-
ny with our pension plan since the enactment of ERISA has been
the introduction of the IRA account by ERISA.

That lost approximately 10 percent of the participants since that
time.
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That would be a number of about 6,000 employees who no longer
participate, but presumably would have had the law not been
changed.

We think they are attracted to the IRA by reason of the tax
deduction that is there. We feel this attraction is to their disadvan-
tage. They obviously would lose disability benefits, some insurance
benefits, and vesting benefits, possible improvements in benefits if
the company should improve the plan in the future.

Senator MATSUNAGA. Do you believe that the enactment of the
pending bills will cause a reversal of the dropouts?

Mr. MCCORMICK. I believe it would. If we had tax neutrality
there would be no reason for them to drop out of the plan. They
would have the deduction there.

Even if we had Senator Dole's bill of only $1,000, that would take
care of the great percentage of our workers. Senator Dole's bill, as
Treasury testified, would benefit 94 percent of the people of the
United States. That it would be negative to them, I cannot under-
stand their reasoning to that.

Senator MATSUNAGA. Would any of the other gentlemen like to
state their experience for the record?

Thank you, Mr. Chairman.
Senator BENTSEN. If there are no further questions, thank you

very much, gentlemen for your testimony. It has been helpful to us.
[The prepared statements of the preceding panel follow:]

STATMENT or ERNEzr GRIFFES

Good morning, Mr. Chairman and committee members. I am Ernest Griffes,
Director of Employee Benefits for Levi Strauss and Company and am appearing this
morning on behalf of the 80,000 members of the Chamber of Commerce of the
United States and, by mutual agreement, also on behalf of the 26,000 professional
personnel executives who are members of the American Society for Personnel
Administration.

Such dual representation in this appearance is unprecedented and remarkable
and should be interpreted as an indication of the unified support that exists for the
concept of encouraging individuals to set aside some resources to supplement retire-
ment income from employer provided pension plans and social security.

Written testimony has been provided to the committee and I request it be entered
in the records of this hearing.

My brief remarks shall summarize the essential points made in the written
t&timony and shall expand upon some technical issues that can be easily resolved
in the legislation and will make it operate effectively in the real-world of benefit
plan operations.

As the record of r,-ERISA hearings of the early 1970's demonstrate, any encour-
agement for individuals to save for their retirement has been a long sought objec-
tive. In my testimony before several Senate and House Committees in 1972 and 1973
on behalf of the American Society for Personnel Administration we strongly urged
that every American, whether covered by an employer pension plan or not, be
afforded every encouragement to "provide a measure of their retirement income
security from their own resources."

This encouragement is totally consistent with the concept of retirement income
security resting on three solid foundations: social security as a base, a private
pension as a supplement, and personal savings as the additional margin that can
make a workers' retirement years financially comfortable rather than rmancially
marginal.

Enactment of legislation such as the Chairman's bill, S. 557, as quickly as possi-
ble, would signal to the American public that our legislators have heard the Propy
sition 13 message, are aware of the willingness and desire of the people to cont- ib-
ute to their retirement income as evidenced by the Lou Harris Poll, and very
importantly would demonstrate that Congress can act responsibly, positively, and
quickly to logical issues that help every American to help themselves.
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We also urge Congress to demonstrate by early adoption of S. 557 that it can
grasp a good, clean, solid and simple concept which is easily understood, and
translate it into a good, clean, solid and simple law, which is easily understood and
administered.

Adoption of such a program as proposed by S. 75, S. 209 (Section 203), S. 557, and
S. 94 or similar proposals would help cool inflationary fires, help create jobs,
strengthen the private pension system, help our retired population in the future
and might even ease some of the pressures on the social security system.

There are many technical problems with both S. 209 (Section 203) and S. 75,
which are essentially identical. It is an old game to take a good popular idea that
would help the people, but is not in favor with some government agency (in this
case the Treasury Department), and make it so unmanageable in legislative form
that employers must oppose it, because in the real world it wouid be chaotic to
administer.

These technical problems have been and will be detailed by many persons and
organizations. The essential technical problems are related to attempts to prevent
discrimination between higher paid and lower paid employees. Yet everyone already
knows full well that a pension plan will not even be qualified b the IRS unless it
satifies very complex provisions of the Internal Revenue Code that specifically
prohibit such discrimination. It is unnecessary to destroy a perfectly good concept
by burdening it with bureaucratic redundency. This appears to be little more than a
bureaucratic technique for delaying and discouraging enactment of this legislation.

We offer the following simple suggestions which can easily be incorporated into S.
557 to make it even better legislation:

(1) Make it absolutely clear that employees may either (a) take the deduction for a
contribution to an employer sponsored plan, or, (b) participate in an Individual
Retirement Account outside of an employer sponsored plan. This will assure that
small employers with qualified pension plans will not be forced to bear the heavy
administrative burdens of adding employee contributions to the plan if they are not
presently provided for, but employees will still be given the incentives to save. This
would especially help small employers who can least afford the expensive adminis-
trative burdens.

(2) Provide that the employers only administrative obligation is to provide employ-
ees with a statement of the total amount of the employees contribution during the
year, possibly on the W-2 wage reporting form.

(3) Provide that all the presently issued rules and regulations concerning IRA's
with respect to contributors to such IRA's will apply to employee contributions to
employer sponsored plans. This would support the concept of portability of benefits
when an employee changes jobs by permitting rollovers. The IRA rules are also
becoming established and understood and this would prevent development of a
whole new set of complex rules that would be unnecessary and confusing.

(4) Incorporate the concept of a homemaker retirement savings program into S.
557 as is proposed in S. 94. This is consistent with powerful social trends that
demand recognition of the important role of the homemaker spouse and equality
between men and women.

(5) Clarify that where both spouses are covered by an employer pension plan, both
are eligible for the retirement savings deductions.

In summary, we believe that S. 557 is completely consistent with the objectives of
improving productivity, increasin* employment and controlling inflation as stated
in the Report of the Joint Economic Committee of Congress.

We urge Congress to resist all attempts to defile the positive values of encourag-
ing employer savings for retirement by encumbering the idea with other objectives,
such as those being proposed by Representative Pepper.

Lastly, we strongly support S. 557 and urge that with some modifications as
outlined it be enacted into law quickly and apply to the current tax year. We
commend the Chairman on offering a clean, honest, simple and manageable propos-
al that reflects the will and desire of the people, rather than the will of some
bureaucratic agency.

Thank you.
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STATEMENT OF THE CHAMBER OF COMMERCE OF THE UlITED STATES

by Ernest Gritfes

Good morning, I am Ernest Griffes, Director of Employee Benefits for

Levi Strauss and Company with home offices in San Francisco, California. I

am also a member of the Employee Benefits Committee of the Chamber of Commerce

of the United States, and as such, I appear today on behalf of the more than

80,000 business and organization members of the National Chamber. Accompanying

me is Michael Romig, Director of the National Chamber's Economic Security,

Education and Manpower Section.

Because our nation's retirement income systems are financed largely by

employer contributions to social security, private pensions, profit sharing and
welfare plans, the business community has a vital stake in the genuinely

concerned about the adequacy of the retirement incomes of their employees, we

enthusiastically support the Intent of this legislation to increase retirement

savings and income.

RETIREMENT: A NATIONAL CONCERN

The United States appears to be in the early stages of a social and

economic change of enormous importance. Demographic, employment and retirement

patterns suggest numerous problems ahead in meeting the needs of the elderly

who, by 2030. may constitute over 20 percent of our population.

Concerns about the adequacy of retirement income and national policies

designed to encourage sound retirement savings plans take on a sense of urgency

when we consider that the number of older citizens in America is increasing and

that, because of increased longevity and improvements in pension programs, the
number of years spent in retirement is growing. These trends will have a dramatic

impact on retirement costs and retirement incomes.
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Already, 24 percent of the FY 79 budget of the federal government is

allocated to the elderly. Old Age Survivors and Disability Insurance, Medicare,

Supplemental Security Income and Black Lung benefits will pay out more than

$94 billion to persons over 65. Another $14 billion will be paid to the elderly

under Civil Service, railroad and military retirement programs. Still another

$4 billion will go the the elderly under other programs providing housing subsidies,

food stamps, and social and unemployment services. In addition to these outlays

from the federal budget, we can readily count about $19 billion to be paid in

private pension benefits this year and another $11 billion from state and local

government retirement programs.

These expenditures, large as they are, pale in comparison to HEW's

estimates of $635 billion per year in 2025 -- more than 40 percent of total

estimated federal government outlays. Private and public pensions can be expected

to escalate as well and add many more billions of retirement Income for those

over 65.

Whether these costs can be afforded is a serious question and one that

must be answered soon if people are to make adequate preparation for their

retirement security.

For these reasons, we were extremely pleased to note the establishment of

the President's Commission on Pension Policy (Executive Order 12071, July 12, 1978).

This Commission is to undertake a comprehensive review of retirement programs and

develop national policies to ensure that the programs are effective and equitable

and take into account available resources and relevant demographic changes.

. --- -We hope this Commission will render valuable assistance to the Congress,

the business community and all citizens as we move to met the challenges ahead.

And, we hope that this Committee will take the necessary steps to see that the

Commission is afforded sufficient opportunity to carry out its important tasks.

SOCIAL SECURITY: A NATIONAL CONCERN

The cost of social security alone is a matter of great national concern.

Granted, today's workers, as taxpayers, are letting the Congress know how much

they dislike the tax increase approved in 1977. Yet, the same workers, as

beneficiaries, have as much concern about the costs of social security when it

is their turn to retire. A recent survey by Louis Harris for Johnson & Higgins,

a nationally-respected insurance brokerage and consulting firm, found that
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a substantial number, particularly among younger employees, have little

confidence in Social Security's ability to pay their retirement benefits.

Despite the massive payroll tax increase -- over $220 billion in the next

10 years -- the social security system remains in trouble. Payroll taxes will

soon cover nearly all wages paid in America. Presently, they are imposed at over

a 12 percent rate (6.13% on employers and 6.131 on workers) but that figure may

need to be doubled early in the 21st century to finance the payments being

prolsed today. If today's workers ate rebelling at the prospect of 12 to 14

percent payroll taxes, what certainty is there that tomorrow's workers will be

willing to pay a rate double today's?

These attitudes must be viewed with alarm. They may also be seen as an

opportunity to rely more and more on the retirement savings efforts of the

private sector. We see the legislation before this subcommittee as Just such

an opportunity. It is timely and critical to the concerns of the public and

complementary to existing approaches to retirement savings.

PENSION INCOME: A NATIONAL CONCERN

The National Chasber's policy goal is to assure that private sector

retirement savings efforts -- by employers, employees and self-employed

individuals -- play a substantial role in meeting individual retirement income needs

To the extent that government policies, laws and regulations help achieve this

goal, our problems with the adequacy and the affordability of public programs

are diminished.

We urge this committee to create a statutory environment that is

attractive for retirement savings by individuals. Everyone

is free to save for retirement but only the self-employed and those

not participating in a tax qualified pension plan have the assistance of

our tax laws to aid them in this effort. For these fortunate individuals, the tax

laws permit them to exempt these savings and the investment income it earns from

current tax. Both the funds saved and the income they earn becomes taxable only

when it is drawn out from the savings vehicle. For most who elect to take this

approach to retirement savings, the tax occurs at a point in their lives when

it will take a smaller bite of their income. As such, this can be a strong and

effective incentive to save for one's retirement.

These tax favored savings programs are known as "Keough Plans" for the

self-employed and "Individual Retirement Accounts" for employed persons not

participating in a tax qualified pension plan. The former permits annual

retirement savings up to $7,500 per year while the latter is limited to $1,500.
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Every American deserves the *an opportunity to save for hia or her

retirement. All who are not nov permitted to shield retirement savings from
current income tax should be able to add to their retirement programs up to
$1,500 per year on a tax deductible basis. This Is generally the thrust of

the legislation before this subcommittee.

WWAT THE BILLS PROVIDE

S.557, introduced by Senator Season, would allow individuals to claim
as much as a $1,500 tax deduction for certain contributions to a company
pension plan or to an individual retirement account.

S.75, introduced by Senator Dole, would allow individuals to claim cc
much " a $1,000 tax deduction for certain contributions to a company retirement
plan or an individual retirement plan.

S. 209, introduced by Senators William and Jevits would, among other

things, allow individuals to take a tax deduction for contributions up to 10
percent of income or $1,000 (whichever is leas) to a company pension plan or

to an individual retirement account.
All of the foregoing bills do not require employers to accept employee

contributions. But if an employer does accept contributions, he also accepts
the paperwork and reporting burdens.

We nthusietically endorse S.557 because of its higher limits and Its

relative simplicity. Further, it imposes no additional non-discrimination
rules on employer's pension plans.

S.75 and S.209, while comendable for their efforts to increase
retirement savings, are seriously flawed by unnecessarily complex rules and
requirements designed to protect against a revenue lose that may be occeassioned
by an undue amount of retirement savings by employees. In the face of the very
real problems of retirement income adequacy, social security financing and a
shortage of private savings for investment, the concerns of S.75 and S.209

are overstated.
Beyond this, the national interest t served by federal encouragement

to individuals to save for retirement luring their working years. As such

individual savings mount and are converted into retirement income, relief will
be given to the pressures on both our Social Security and welfare systems.
Furthermore, increased individual savings add to capital formation which yields
increased employment and economic growth plus a broader tax base. This would
tend to offset any revenue loss and, indeed, the revenue loss is usually only a

tax deferral until the retirement income t received.

For these reasons, we urge this subcoemitte to approve S.557 as the
best approach to encouraging and expanding individual retirement savings.
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STATEMENT

OF THE

NATIONAL AUTOMOBILE DEALERS AND ASSOCIATES

RETIREMENT TRUST

My name is Richard B. Taylor. I am representing

the National Automobile Dealers and Associates Retirement

Trust (NADART). We appreciate the opportunity to present

to the Subcommittee our comments on S.75, S.557 and S. 209.

These proposals provide different solutions to one of the

major problems facing small employers, such as automobile

dealerships, that maintain qualified retirement plans.

For the reasons set forth below, NADART applauds

the efforts made by Senators Bentsen, Dole, Javits, Nelson and

Williams and strongly urges passage by the Congress of a bill

which will permit deductibility of employee contributions.

Because employee contributions to qualified re-

tirement plans are not tax deductible, individuals presently

are induced to drop out of such plans to establish Individual

Retirement Accounts (IRA's) where their contributions are tax

deductible. The aforementioned proposals will eliminate this

incentive by permitting employees belonging to qualified plans

to deduct their contributions to these plans.

NADART is the sponsor/plan administrator of four

Master Plans approved by the Internal Revenue Service.

Members of the National Automobile Dealers Association may

adopt one or more of the Master Plans sponsored by NADART.

Currently, NADART administers over 5,300 retirement plans

covering in excess of 76,000 employee participants. The
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dealers who have adopted one of NADART's Master Plans are

located throughout the United States.

Generally, the financial position of an average

dealer does not permit him to maintain a plan without seeking

to share the cost with his employees by requiring them to con-

tribute to the plan. This is clearly demonstrated by the fact

that approximately 90% of the 5,300 Plans maintained by the

4,300 dealers participating in NADART Master Plans are con-

tributory.

In order for a dealer to establish and maintain a'

tax-qualified contributory plan, he must demonstrate that a

fair cross-section of the employees at all income levels parti-

cipate in the plan at all times. In other words, a dealer must

demonstrate that high, middle and low paid employees will con-

tribute under his plan at all times.

The Employee Retirement Income Security Act of

1974 (ERISA) permits certain employees to use pre-tax dollars

to fund a retirement benefit by deducting contributions to

an Individual Retirement Account (IRA). Employees who are

covered under a tax-qualified plan are not, however, allowed

to participate in an IRA. Because of this limitation, a number

of the participants in our contributory plans have elected to

withdraw in order to participate in an IRA.

Although in most situations the participant would

have been better off in the dealer's plan, the deductibility
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of the contribution to an IRA appears to attract the indivi-

dual away from the plan. In virtually every case the partici-

pant's net tax savings from the IRA deduction is less than the

amount he has given up in dealer contributions. Approximately

400 of our plans also have a significant death benefit for

active participants which, depending upon the age and compensa-

tion of a rank and file employee, can be as high as $75,000.

when an employee is induced to leave the dealer's plan his

family loses this valuable benefit should he die. in addition,

a participant who withdraws no longer continues to accrue vest-

ing in dealer contributions during his period of inactive

status. A participant often fails to recognize the substantial

benefits which he will lose when electing out of a dealer's plan.

The ramifications of the trend to elect-out of the

contributory plan are also very serious for NADART and its

Master Plans. As previously stated, a dealer must be able to

demonstrate that a fair cross-section of his employees partici-

pate in the plan at all times in order to retain the tax-quali-

fied status of the plan. Many of the participants who elect-out

of the Master Plans are lower paid rank and file employees. As

these employees withdraw from the plan, the dealer's ability to

demonstrate that a fair cross-section of employees participate

diminishes. When the dealer is unable to demonstrate that a

fair cross-section of his employees participate in the plan,

the tax-qualified status of the plan is lost.
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Because many of the dealers in NADAR-2s Master

Plan have fewer than twenty employees, withdrawal of even

one employee can have a significant impact on the dealer's

ability to maintain tax-qualified status for his plan, partic-

cularly for the dealer who must adopt a contributory plan.

Failure to enroll several employees will severely restrict his

ability to demonstrate that a fair cross-section of employees

will participate.

Not only will deductibility of employee contributions

have a salutary effect on the problem of qualification of the

plan, it should also produce greater participation in the plan.

At this time, there are approximately 60,000 participants mak-

ing mandatory contributions to our Master Plans. This repre-

sents only about 70% of eligible employees. Therefore, another

25,000 potential plan participants who are nolz in the Master

Plans may be induced to join by the deductibUity feature. If

only 50% of this additional uncovered group enroll, about

13,000 employees who at present have no retirement plan or make

small contributions to an IRA, will begin to accumulate funds

for their future retirement. In addition, the bulk of the

60,000 existing participants, many of whom are only making the

minimum required contribution, will be induced to make addi-

tional voluntary contributions thereby increasing their poten-

tial retirement benefits dramatically. For example, one of

the NADART plans provides for a two percent employee mandatory

contribution. In this case an employee earning $10,000 makes
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a contribution of only $200. Assuming such employee is age

35, and is induced to increase his contributions to $400 per

year as a result of the deductibility of his contributions,

his account balance could be expected, at present interest

rates, to accumulate an additional amount of approximately

$25,000 by age 65 which would increase his monthly benefits

by over $250 per month.

In order to permit dealers participating in the

Master Plan to continue to operate qualified plans, encourage

new dealers to adopt qualified plans, and protect the best in-

terests of participants, Congress must enact a bill to permit

a deduction for employee contributions to a qualified plan.

Of course, we favor the least complex approach to

solving the problem of encouraging employee participation.

In this regard S. 557 provides the most straight forward pro-

vision for deductibility. We understand that last year during

the Congressional conference of the tax-writing committees on

the Revenue Act of 1978, the Treasury proposed discrimination

standards which may be reflected in part in-the Dole-Nelson

bill S. 75. If Congress believes that discrimination stan-

dards are necessary to achieve a bill to permit a deduction

for employee contributions, we would support S.75. In this

regard, S. 75 clarifies that when a plan fails to satisfy the

discrimination standards it results only in the loss of a

deduction for the highly compensated participant. Further-

more, the income level established in S. 75 for highly com-

pensated participants is reasonable.
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For the same reasons we support section 203 of

S. 209. However, the provision of S. 209 which precludes

employers from adopting new plans providing for eipployee con-

tributions we strongly oppose. The stated reason for limiting

the deduction to plans currently providing for mandatory con-

tributions is the fear that employers will shift to contribu-

tory plans passing off the cost to employees. Our experience

indicates that small employers will not switch from non-contri-

butory to contributory plans. In fact, virtually all our par-

ticipating dealers establish contributory plans as the only

way to provide meaningful benefits to participants since the

average dealer is often unable to fund the entire plan himself.

Furthermore, an amendment requiring employee contributions to

provide the same benefits that previously were provided exclu-

sively by employer contributions results in a curtailment of the

plan. An existing Treasury Ruling (see Rev. Rul. 69-24, 1969-1

C.B. 110) requires that all employees become 100% vested or the

plan will lose its qualified status when such curtailment occurs.

In either case the consequences are harsh and suf-

ficient to discourage employers from switching to a contribu-

tory plan from a non-contributory plan. Arbitrarily cutting-off

employers from establishing such plans in the future only serves

to discourage an employer from establishing any new plan. Such

a result is clearly contrary to the stated purpose of S. 209.

This section of the bill is grossly unfair to the small employer

and we urge that any bill enacted by Congress not contain such

a restrictive provision.

For the reasons stated above, NADART urges immedi-

ate enactment of a bill which will provide employees a deduc-

tion for their contributions to a qualified retirement plan.

'I appreciate the opportunity to comment upon this

proposed legislation on behalf of NADART and will be happy at

this time to respond to any questions you may have.

Thank you.
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STATEMENT f' TH ASSOCIATION OF PRIVATE PENSION AND WELFARE PLANS

The Association of Private Pension and Welfare Plans is a'non-profit organization
founded in 1967. Membership is composed of a full spectrum of plan sponsors including
corporations and associations -- both large and mall -- and most of the principal
consulting firms, insurance companies, investment managers and banks which service
the benefits field.

The Association is dedicated to the preservation and growth of the private employee
benefits field. Our primary efforts are directed to communication between our members
and legislative and regulatory officials to insure-that the needs of the private pension
system are met.

This position paper is the result of the efforts of one of our several effective
committees to inform and educate legislators, regulators and the public in an area of
great importance within the industry represented by the APPWP.

Mr. Chairman &nd Members of the Subcommittee:

My name is Deane B. McCormick, Jr. I am a member

of the Board of Directors of the Association of Private

Pension and Welfare Plans and serve as the Chairman of its

Legislative Committee.

I am pleased to have the opportunity to appear before

you today to present the APPWP's views on S. 75 and S. 557 as

well as Section 203 of S. 209.

The Association of Private Pension and Welfare Plane

is a non-profit organization which was founded in 1967. The

Association's approximately 600 members represent the full

spectrum of employers, unions, plan sponsors and professionals

involved with the maintenance and continued well-being of every

type of private pension or welfare plan being maintained in

America today. Our nationwide membership includes employers,

unions, accounting firms, attorneys, banks, insurance com-

panies, investment firms and counselors, and pension and

welfare plan administrators and consultants. We believe the

Association's broad-based membership offers your subcommittee

a unique perspective on the pension proposals being considered

in these hearings.
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First, let me express the gratitude of the Associa-

tion and its members for the attention the sponsors of S. 75,

S. 209 and S. 557 have given to employee's savings for his re-

tirement years. As the cost of pensions continue to escalate,

it becomes ever clearer that the employee's retirement security

must depend on a cooperative effort of the employer, the

employee and the Government. We want to thank-Senators Bentsen,

Dole, Javits, Nelson and Williams for recognizing the problem

and proposing solutions.

Before preceding to a discussion of the pending bills

and the current law, it is best to comment briefly on the fac-

tors which decide whether a particular dollar of compensation

will be devoted to pensions, immediate wages or some other

alternative. It is important to understand that the choice of

providing pensions or the amount thereof is not exclusively an

employer's decision. Quite often the amount devoted to pen-

sions is left strictly to the employees (perhaps through their

union).

Under these circumstances you will discover that

the desire of one employee will be different than his fellow-

employee. The older employee will be concerned about his re-

tirement security, but the younger employee will want a larger

portion of the employer's compensation costs allocated to imme-

diate cash payments which are available for the needs of his

young and growing family. If the employees must collectively

determine to allocate the proposed wage increase either to cur-

rent compensation or the pension plan, then either the younger
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or older employee is going to be disadvantaged. However, the

contributory pension plan can accommodate these different needs

by permitting the employee to vary his contributions -- to con-

tribute a lesser amount in his early years and more as he grows

older.

In reality, the only distinctions between the contrib-

utory and non-contributory plans are the immediate tax effects

and the fact that in some contributory plans employees have a

degree of choice (precluded by IRS rules from being discrimina-

tory in favor of the highly paid) as to how much of their income

to allocate to their future retirement. The new COWPS guidelines

reflect the impartiality of the compensatory dollar. For in-

stance, if a company had a plan requiring employees to contribute

2% of pay and had planned to give a 7% cost of living pay in-

crease and eliminate the contributory feature of the plan, they

could only do so by cutting back the pay increase to 5%. In

essence, because of the *total compensation" concept, companies

have been making trade offs of this type for years, however, the

COWPS rules highlight the'importance of the "total compensation"

concept which essentially makes the distinction between employer

and employee monies somewhat academic.

Recognizing that the importance of pension benefits

to a particular individual varies through his lifetime and may

conflict with individual desires of his fellow employees, the

tax considerations relative to funding should be neutral. This

is not the case, however, because employer contributions are
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made on a pre-tax basis for the employee while employee con-

tributions must be made on an after-tax basis. In fact, the

recent changes in the law although good in themselves have

had adverse effects on pension coverage because individuals who

are not covered by employer sponsored plans are given the

opportunity to adopt an individual retirement account (IRA), on

a pre-tax basis. The effects of this change has been:

1) to encourage employees to cease participation

in contributory qualified pension plans;

2) to attract employees to IRAs for the benefit of

an immediate available tax deduction, but result-

ing in the employee's loss of:

a) vesting in the employer funded portion;

b) disability and insurance benefits provided

in the pension plan;

c) participation in the future grant of addi-

tional retirement credit for prior years

of plan participation; and

3) to threaten the qualification and loss of the

benefits of the qualified plan to employees

participating therein, thereby accelerating

their taxation and essentially defeating their

retirement expectations.

The main purpose of the foregoing has been to point

out the conflicts fellow employees experience in allocating
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the compensatory dollar, the important role employee contribu-

tions to pension plans can play, and the problem created by.

the current tax discrimination against them. Elimination of

that discrimination would encourage further use of this valuable

benefit structuring tool.

While the current tax law has produced factors nega-

tive to the further development and maintenance of qualified

plans, perhaps even more important is the financial impact of

inflation in escalating the costs of pensions. For instance,

if an employer instituted a final pay plan expecting 3% infla-

tion and the economy experienced 7%, the original costs the

employer expected would increase 159% in a final pay plan.

If he had instituted even a career average plan, his expected

cost would have increased by 73%.

Can the employer bear the entire cost, of a final pay

plan? The answer to that question will vary wLth employers.

Some already do. For others, it would be financially impos-

sible. However, the number who would undertake final pay

plans would increase significantly if the employees also con-

tributed to funding of the pension benefits.

Employees are quite concerned about the inflationary

rate and its effects on their retirement security. The recent

Lou Harris survey on retirement attitudes concluded that more

than two-thirds of the employees are willing to contribute more

than they do now in exchange for larger benefits or earlier
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benefit eligibility. The greatest concern seemed to be the

continued rise of living costs following retirement. The de-

fined benefit final pay plan would usually provide the best

assurance of adequate benefits at the time retirement com-

mences. However, the risk of inflation and consequent costs

of any type of defined benefit plan has motivated many employ-

--ers to adopt defined contribution rather then defined benefit

plans. In 1978, 55,956 defined contribution plans were quali-

fied with the Internal Revenue Service but only 9,728 defined -

benefit plans. ERISA itself also promotes this trend by impos-

ing greater burdens on employers adopting defined benefit plans

rather than defined contribution plans. This is unfortunate

since defined benefit plans are in general more beneficial to

-the employee.

For example, assume a 40 year-old individual initially

making $15,000 works until retirement in 25 years. His salary

increases follow the assumed inflation. His pension is 2% of

pay for each particular year of service in the career average

plan and 2% of final pay for each year of service in the final

pay plan. His pension at different assumed inflation rates

would be:

Inflation rate 3% 6% 7%
Career average plan $10,938 16,459 18,975
Final pay plan $15,703 32,189 40,706
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Upon retirement the individual would be making approximately

$71,000 if inflation had been 7%. The final pay plan would

provide 57.3% of pre-retirement income as opposed to only

26.7% for the career average plan.

Employers, however, are hard pressed to adopt final

average pay plans or improve such plans because of the recent

years of heavy inflation. One way to encourage adoption of this

type of plan or to provide for additional benefits in these

plans would be to allow for contributory qualified (and hence

non-discriminatory) supplements. Such supplements would, of

course, be much more practical if employee contributions could

be made on a tax-deferred basis. By providing this additional

attraction, Congress would be encouraging the growth of the

private pension system and thereby alleviating some of the pres-

sure on public pension programs (Social Secuity in particular).

It should also be stressed at this point that the kind

of supplementation we are referring to here does not imply that

the cost of existing benefits would be shifted back to employees.

In fact, the entire cost is, of course, already borne by the

employees. What we mean here by supplementations are provisions

to allow employees to increase their existing retirement package

without foregoing other employer planned compensation in-

creases. In many cases, such supplementation would be volun-

tary, thus allowing the employees most desirous of and in

need of additional pension benefits to elect to purchase them.
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An additional important by-product of increased

employee contributions is its anti-inflationary impact. If a

broad segment of society chose to forego some current consump-

tion in return for increased future pensions, the overall

effect would be very helpful in the national fight against in-

flation. In addition, the dollars of reduced current consump-

tion would not be permanently lost to those who took the reduc-

tion. Their availability would be merely deferred until some

time in the future when hopefully their use would have a less

inflationary effect on the economy. An important corollary

advantage would, of course, be that the funds withheld would

be invested, thus increasing capital formation and helping to

generally expand the size and efficiency of the national eco-

nomic plant.

Another interesting and important feature of the

employee purchased portion of a pension plan is that under

ERISA rules these benefits are fully and immediately vested

in the employee. If the employee accounts were made totally

tax deductible, these accounts could be rolled over into an

IRA or a successor employer's plan upon an employee's termi-

nation, thus providing a totally portable pension.

Thus the frequent complaints relative to vesting would

be minimized. If an employee expected that he would frequently

rotate jobs he could emphasize his own deductible contributions

for retirement purposes and the employer could still provide
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adequate pensions for his long-term employees by proper struc-

turing of the pension plan. Deductibility of employee contribu-

tions would help resolve the conflict between the short-term

employees desire for immediate compensation and the long-term

employees desire to maximize retirement income.

In summary, we have tried to point out a number of

reasons why we support legislation to end tax discrimination

againsL employee contributions to pension plans. We feel S. 75

and S. 557 are excellent first steps in this direction and we

wholeheartedly support them. We believe S. 209 is defective

in that it does not provide for the growth of the qualified

contributory plan which is the basic concept from which the

private pension system grew. During the last few years we have

followed the development of legislative proposals addressing

this problem and we believe the problems which the private

sector is experiencing under the current law has already pro-

duced many undesirable plan terminations or disqualifications,

as well as literally millions of cases of lost benefits, and

has stagnated the development of new plans. Particularly the

small employer is in great need of this legislation. Attached

to my written statement is a copy of the APPWP's position paper

on the problems faced by the small employer. This paper

emphasizes the negatives of the existing law for the small

employer and his need for such legislation as S. 75 and

S. 557.
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The major differences between these two bills from

the APPWP's viewpoint are 1) the deduction is confined to

$1000 in S. 75 rather $1500 in S. 557, and 2) S. 557 does

not possess any discrimination tests other than what would

be automatically applicable to a qualified plan by reason of

Section 401. The APPWP suggests:

A. The need for deductibility of employee con-

tributions has been demonstrated and the

need is immediate.

B. The amount deductible should be the maximum

amount permitted by budgetary considerations.

C. Additional discrimination rules are unncessary

for mandatory employee contributions as the

current rules of Section 401 of the Code are

broader and more effective than those pro-

posed.

D. The discrimination rules of S. 75 should be

confined to voluntary contributions, if

legislatively feasible.

In conclusion the APPWP applauds your efforts to address

this important issue and thanks you for the opportunity to present

our views.

rthe position pqer referred to at the beginning of the

statement follows:)
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INTRODUCTION

The ultimate irony would be if the Employee Retirement

Income. Security Act of 1974 (ERISA), enacted to strengthen

the voluntary private pension system, contributed more to

its disintegration. Because the APPWP is an organization

dedicated to the preservation and "privatization" of retire-

ment plans, we would view such an eventuality as calamitous.

It takes no great imagination to foresee such a calamity.

Thousands of small plans have already fallen by the wayside

(see Appendix A). Many more tens of thousands of pension

plans will follow. We have, therefore, compiled this modest

list of what we see as some of the more pressing needs for

legislative relief for the small plan.

The full extent to which compliance with ERISA would

impact on private pension plans obviously could not have beei,

known prior to the passage of the Act, but we know today that

many aspects of the Act and the ensuing regulations are proving

to be more than many employers can stand. To the extent

ERISA has created such problems and costs for employers as

to induce plan terminations or curtailments, it is self-

defeating. While the adverse impact of certain provisions of

the Act has been experienced by all employers, small employers

have been most acutely affected. The problems these small

-1-
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employers are experiencing because of burdensome compliance

too often translates into lost retirement protection which

would otherwise have been afforded to their employees, as

these companies terminate plans or refuse to expand exist-

ing plans or to establish new plans.

The full impact of the Act on small employers, which is

difficult to gauge in terms of plans in existence, is much

more difficult to determine in terms of those that will

never come into being. Statistics show that most working

Americans not covered by some form of private pension plan

are employed by small employers. Of almost equal concern

is the fact that ERISA and its progeny of regulations make

the defined benefit form of private pension coverage less

attractive for small employers, while encouraging utili-

zation of other forms of coverage which all too frequently

provide quite inadequate protection upon retirement. Perhaps

the greatest cause of concern is that the traditional

relationship between public and private retirement income

protection is being changed at an alarming rate. The in-

creasing cost to employers of Social Security is, of course,

a factor; but an even larger factor is the increasing cost

and complexity of providing private coverage. According to

a recent survey of 748 firms conducted by the Chamber of Commerce,

Social Security costs went up 173% in the 10 years between

1967 and 1977, while in the same period private pension costs

-2-
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mounted by 191%. These work together to decrease the

likelihood that the private sector will be able to discharge

its desire to provide adequate retirement.

The Association of Private Pension and Welfare Plans

is uniquely qualified to speak to this problem, because it

has a broad constituency among the full spectrum of companies

and individuals involved with employee benefit plans. In-

cluded among its members, besides employers of all sizes,

are actuaries, consultants, attorneys, accountants, admin-

istrators, and employee organizations. A special committee

of the APPWP has been studying the problems small employers

are experiencing because of ERISA for more than a year, and

this paper is the product of that investigation. It should be

noted that this study is restricted to small single employers,

and does not address the problems of small employers partici-

pating in multi-employer plans. What follows does not pretend

to be the definitive laundry list for legislative action even

in this limited area. It is not intended to encompass all

possible revisions of ERISA to relieve the small plan, but

rather our top priority recommendations. For others, the

priorities may be somewhat different; but we believe all

will agree that our priorities are a good start.

Because our Association wants very much to see the

private pension system work, we readily accept the need

for regulation of pensions, but ERISA and the regulations

it spawned have created unnecessary burdens in many areas

-3-
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which should be alleviated. The law has now been on the

books for more than four years. It is, thus, not too soon

to address these problems through corrective legislation.

After careful consideration, the APPWP makes the fol-

lowing recommendations for legislative changes to relieve

some of the larger burdens which ERISA has created for

smaller businesses. We believe enactment of these changes

will remove many of the disincentives for establishment

and maintenance of plans, and will once more entourage

growth of private pension plans among small employers.

It will be observed that our recoumendations begin

with suggested directions to the regulatory agencies.

The growing burden of regulations, which is now recognized

by the Administration itself as a major cause of inflation,

is nowhere more felt than under ERISA. The problem of

regulatory overkill generally is well documented. A re-

cent article in Nation's Business puts it thus:

"It is only a matter of time before the
American consumer realizes that inflation is
not the only cause of higher prices. Govern-
ment regulation, increasing a hundredfold
every year, is also costing the consumer, and
more and more business executives and econo-
mists are convinced that an awakening is at
hand." (Oct. 1978 cover story.)

The article observes that the impact of government regula-

tion on consumer goods and services alone is boosting the

cost of living by $2,000 a year for a family of four!

When one adds the cost of compliance with the multitude of
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government regulations that do not directly add to the

employee's costs as a consumer, but which take a big slice

out of the pie available for his wages and fringes, like

ERISA, the price the employee pays for government is fright-

ening.

It has become apparent that the Administration itself

shares the public's fast growing fears concerning over-

regulation. The New York Times attributes the following

views to Barry P. Bosworth, Director of the Council on

Wage & Price Stability:

"'As has his iconoclastic boss, Mr. Kahn,
Mr. Bosworth indicated that he had less than
complete confidence in Government regulation.
The regulatory agencies are 'a mess, he said,
adding that too often they have failed to cal-
culate the true cost of complying with desirable
social goals, and this failure leads to higher
prices and contributes significantly to infla-
tionary pressures. He noted that the slowdown
in the growth of productivity 'shows up mostly
in those industries hit hardest by Federal
regulation.'

"To the delight of many in the audience,
Mr. Bosworth said that the Administration in-
tends to get regulatory agencies 'to measure
costs as well as benefits."' (New York Times,
12/7/78, Sec. D, p. 4, col. 2.)- - -

In all fairness, however, it must be said that

The problem is more oftun not so much of the regulators'

making as a function of the statutory language itself.

For this reason, we think that Congress must in certain in-

stances expressly relieve the Department of Labor and the

Internal Revenue Service of the necessity of requiring

-5-
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some elements of notification, reporting and disclosure.

RECOMMENDATIONS

These, then, are our legislative recommendations:

(1) Costly, unnecessary, and duplicative reporting

and disclosure requirements must be further

eliminated, though we recognize that much has

already been done administratively. Additional

legislative action appears to be needed tc pro-

vide authority and direction to the regulatory

agencies to make further strides in this area,

since it is the statute itself which mandates

much of the burdensome reporting, e.g., ERISA

section 103 (relating to the annual report).

(2) The SimaryPl-ah Description (SPD), under Labor

Department regulations, is a cumbersome, quasi-

legal overly detailed document that defeats its

intended purpose and, also, has the effect of

suggesting an adversary relationship between

employers and employees. Legislative directions

appear to be needed here, too, to reverse the

present approach of the Labor Department.

(3) The procedure for plan qualification should be

streamlined, e.g., by eliminating the require-

ment of notice to interested parties.

(4) Retroactive disqualification of plans should be

-6-
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limited to cases of abuse or fraud, because

disqualification causes participants to suffer

adverse tax consequences for something over which

they have no control.

(5) The joint and survivor annuity requirement has,

because of its complexity, created an administra-

tive nightmare for small employersand consequently

reduced retirement benefits being offered to

employees. The rules should.be simplified so

that only meaningful information must be provided

to participants. Also, defined contribution plans

should be removed entirely from these requirements.

(6) ERISA's imposition of liability on employers of

up to 30% of thjir net worth in case of plan termi-

nations has discouraged small employers from

establishing and maintaining defined benefit plans.

Legislation should be enacted to reduce this

liability for those small employers who ade-

quately fund their defined benefit plans.

(7) Congress should build upon the Supreme Court's

.recent reversal of the extension of federal

securities law to noncontributing multi-

employer pension plans in the Daniel case, and

expand the rule of Daniel to all retirement

plans that fall under the protection of ERISA.

-7-
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(8) Integration of private pension plans with the

Social Security system is a valid method of

balancing employees' total retirement income

and should be preserved under essentially the

present rules.

(9) Legislation should be enacted allowing employees

a tax deduction for contributions to qualified

plans.

(10) The adverse effect of Individual Retirement

Accounts (IRAs) on the coverage and growth of

qualified plans should be eliminated by various

alternative measures offsetting the counter-

incentives of IRA funding. Conversely, the

opportunities to utilize IRAs in instances

where qualified plans are not providing retire-

ment benefits should be liberalized.

(11) The definition of "small employer" should be

broadened so as to eliminate arbitrary tests.

SUPPORTING BRIEFS

We offer the following brief support for the fore-

going reconmendations:

(1) Reportina and Disclosure: The area of reporting

and disclosure has had an enormously adverse impact on the

-8-
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small employer. The complexity of the information required

by ERISA to be filed with multiple Federal agencies and

distributed to participants in full and summary form is

confusing, costly, and unnecessarily burdensome. ERISA

section 103, fully five pages of detailed requirements as

to the contents of annual reports filed with the Labor

Department, is, perhaps, the worst example of this.

Legislative history illuminates Congressional intent

to protect the rights of participants and beneficiaries by

requiring detailed reporting and disclosure. But partici-

pants' and beneficiaries' equity and rights have improved

because of ERISA's substantive provisions, such as minimum

coverage, vesting and funding standards and fiduciary

standards, not because of often incomprehensible reporting

and disclosure requirements. The limited use made of the

enormous mounds of paper filed to date provides compelling

evidence that reporting and disclosure is not as necessary

as originally conceived; and we, therefore, strongly urge

Congress to authorize and direct the administrative agencies

to reassess and sharply reduce reporting and disclosure

requirements. In many cases, availability of the infor-

mation is much more important than its distribution, as,

for example, the summary annual report. Current require-

ments produce complicated "sumnary" information, which
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does more to confuse the participant than it does to

answer his real questions about the plan. Full financial

information in the form of the annual report form provides

more complete information; and if the participant were

simply made aware of its availability, he would be afforded

more valuable and meaningful disclosure.

We applaud the recent announcement by the Department of

Labor of a proposed regulation to eliminate the filing of

the plan description, Form EBS-1, because of being largely

redundant by reason of the requirement to furnish a summary

plan description. Congressional mandating of this, while no

longer essential, would nevertheless guard against a later

administrative reversal of position.

In urging a major trimming of the material to be filed,

we do not seek an emasculation of reporting and disclosure.

Rather, we hope that any legislative or regulatory attempts

to correct current problems will have as their primary

thrust an elimination of all but meaningful information

for participants.

(2) Summary Plan Description: In the same vein, we

strongly recommend that Congress mandate that the summary

plan description (SPD) be drastically simplified. The very

act of eliminating the EBS-l in favor of the SPD may have the

unfortunate side effect of reinforcing the Department of Labor's

-10-
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present insistence on an overburdened SPD. Thus, Congressional

directive is necessary to bring about the desirable simplifi-

cation of the form.

Because of all the information required to be in the

summary plan description, it has become an unreadable quasi-

legal document. What is even worse, negative statements,

such as the Pension Benefit Guaranty Corporation insurance

statement and the ERISA rights statement, are confusing to

participants and contribute nothing to the understanding

of plans. Both of these statements, if retained, should be

substantially revised to reflect a positive rather than a

negative attitude. Obviously, in a defined contribution

plan the PBGC insurance feature does not apply, and yet a

statement to that effect must be included in the SPD. This

immediately brings to mind completely inappropriate questions

on the part of the participant as to how safe the defined

contribution plan is if it is not covered by PBGC insurance.

The original purpose of the SPD was to provide partici-

pants and beneficiaries with information about the operation

and benefits of a plan which their employer had instituted

voluntarily or pursuant to a collective bargaining agreement.

There is no reason why such a document should be required to

contain language which appears to impugn the employer's

motives.

11
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Additionally, a degree of protection should be afforded

to employers regarding the legal status of such a document.

Language calculated to be understood by the average plan

participant cannot be expected to provide a precise sWMAry

of a legal document; and employers should be able to tell

participants that the plan document itself, not the sumary,

rules the provisions of the plan. A recent court decision

points the way (O'Brien v. Sperry Univac, (DC D.C. 10/19/78));

but the protection of legislation is needed.

(3) Advance Qualification: We recommend that the pro-

cedures for advance determination of plan qualification be

streamlined and simplified for small employers. A good place

to start would be by scrapping the Notice to Interested

Parties that a plan has applied for an IRS determination

letter. This notice serves no useful purpose, and it is

not easily understood by the average plan participant. We

strongly believe that most participants ignore this notice.

Almost no participants have utilized their right to participate

in the administrative qualification process. Thus, the notice

is a needless and expensive spinning of red tape, and merely

adds to the cost of the plan.

Moreover, the entire advance qualification procedure might

be eliminated entirely, or sharply curtailed. Under current

procedure,' employers file forms aid make amendments at the

request of IRS agents; yet actual operationc.l compliance with

ERISA is determined on the basis of an audit at some future
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time and not on the basis of the review of the plan document.

(4) Retroactive Disqualification: More important to

most employers than advance qualification is protection against

retroactive disqualification. We. thus, urge that Congress

mandate a system for auditing plans under which retroactive

disqualification of a plan would be permissible only for a

willful disregard of statutory requirements, because such

retroactive disqualification places an onerous burden on

participants in consequence of something over which they

have no control.

(5) Joint and Survivor Requirements: We would welcome a

complete revision of the joint and survivor sections of ERISA.

The complex administrative burdens they impose on all plans

are needless and unproductive, because they do not relate to

the realities of administering a plan. Additionally, defined

contribution plans should not be included at all within the

reach of the statutory sections in this area. Experience has

shown that since all plans which offer a benefit in the form

of an annuity are required by the Regulations to offer the

joint and survivor option as the normal form of benfit, very

many defined contribution plans have simply changed their

plans so as not to offer a benefit at all in the form of an

annuity. This can be detrimental to the beneficiary. We

would prefer to see the joint and survivor option required

merely as one of the options, rather than as the normal form

of benefit unless elected otherwise.
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The rules regarding notice requirements and elections

in the area of the qualified joint and survivor annuity are

overly complex and burdensome to the small employer. We urge

their simplication. Since the notice concerning financial

information must be given to participants ahead of time, it

is an administrative burden to have to calculate a benefit

which might not be exact. Notices are a source of delay,

create ill will on the part of participants who do not under-

stand the provisions and may be locked into unsuitable options,

and pose unreasonable administrative burdens. If plan sponsors

are allowed to fulfill the notice requirements through a com-

bination of the SPD and an explanation of the available options

at actual retirement, participants would receive a more meaning-

ful explanation of their retirement benefits.

(6) Employer Liability: If the Contingent Employer

Liability Insurance program of ERISA had been able to work, this

area would not have posed the problem it has. The PBGC contin-

ues, at this very writing, to try to find a solution to this

complex problem after four years. The 30 net worth liability

imposition under Title IV of ERISA was perhaps needed at the

outset to discourage companies from burdening the PBGC with

their unfunded pension plans; but the 30% rule does not take

into consideration the fundamental differences between large

and small employers with respect to the funding of pension

benefits. The funding standards imposed by ERISA largely
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eliminate the need for net worth liability in the case of small

employers, most of whose plans do not have large past service

liabilities, and whose current liabilities must be fully funded.

Our studies indicate that small employers are put in a

difficult situation regarding availability of credit, as many

financial institutions take into account the 30 liability,

however remote a chance of its being imposed, when they consider

granting credit to the employer, and, on occasion, we are in-

formed, deny credit on that basis. Additionally, small employers

worry about financial exposure in a way large corporations sel-

dom do; and the mere idea of the potential imposition of a

liability of 30. of its net worth is not something a small

employer is willing to live with, regardless of the unlikeli-

hood of termination of the plan or of its being underfunded.

Employers have, in many cases already, simply opted to

terminate existing plans and install plans which avoid net

worth exposure, but at the expense of reduced protection for

employees, or have refused to install plans at all. Conse-

quently, employees who might otherwise have been covered

are not.

One possible alternative would be waiver of the net worth

liability for small employers, but with higher premiums for

employers whose plans are not fully funded. We are not, how-

ever, advocating that such plans necessarily be relieved of

liability altogether, but rather that some alternative be

adopted which recognizes their special circumstances.
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(7) Securities Law Protections: The regulation

of pension plans by ERISA clearly provides sufficient pro-

tection for employees without the additional application of

federal securities laws to such plans. The operation of

such laws contains substantial risks for small employers,

which are entirely unncessary and clearly not intended by

Congress to be added on top of the new ERISA sanctions.

The Supreme Court's recent reversal of. the lower courts in

the Daniel case now makes obvious what should have been ob-

vious all along, namely, that the federal securities laws

are inapplicable in a situation where the employer's money

is contributed to a pension plan without discretion by the

employee. However, what is needed is a blanket exemption

for employee plans, since distinctions among plans based on

employee discretion, while pertinent in a securities context,

are not particularly germane to retirement plans.

The Supreme Court's decision in Daniel, while containing

some comforting dictum regarding the pre-emptive-like effects

of ERISA in pension regulation, and while settling major questions

respecting (i) qualified, (ii) multi-employer, (iii) involuntary,

(iv) noncontributory, (v) fixed benefit, (vi) pension plans,

which (vii) do not invest inemployer securities, still leaves many

questions for vast numbers of qualified and unqualified plans

that. do not satisfy one or more of that particular combination

of features.
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Moreover, one cannot confine one's concerns to just

the Daniel issue, which relates only to the question of the

impact of the federal securities laws on the prospective
pension interest of an employee derived from the mere ac-

ceptance of employment from a company with a pension plan.

That case says nothing, for example, about the 1934 Securi-

ties Act liabilities relating to the underlying investments

of the plan. The reach of the securities laws is swiftly

expanding into this area, as witness tfie new decision of the

Second Circuit Court of Appeals in Kirschner v. U.S.A.. et

al. (decided 11/30/78), where a pension plan participant

was recognized as having a cause of action for securities

fraud against a plan trustee pursuant to Rule lOb-5 (prom-

ulgated under the Securities Exchange Act of 1934), by reason

of the purchase of New York City municipal bonds.

If Congress does not put a halt to the predictably rapid

encroachment of securities law remedies in the pension field,

ERISA will soon recede into the background as the guardian of

employees' pension; and all the effort of Congress to enact

ERISA, and of the agencies to administer it, and of the public

to learn it and live under it will have been largely wasted.

(8) Social Security Integration: We believe it is self-

defeating to plae such blocks in the way of the voluntary

system of private pension protection as to discourage employers

from helping to address and solve the inadequacies of the

public Social Security system. That will be the consequence

-17-
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of interfering with employers' right to exercise their'long-

enjoyed opportunity to integrate their own plans with the

Social Security system on a basis that fully counts their

own contributions to the public system. The cost of contri-

butions to the Social Security system is an increasingly

heavy burden, especially on the smaller employer, and we be-

lieve it is imperative to allow employers to take those

contributions fully into consideration in providing a cer-

tain level of income replacement for their employees upon

retirement. The present system, which has obtained for

decades, accomplishes this admirably and should not be dis-

turbed. Indeed, new ways must be found to encourage more

incentives for linkage of the public and private systems as

a means of achieving cost-containment of both.

(9) Individual Retirement Accounts: The IRA had origi-

nally been seen as a desirable mechanism for achieving income

replacement for retirement. However, the very fact of re-

stricting its use to those individuals whose employers do not

sponsor qualified retirement plans, while serving as an in-

centive to personal savings for such individuals to supplement

their Social Security benefits, has had a negative impact on

the growth of qualified plans.

We are concerned that the IRA is coming to be misperceived

as a replacement for qualified plans rather than the palliative

it was intended to be where there is no qualified plan. The

-18-
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existence of IRAs invites small employers to discriminate

by providing IRAs only for selected employees. Additionally,

when employees opt to withdraw from a qualified plan, enough

withdrawals can affect the qualification of the plan by put-

ting the employer in a discriminatory posture not of its own

making. This point is even more true of contributory plans,

because employees are more likely to withdraw from these

and not take into consideration the value of the employer's

contribution.

Realizing that the IRA concept does have some place in

the private pension scheme, we think the following alternatives

should be considered, to better accomplish the purpose of having

the IRA serve as a last-resort retirement vehicle rather than a

supplemental vehicle for accumulating tax-sheltered cash:

(a) Deny IRAs to all employees, or restrict the use

of IRAs to thoe -individuals who neither work

for a bona fide employer which sponsors a retire-

ment program nor are eligible to use an HR-l0

plan.

(b) Treat any individual who "elects out" of a

qualified plan in order to establish an IRA as

having made an irrevocable election, and deny

re-entry into the qualified plan.

(c) Impose on employer-sponsored IRAs the same non-

discrimination rules which now apply to simplified

pension plans.

-19-
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(d) Deny IRAs to the members of the "prohibited group".

The newly enacted concept of simplified pensions (basically

employer sponsored IRAs with higher contribution limits and non-

discriminatory coverage requirements) is a mixed blessing. To

the extent that these programs induce a contribution on behalf

of employees where none would have been made before, they in-

crease participation by a small employer's employees.

However, if these simplified pensions should contribute

to a diminution of the establishment of defined benefit plans,

a serious concern would arise because one could question the

suitability of utilizing the simplified pension concept as the

primary method of expanding retirement income. Many of the

recommendations in this paper, on the other hand, will assist

small employers to make free choices of defined benefit or de-

fined contribution plans on the basis of their own particular

corporate and employee circumstances, rather than in response

to congressional stimuli to encourage one type of plan over

another.

(10) Employee Contributions: We recommend legislation

requiring every qualified plan to contain a provision per-

mitting a participant to make contributions to the qualified

plan up to the lesser of 10. of compensation or $1,000. An

alternative suggestion would be, if a qualified plan does not

permit such contributions, or if only minimal (or zero) con-

tributions are made by reason of a fixed contribution formula

-20-
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tributions up to the foregoing limit, to an IRA (but only if

alternative (a) under item 9 is not adopted). We feel some

such approach would solve the problems of employees not being

able to accumulate enough retirement savings because of

participating in very modest retirement plans.

(11) Definition of "Small Employer": Whether or not the

foregoing recommendations or others are adopted for the relief

of small employers, the definition of "small employer" must be

broadened to provide the relief where it is needed. In defining

"small employer", ERISA adopts the same concept used in the

Welfareand Pension Plans Disclosure Act, i.e., an employer

is considered "small" if its plan covers fewer than 100 partici-

pants. We believe, however, that this definition is arbitrary

and unrealistic. There are many employers with significantly

larger numbers of employees who, because of the nature of their

businesses, cannot afford the internal staff or outside pro-

fessional services required to comply with ERISA. They should

not be subjected to the same requirements as larger firms.

The number should be raised to 250 participants, as a minimum,

and employees, rather than participants, should be the measure,

so as to more accurately reflect the employer's circumstances.

CONCLUSION

We are convinced that if ERISA is reshaped to give special

consideration to the nature of small employers and their special

-21-
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problems in maintaining employee benefit plans, the private

pension system will again begin to grow and cover an increasing

proportion of the national work force, without sacrificing the

main goals of ERISA.

The Association of Private Pension & Welfare Plans, its

Committee on Small Employer Plans, and its General Counsel would

be pleased to offer assistance to members of Congress and their

staff members as changes are considered in the legislation re-

garding small employer plans.

(APPENDICES

FOLLOW}

-22-



236

APPENDIX A

Surveys of ERISA's Impact on Small Employee Benefit Plans

Sumarized below are the findings of a number of surveys

which have been undertaken to study ERISA's impact on employee

benefit plans. Although the various survey results are not

uniform, they are in agreement on one significant point: ERISA

is an important factor in the termination of existing plans and

the failure of employers to establish new plans. Further, a

not too surprising statistic which is derived from these findings

is that the smallest plans (under 10 participants) account for

69% of all plans, yet they account for 90% of all plan termina-

tions.

Further, it is suggested that government studies of plan

terminations be read with care, since it would appear that

results obtained by these agencies are unlikely to reflect fully

the true causes of plan terminations inasmuch as employers are

reluctant to admit that ERISA's administrative burdens, and not

pure "business purposes", dictated their decision to terminate.

(1) Retirement Administrators and Designers of America

Surveys: The RADA is a nationwide organization of twenty-three

pension consulting firms which service an estimated 6,000 quali-

fied plans, principally in the small employer area.
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RADA CPA Survey: RADA surveyed 500 CPA firms through-
out the country. Members of "Big 8" firms were excluded

since the objective was to reach firms which service

small businesses. Twenty-seven percent of those sur-

veyed (135 firms) responded to the questionnaire. Re-

sults of che survey indicate that many small employers

are discouraged from establishing qualified pension and

profit sharing plans. ERISA was not only a disincentive

to the formation of new plans, but was also cited as the

reason for termination by 69% of the employers which the

CPA firms reported had terminated their plans.

RADA Pension Consultants Survey: This survey involved

40 pension consulting firms which service an estimated

8,000 plans (mostly small plans). Forty-five percent of

those surveyed responded. Of the firms responding, 94%

reported a decline in the number of new plans installed

after ERISA compared to the number of new plans installed

prior to ERISA. The typical rate of decline in new plans

was 60%. Before ERISA, the average consulting firm

installed six defined benefit plans for every four defined

contribution plans. However, after ERISA, this ratio has

changed to three defined benefit plans for every seven

defined contribution plans. The presumed reason for the

shift to defined contribution plans is the avoidance of

-ii-
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contingent employer liability; the obvious problem

with this shift is that the small employer is set-

ting up a retirement plan that will do very little

for his older employees.

(2) IRS Statistics Based on Determination Letters Issued

in 1976: The figures developed by IRS provide a comparison of

the number of plans approved by the Service before and after

ERISA, as well as the number of plans terminating. The report

shows a dramatic increase in the number of plan terminations.

The number of corporate plans terminated in 1973 was only 4,120.

But, in 1976, some 15,467 plans terminated. Just as we saw

with the RADA Pension Consultants Survey, the ratio of new

defined benefit plans to new defined contribution plans shifted

in favor of defined contribution plans. In 1976, the IRS issued

determination letters for 18,891 new defined contribution plans

and only 2,595 new defined benefit plans. These figures reversed

the pre-ERISA ratio of about 1.25 defined benefit plans for every

one defined contribution plan.

(3) Subcommittee on General Small Business Problems ERISA

Questionnaire: This subcommittee of the House Committee on

Small Business sent 7,185 questionnaires to businesses that had

notified the PBGC from June 1976 through April 1977 that they

intended to terminate their pension plans. The questionnaire

was designed to obtain information on the effect of ERISA on
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the decision to terminate the plans. A total of 1,661

responses were received that were in a condition to be pro-

cessed; however, not all of these responses answered all of

the questions. Of the questionnaires processed, 1,629 answered

the direct question as to the effect of ERISA on the termination

of their plan. Of these, 79.1% indicated that ERISA had some

part in the decision to terminate the plan. ERISA was given as

the only reason for termination in 29.5% of those plans responding

and 25.8 said that ERISA had a very great effect on the termina-

tion of the plan. Increased costs due to ERISA had at least some

bearing in approximately 92 of 1,269 terminations. Furthermore,

83 of 1,053 responses cited increased administrative costs, as

opposed to benefit cost increases and initial installation costs,

as being the type of cost increase which most influenced the

termination of the plan. Other factors cited with varying fre-

quencies as contributing to plan terminations included: lack of

clarifying regulations by the Department of Labor and IRS;

potential penalty for not fully meeting the reporting and disclo-

sure requirements; and overall effect of ERISA provisions without

determinable costs. Of special importance is the fact that out

of 1,548 responses to the question of what coverage would be pro-

vided for employees previously covered by the terminated plan,

55.9% said that they contemplated no employer-sponsored retirement

plan coverage. Where such coverage would be provided, in over

90% of the cases it would be in some form other than a defined

benefit pension plan.
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(4) General Accoumting Office Survey: A survey of

defined benefit plan terminations shoved that ERISA was cited

as a contributing factor in the decision to terminate for 507.

of the 595 plans responding.

(5) Senator Dole's Survey: Senator Dole of Kansas conducted

a survey of IRS approved pension and profit sharing plans in

Kansas. Of the businesses responding, almost half had qualified

plans. Yet, of those which had plans, over 25% had either

terminated the plan or were anticipating terminating it in the

near future. The chief complaint -- the complexity of ERISA

regulations.

(6) Senator Lugar's Survey: Senator Richard Lugar of

Indiana conducted a survey of Indiana businesses. (He sent out

15,000 questionnaires and received 2,000 replies.) He found

that firms with 50 or fewer employees were experiencing the most

trouble with ZRISA. Of those responding firms who had terminated

their plans, 1ISA was mentioned as the reason for termination by

65 of those firms which had fever than 50 employees. Further-

more, ERISA was cited as the reason in 647. of the cases of small

employers who were planning to terminate their plans. Also, of

the small employers which had never had a plan and did not intend

to establish one, 46% gave ERISA as the reason for not establishing

a plan.

(7) PBGC Statistics: The PBGC figures for defined benefit

plans terminated in 1976 indicate that 97% of the plans covered

fewer than 100 participants. However, the study cited ERISA as

the cause of termination in only 257. of the cases.

_V.
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(8) Price Waterhouse Survey for the Department of Labor:

In June of 1976, Price Waterhouse obtained a contract from the

Department of Labor to perform a study of the cost impact of

ERISA on small plans. The study was completed by Price Water-

house in November 1977, but the Department of Labor delayed

publishing it until Hay of 1978. A great deal of interest had

been expressed in the benefit industry as to the results of the

study and the assumption was that the failure to release it

indicated, by implication, that the study shoved the administra-

tive burden of ERISA was substantial and probably a major cause

of plan termination. The Department of Labor has released its

own report on the study and attempted to minimize the findings

by citing the poor response to the questionnaires. However,

both the Labor Department's summary report on the study and a

response to that report by Price Waterhouse show a staggering

increase in total pension plan administrative costs from 1974

to 1976. The Department of Labor shows a median increase of

63% while Price Waterhouse shows a median increase of 72%.

Private speculation is that this figure is actually such higher

than either of the above.
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STATEMENT

OF

THE AMERICAN SOCIETY OF PENSION ACTUARIES

The American Society of Pension Actuaries Is a national professional society

consisting exclusively of pension plan actuaries and consultants. Our 1800 members

provide actuarial, consulting and administrative services to approximately 25

percent of the qualified retirement plans in the United States.

Our Society Is pleased to be able to offer comments on the several bills under

consideration by this Subcommittee which will allow deductions for contributions

to qualified retirement plans. We applaud the efforts made by Senators Bentsen,

Dole, Javits, Nelson, and Williams to introduce the concept of deductibility of

employee contributions in S.75, S.209, and S.557. We heartily endorse this concept

and believe Its enactment would significantly strengthen the private pension

system.

That the system needs strengthening is attested to by PBGC statistics which

show that approximately 22,000 defined benefit plans have terminated from the

time of ERISA's passage through December, 1978. The rate of terminations

has been particularly heavy among small plans. If one considers all types of

pension plans, there has been a decrease in the ratio of new plans to terminated

plans from 14.4 in 1973 to 4.3 in 1978. Such data Indicates there presently is serious

trouble in the private pension system.

The major reason for the number of terminations and considerable reluctance

of employers to initiate new plans is cost. Not only do the vesting, funding

and other substantive provisions of ERISA serve to increase costs, but the new

and burdensome reporting and disclosure requirements have resulted in significant
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increases in administrative costs. The impact is particularly severe In the small

plan area. The summary of the Cost of Government Regulation Study developed

by Arthur Andersen & Co. for the Business Roundtable stated, in part, that

"The incremental administrative costs of ERISA are disproportionately greater

for small businesses than for larger businesses. For example, the ten smallest

employers incurred average incremental costs per employee in 1977 nearly seven

times those of the ten largest."

The United States private pension system has been behind the systems of other

countries for many years because deductions of employee contributions have

not been allowed. We strongly support the concept of allowing a deduction

by the employee for contributions made to qualified plans. Our Society believes

that such deductions would provide a strong incentive to establish and maintain

tax qualified retirement plans. We urge Congress to adopt the approach taken

in Senator Bentsen's bill, 8.557.

We believe the maximum deductible amount in that bill, $1500 or 15 percent

of compensation, would have a more favorable Impact in stimulating the growth

of pension plans than the more limited maximum deduction of $1000 or 10 percent

of oompenstlon in 8.75 or 8.209. Further, we would suggest inclusion of a

proio that would permit an Inerease in the $1500 limit to reflect the impact

of inflation, perhaps to correspond with the cost-of-living Increases prescribed

In the Internal Revenue Code section 415 limitation.

A second reas for our favoring 8.55? is that it does not contain the restriction

found in S.209 with regard to plans which require mandatory contributions (mandatory
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employee contributions made under a plan adopted after December 31, 1977,

will not be deductible).

The most prevalent and certainly the most significant reason for requiring employee

contributions to a qualified plan is to enable employees to accrue more adequate

retirement benefits than would be possible if the employer were the sole source

of funding for the plan benefits. Employers will differ widely in financial abilities

to fund an adequate pension plan and in philosophies regarding the possible methods

of funding the plan. It is our view that Congress should not discriminate against

plans which provide for mandatory employee contributions, but should continue

to allow the parties to decide which type of plan best suits their needs.

Finally, we support the approach taken in S.557 because of the absence of a

discrimination test. We must admit that this question caused us serious concern

and that, in testifying on S.209, we supported the general concept of a discrimina-

tion standard, although we reserved judgment on the details. If the question

is viewed solely from the perspective of encouraging the development of broadly

based pension coverage, a case can certainly be made for the existence of a

discrimination test to disallow deductions in situations where most contributions

are being made by the highly compensated employees. Viewed solely from that

perspective, we feel the discrimination standards in the Dole-Nelson bill, 8.75,

are reasonable.

Although we recognize that a ease may be made for discrimination standards,

we have come to the conclusion that such standards are inappropriate If the
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question of deductible employee contributions is looked at from another perspec-

tive - the need to encourage the development of a major source of private capital.

We are all familiar with the problems of Inadequate capital formation. in this

regard, the position paper of the investment Work Group of the DOL Advisory Council

on Employee Welfare and Pension Benefit Plans, issued January 24, 1978, stated:

"Some economists believe that one of the greater

obstacles facing the nation's economic health over

the next ten years would be a lack of available

funds flowing into capital formation. Capital con-

sumption between 1965 and 1974 totalled approxi-

mately $1.6 trillion. The supply of capital grew

at a compound annual rate of 6.7 percent during

the period. As the economy grows, the capital

needed will continue to expand. In addition, capital

requirements have grown as attempts rre mbde

to improve energy efficiency, reduce pollution,

and make working conditions safer. The resulting

capital requirements of the 1975-85 period have

been estimated by some at over $4.0 trillion, re-

quiring that capital supply grow at a compound

8.7 percent rate annually. Another study of the

nation's capital requirements through 1980 indicates

similar requirements. Further, the Bureau of Economic

Analysis has estimated that business fixed investment,

as a percentage of Gross National Product, must

rise from the 10.4 percent level of the past decade

to approximately 12 percent to meet national goals

of lower unemployment, environmental protection,

and improved energy efficiency."
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We believe it is of critical importance to do all that is feasible to encourage

the development of pension plans as a source of investment capital, and that

allowing deductions for employee contributions, as provided under S.557, would

be of significant help in solving our capital formation problems. Consequently,

for this reason, as well as to provide increased retirement coverage under the

private pension system, we support S.557.

We will be happy to provide any additional information that the Subcommittee

feels will be useful.

Senator MATSUNAGA. Mr. Chairman, I would like to submit for
the record an opening statement which I intended to make.

Senator BENTSEN. Without objection, it will so be done, the open-
ing statement of Senator Matsunaga will be inserted in the record
at this point.

[The opening statement of Senator Matsunaga follows:]
STATEMENT BY HON. SPARK M. MATSUNAGA

Mr. Chairman, I want to take this opportunity to express my appreciation for
allowing the Subcommittee on Private Pension Plans and Employee Fringe Benefits
to consider various proposals providing deductions for individual retirement savings.
Clearly, some action must be taken in this area to permit a retirement savings
deduction for persons covered by qualified pension plans. You have introduced S.
557 in answer to this problem and I am glad to be a co-sponsor of the measure.

The Senate Finance Committee considered this issue during its executive session
on the Revenue Act of 1978. The Committee decided at that time that changes were
necessary to make the operation of the individual retirement account program more
uniform and to increase the incentives for employees to save for their own retire-
ment. Consequently, the Committee adopted a proposal to allow an active partici-
pant in a private pension plan or a group retirement trust, a deduction of the lesser
of 10 percent of earned income or $1,000 for any contribution made to a private
qualified pension plan, an individual retirement account, or a group retirement
trust.

This provision had the support of the Association of Private Pension and Welfare
Plans, the American Academy of Actuaries, the American Council of Life Insurance,
the American Bankers Association, the United States Chamber of Commerce, the
ERISA Industry Committee, the American Society of Pension Actuaries, and a
number of other private industry associations. However, budget constraints and
various objections forced the House and Senate conferees to drop this provision from
the final bill.

Despite this turn of events, I believe that the 96th Congress must address this
issue. Presently, individual retirement accounts are limited to workers not covered
under a qualified plan. Consequently, the individual retirement account provision
threatens to undermine qualified retirement plans.

It is a well known fact that many employer plans require joint contributions from
workers and employers. These worker contributions are not deductible under exist-
ing law. Consequently, many workers choose not to be covered by their employer's
plans so that they can set up their own individual retirement account.

Because of this option to deduct individual retirement contributions, workers tend
to ignore the employer contribution which is forfeited by their electing out of a
corporate plan. As more workers elect out, the corporate plan begins to cover only
highly paid executives and as a consequence the plan is disqualified.

Thn development has been a significant factor contributing to the decline of
qualified plans and the decreasing number of new plans. Employees and employers
alike are unable to understand the difference in tax treatment between a qualified
plan and an individual retirement account.
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In 1976, the House passed a measure to permit all except civil service workers to
set up an individual retirement account. The Finance Committee, concerned about
the cost, disagreed with the House proposal. But the Senate Committee stated in its
report that the proposal if enacted should apply to all workers, even government
employees. Clearly, the alternatives should be considered and I appreciate the
opportunity provided by the Chairman at this time to take testimony on the various
options.

The issue is further complicated by the fact that under present law, wage earners
who do not participate in a retirement plan may establish their own IRA and
deduct for tax purposes up to 15 percent of earned income or $1,500, whichever is
less. The wage earner may also elect to set upaspousal IRA and thus have his IRA
limit extended to $1,750. However, a spousal IRA can only be elected if the wage
earner is himself eligible to establish an IRA for his own account. Thus, a worker
who participates in a retirement plan and who thus is disqualified from setting up
an IRA may not establish an IRA for his spouse.

It is estimated that between 30 to 50 million homemakers will soon reach retire-
ment age, and many of these individuals who have devoted their lives to their
families, will have little financial provision for their old age.

Mr. Chairman, sound social policy would seem to dictate that individual citizens
should be encouraged to provide for their own retirement, and that homemakers
should be among those given that privilege. Consuently, I have joined the Senator
from Texas, Mr. Lloyd Bentsen in supporting a bill S. 94 to allow individuals to set
up homemaker IRA's. The bill would allow any homemaker to set up an IRA,
regardless of the type of retirement plan, if any, the working spouse has. It would
permit an annual contribution of up to $1,500 by the homemaker and the working
spouse for a maximum of $3,000 combined contribution. I believe that this provision
would remove the unfair discrimination against the homemaker in existing law.

The Revenue estimates for the various proposals are admittedly large. However, I
strongly believe that legislation must be enacted to encourage workers to provide
for their own retirement, as well as to encourage needed capital formation.

Senator BENTSEN. Thank you for your attendance.
[Whereupon, at 12 noon the subcommittee recessed, to reconvene

at the call of the Chair.].
[By direction of the chairman, the following communications

were made a part of the hearing record:]



249

IPNPOHU Hie
"1-O114130O92 c~OlllqT
TLKX FURMANITE VASN
01 VAIN VA APRIL I

PHI OLY MICMAEL STEARN, STAPF DIRECTOR

FINANCE COMMITTEE
IA? OIRKON liNAT.E OFFICE BUILDING
WASMINOTONDC 10110

FOR YOUR NEARING REP SENATE SILLS I 89 IST7 APRIL o 1919

PLEASE PASS FOLLOWING COMMENTS TO SlNATOR IENIONI
1, OUR IR1M NOW PLANS IMPLOYEE CONTRIBUTION THRIFT PLAN*
COMPANY MILL NATCM EMPLOYEI CONTRIlUTION AT DOLLAR PON DOLLAR.
a PLAN NELL RECEIVED IUT 100 PERCENT OP ALL NEGATIVE
CaNINTS PROM IMPLOYEEI T1O LACK OF t1X+ - ICTONo
So THIS ESPECIALLY TRUE AT LOWER PAY LEVELS
4l IN VIEW OP WIDOIPRIAD DOUBTS RIP SOCIAL SECURITY,
WE PEEL IT CRITICAL TO OUR EMPLOYEES FUTURE THAT VOUR SILLS
e PAISO ENCOURAGING PRIVATE INVESTMENT IN COMPANY AND
PRIVATE PENSION PLAN
So LET'l GIVE TAX BREAMS TO THOSE WNO All WORKING HARD TOWARDS
A MIANINSFUL LIFE AT ALL AlESp INCLUDING RETIREMENTS
6 WE ESTIMATE PAVORABLE ACTION ON RIP BILLS WILL INCRIAS
PINRICIPATION OVERALL 15 PERCENT.

JOMN 0, ONEE
PUVICE PRESIDENT
PURMANITE INCOMPORATED
VIRGINIA IIACH, VIRGINIA

IPMPOMU NIB



250

Automatic ADP Pension Svices Inc
Duta Processint 180 Newpo:t Center Onve

P9 Box 2090
Newmpor Beach Calsfornia 92663
71 4644-4360

March 27, 1979

The Members of the
COMMITTEE ON WAYS AND MEANS, AND
COMMITTEE ON FINANCE

Subject: Comment on the Technical
Corrections Act of 1979

Re: Rollover Provisions
for Tax Sheltered
Annuities ("TSAs")

Dear Sir:

ADP Pension Services, Inc., a major retirement system
administrator, and International Trust Corporation, are
both wholly owned subsidiaries-Qf the CPI Group, Incor-
porated, in turn a wholly owned Diviaion of Automatic
Data Processing, Inc. of Clifton, New Jersey.

Moreover, ADP Pension Services, Inc. and International
Trust Corporation act as Retirement System Administrator
and Trustee over approximately 2,000 corporate retire-
ment plans, 8,000 Keogh retirement plans and 3,000 Indi-
vidual Retirement Accounts, and expect to obtain an ad-
ditional 20,000 Keogh and IRAs by the end of 1979 through
our financial institution program.

It should be noted that all of our corporate and Keogh
plans are those of small employers, ranging from one to
fifty plan participants each.

Further, all of the above mentioned plans and trusts have
been adopted incorporating the use of one or more of our
master plans, as qualified under the IRS Master and Proto-
type Program.

In reviewing the provisions of the Revenue Act of 1978
and Technical Corrections Act of 1979 (HR2797 and S614),
we find that an oversight or drafting error occurred re-
lating to the rollover provisions of TSAs.
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March 27, 1979
Page Two

Attached hereto is a complete explanation of the problem
and suggested corrective language for your consideration.

If we may be of further service to you or your staff, or
should you have any questions regarding the contents of
this letter, please do not hesitate to contact the under-
signed. Thank you for your cooperation and consideration
in this matter.

Very truly yours,

ADP PENSION SERVICES, LNC.

"0

4. John Lippman
Vice President

/ /',

MJL:ip

Attachment
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MEMORANDUM

DATE: March 27, 1979

FROM: Regulation & Compliance Department,
ADP Pension Services, Inc.

SUBJECT: Comment on the Technical Corrections Act of 1979
(HR 2797 and S 614)
Tax Sheltered Annuities ("TSA")

BACKGROUND

Tax Sheltered Annuities (TSA's), like private pensions in general,
preceded the Employee Retirement Income Security Act of 1974
(ERISA) by some thirty (30) years. Despite this history, however,
TSA participants have not, until the Revenue Act of 1978, been
given the privilege to use the IRA Rollover as a retirement
vehicle.

As you know, the Revenue Act of 1978 (P.L. 95-600) brought many
changes in the tax laws. In particular, there were several ad-
ditions and modifications to the rules regarding the establish-
ment and maintainance of IRAs. Section 156 of that Act added
subparagraph eight (8) to paragraph (b) of Internal Revenue
Code (IRC) section 403.

The inclusion of section 156 as a provision of the Act was in-
tended to provide TSA participants with conduit privileges as
well as the ability "to reinvest the proceeds in an individual
retirement arrangement if such an arrangement appeared to be
a better investment for retirement purposes" (Conference Committee
Reports). Each investment decision would, therefore, be left
in the hands of the individual plan participant.

THE TSA NUTSHELL

Historically, an employee could establish, stop, discontinue
or withdraw from a TSA at hii pleasure with tax consequences
applying only to the funds withdrawn. The participant could
always change his contract contribution amount each calendar
year. He could authorize the discontinuance of contributions
to one plan (company) and start another providing the amount
of contribution did not change. Also, he could transfer his
plan from one company to another without tax consequences.
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Tax Sheltered Annuities provide very limited opportunity for
surrender. However, the basic withdrawal plans are available:
1) partial surrender, 2) periodic basic withdrawal, 3) lump-sum
(total) withdrawal, or 4) life annuity. Lump-sum withdrawal
in the industry has no conditions such as prescribed in 402(e)
(4)(A).

Individual Retirement Accounts provide better flexibility for
withdrawal after the conditions of 402(e) (4) (A) are met. By
transferring a TSA into an IRA the employee is trading flex-
ibility of withdrawal for flexibility of investment. This
new flexibility, of course, carries with it stringent penalties
on early withdrawal.

STATEMENT OF PROBLEM

New Code section 403(b) (3) permits participants in certain Tax
Sheltered Annuity Programs to take "qualifying distributions"
and make rollover contributions to IRAs.

To be a "qualifying distribution*, according to the Revenue Act,
all the annuity contract standing to the credit of the Program
participant must be distributed to him in a lump-sum. The
lump-sum must meet the requirements of ZRC section 402(e) (4) (A).
That is it must be distributed on account of:

(1) The participant's death,

(2) The participant's attaining age 59s,

(3) The participant's termination of
employment, or

(4) The participant's becoming disabled.

In reviewing the various statutes and conference agreements it
appears that the intent was to allow a complete or partial
rollover of the taxable portion of a TSA distribution. Additon-
ally, section 403(a)(4)(A) provides for a rollover without
reference to the stipulations in 402(e)(4) (A). Section 403(a)
(4) (B) refers to conditions similar to those in 402(a)(5)(B)
(E), 402(a)(6) and 402(a)(7). These sections of the Code refer
to 402(a)(5)(E) which contains specific rules for a transfer.
A transfer is considered a qualifying rollover contribution
under 408(d) (3) which, among other things, requires completion
within 60 days of distribution and transmittal directly from
a 501(a) organization to another. "Plan termination," however,
is not included in this discussion even though it is mentioned
in various of the sections cited.

47-321 0 - 79 - 17
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Under 403(b) (3) (C) the applicable rules cited refer to section
402(a) (5) (B),(C),and (E) (i) which reiterate that a transfer
can be made to an eligible retirement plan as described in 402
(a) (5) (D) (iv). Also, 402(a) (6) (A) refers to complete discon-
tinuance of a plan. Thus the plan termination concept is
described.

THE STATUTORY INEQUITIES

The IRC, as amended by section 156 of the Act, only partially
cured the inequities which had existed between Annuity holders
and other private pension plan participants. TSA participants
will not have true investment flexibility until further technical
corrections are made to Code section 403(b) (8).

With the inclusion of section 403(b) (8) a TSA participant and
his widow (her widower) have obtained limited portability
rights. This portability is necessary if the goal of invest-
ment flexibility is to be achieved. The provision, however,
only covers the tip of the iceberg for these employees.

Neglected during this push for equality was the area of "plan
termination". Therefore, the TSA participant himself is still
unable to achieve the investment flexibility that Congress
intended and his pension and profit sharing compatriots enjoy.

A TSA Program, qualified under IRC section 403(b), involves a
voluntary decision by the individual employee. Unlike a
Pension or Profit Sharing Plan, which must meet the requirements
of IRC section 401(a) (including coverage), the TSA Program
is not burdened by anti-discrimination rules. While the
employing entity determines whether or not to establish a TSA
Program, it is the individual employee whose voluntary decision,
standing alone, determines whether contracts are purchased on
his behalf within this Program. This affirmative action is
the basis for the establishment or termination of his Plan during
a particular tax year.

The TSA Program, in practice, is quite similar to the Employer
Sponsored IRA Program described in IRC section 408(c). In
both instances, the employer establishes a skeleton program
and the employee commences or terminates his own Plan. The
difference is that termination of the employee's TSA Plan gives
rise to a distributable event, where as distribution from the
IRA may not commence before the participant reaches 59 , despite
earlier Plan termination. A similar restraint would, of course,
apply to funds rolled over from a TSA Plan to an IRA.
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It would appear that the employee's voluntary decision to dis-
continue his Plan would constitute "termination" within the
meaning of IRC section 402(a)(5) (A) even where his employeing
entity continues the TSA Program for other employees. Addition-
ally, the establishment of an IRA Rollover with funds from such
a termination will place the employee in a position comparable
to that of his brethren with Plans in Employer Sponsored IRA
Programs.

PROPOSALS & BENEFITS

Whether the above analysis described TSA "termination" is subject
to interpretation. Nevertheless, a discontinuance of the TSA
Program by the Employer must be considered to meet the statutory
criteria (as amplified by I.T. Regs. 1.401-6). In either case,
full equality of investment choice can not be achieved until
the apparent oversight of section 156 is corrected.

A correction will involve defining plan termination in the TSA
area as well as clarifying the definition of "qualifying
distribution" for 403(b)(8) purposes. The changes are minor
but the results will be profound.

TECHNICAL CORRECTIONS

(1) Subparagraph (C) of section 403(b) (8) is amended by striking
out "(B), (C), and (E)(i}" and inserting in lieu thereof
"(B) thru (E)".

(2) Subparagraph (B) of section 403(b)(8) by inserting "or
402(e) (5)" following "(determined without regard to sub-
paragraph (B) and (H) of section 402(e) (4))" and adding
the following new clause:

"(iii) Plan Termination - For purposes of this
paragraph, a plan termination sh4*. occur when
either (a) the employee's written order or (b)
the employer's decision results in the complete
discontinuance of contributions to the Annuity
Program.
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Inter rational Tust Coupornation

February 27, 1979

Assistant Commissioner
Employee Plans & Exempt
Organizations Division
Internal Revenue Service
1111 Constitution Avenue, N.W.
Washington, D.C. 20224

Attention: E: EP: T
Employee Plans Technical

Branch
Rulings Section

Subject: Expeditious Handling
General Information Request
Termination of a Tax Sheltered
Annuity Plan

Dear Sir:

The technical problem described below requires your urgent atten-
tion. The issue concerns thousands of taxpayers and their ad-
visors as well as uncounted pension plan trustees. International
Trust Corporation (ITC) has been inundated with information
requests regarding this problem and can only presume that other
Individual Retirement Account (IRA) trustees are in similar
positions.

As you know, the Revenue Act of 1978 (P.L. 95-600) brought many
changes in the tax laws. In particular, there were several
additions and modifications to the rules regarding the establish-
ment and maintainance of IRAs. The subject of this Information
Request is Section-"S of the Revenue Act of 1978. That Section
added subparagraph eight (8) to paragraph (b) of Internal Revenue
Code (IRC) section 403. The new subparagraph permits participants
in certain Tax Sheltered Annuity (TSA) Programs to take "qualify-
ing distributions" and make rollover contributions to IRAs.



257

Assistant Commissioner 2 February 27, 1979

To be a "qualifying distribution", according to the Revenue Act
all the annuity contracts standing to the credit of the Program
participant must be distributed to him in a lump-sum. The lump-
sum must meet the requirements of IRC section 402(e) (4) (A) or
402(a) (5) (A). That is it must be distributed on account of:

(1) The termination of the plan of which the
trust is a part,

(2) The participant's death,

(3) The participant's attaining age 59 ,

(4) The participant's termination of
employment, or

(5) The participant's becoming disabled.

Question has arisen as to the meaning of "plan termination" with
respect to participation in these TSA Programs. ADP Pension
Services, Inc. (ADP) and ITC must have a clear definition of
"termination" for these purposes. A TSA Program, qualified under
IRC section 403(b), involves a voluntary decision by the individual
employee. Unlike a Pension or Profit Sharing Plan, which must
meet the requirements of IRC section 401(a) (including coverage),
the TSA Program is not burdened by anti-discrimination rules.
While the employing entity determines whether or not to establish
a TSA Program, it is the individual employee whose voluntary
decision, standing alone, determines whether contracts are pur-
chased on his behalf within this Program. This affirmative
action is the basis for the establishment of the termination of
his Plan during a particular tax year.

The TSA Program, in practice, is quite similar to the Employer
Sponsored IRA Program described in IRC section 403(c). In both
instances, the employer establishes a skeleton program and the
employee commences or terminates his own Plan. The difference
is that termination of the employee's TSA Plan gives rise to a
distributable event, where as distribution from the IRA may not
commence before the participant reaches 59 , despite earlier
Plan termination. A similar restraint would, of course, apply
to funds rolled over from a TSA Plan to an IRA.

It would appear that the employee's voluntary decision to dis-
continue his Plan would constitute "termination" within the
meaning of IRC section 402(a) (5) (2) even where his employing
entity continues the TSA Program for other employees. Additionally,
the establishment of an IRA Rollover with fun s from such a
termination will place the employee in a position comparable to
that of his brethren with Plans in Employer Sponsored IRA Programs.
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Assistant Cc7,missioner 3 February 27, 1979

iTherefore, ADP and ITC hereby request that you issue a General
Information Letter to the effect that a TSA Plan's termination
occurs upon the decision of the employee to have contributions
thereunder disonttnued.

Thank you -for your prompt consideration and written determination
of this matter.

Yours very truly,

INTERNATIONAL TRU ST,,;ORPORATION

Norman S. MIilks, J.D.
Regulation & Compliance

NSM: mm
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STATEMENT OF THE

AMERICAN COUNCIL OF LIFE INSURANCE

The purpose of this statement is to present the views of the

American Council of Life Insurance on the various proposals be-

fore the Subcommittee relating to the individual retirement

account provisions of the Internal Revenue Code; specifically,

S. 75, S. 94, S. 557 and section 203 of S. 209. The Council has

a membership of 481 life insurance companies which, in the

aggregate, have 94 percent of the life insurance in force in

the United States and hold 99 percent of the assets of insured

pension plans.

Before presenting our views on the specific proposals, we

would like to comment in general on the question of tax incen-

tives to encourage the growth of the private retirement system.

Tax Incentives. Private retirement plans, individual savings,

and Social Security, together, have the job of providing retire-

ment income security for workers and their families. It is

important that there be a proper balance among the three

mechanisms. In this regard, Social Security should be designed

to provide retired workers with a basic level of economic protec-

tion in their retirement. The provision of retirement income

above this level is, and should be, the responsibility of

individual workers and their employers--with appropriate encourage-

ment being provided by the Government--through the use of various
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private savings media, including insurance company products.

Unlike Social Security, these private arrangements provide

flexibility so that the retirement programs can be designed to

suit the needs of particular groups of employees in different

firms, industries, unions and geographical locations. Moreover,

private retirement savings, unlike Social Security, are an

important source of capital so necessary if our economy is to

continue to grow.

To this end, maximum encouragement should be given to the

vigorous growth of private retirement plans and savings in a

manner that is flexible and equitable among individuals at all

income levels. The proposals before the Subcommittee generally

are a step in the right direction. However, of the three bills

that provide for income tax deductions to workers who participate

in qualified pension plans--S. 75, S. 209 and S. 557--we believe

.hat S. 557, which would simply allow a worker to contribute the

lesser of 15 percent of his compensation or $1,500 to his

qualified retirement plan or to a separate individual retirement

savings arrangement, takes by far the most straightforward and

efficient approach for obtaining the desired objective of

increased private retirement coverage. In contrast, the condi-

tions to a retirement savings deduction contained in S. 75 and

S. 209 seem unduly complex, would result in heavy administrative

burdens for sponsors of qualified plans, and could, in many

cases, preclude middle-income workers from qualifying for the tax

incentive. Thus, we urge adoption of S. 557.
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We would now like to comment on several concepts

contained in the specific proposals before you.

Maximum Allowable Deduction. We realize that limitations on

the deductibility of employee contributions to retirement savings

are inevitable in view of the revenue loss potential and the

existing limitations on other retirement arrangements, but we urge

that the limitations be set as high as possible, consistent with

these restraints. Moreover, we believe the dollar and percentage

limitations on employee tax deductions should be as uniform as

possible as among the various options (i.e., IRA's and contribu-

tions to qualified plans). The present tax law is complicated

enough in drawing distinctions between corporate plans, H.R. 10

plans, IRA's, Subchapter S corporation plans and plans of tax-

exempt organizations.. Further complexity should be avoided. We

believe S. 557 comes closest to accomplishing these objectives

since it would provide the same deduction limits regardless of

whether the employee is covered by a qualified plan.

Mandatory Employee Contributions. We believe the provision in

S. 209, which would deny a retirement savings deduction to parti-

cipants in plans, not in existence on January 1, 1978, that re-

quire mandatory employee contributions or employee contributions

as a condition for employer contributions, runs counter to one of

the most desirable objectives of permitting deductions for em-

ployee contributions. More specifically, a deduction for mandatory

employee contributions would make it feasible for many employers

to require their employees to share in the costs of their retire-

ment program and, in this manner, make it easier for employers to

47-321 0 - 79 - I8
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set up such plans or improve benefits in situations where the

employers would, themselves, be unable to pay the full cost of

the plan or the benefit improvement.

Thus, employee contributions to a qualified retirement plan

should be tax deductible, regardless of whether they are manda-

tory or voluntary.

Nondiscrimination Requirements. As indicated, the various

proposals before you, including S. 209 and S. 75, are designed

to bring about an expansion of the private retirement system and

increased retirement benefits for participants. S. 209 and S. 75

provide that in order for a "highly compensated" employee to claim

a deduction for contributions to his qualified plan or an IRA,

the employer must certify to the IRS, after a series of very

complicated mathematical computations, that the plan satisfies

certain nondiscrimination standards in terms of comparative con-

tributions by non-"highly compensated" employees.

These bills define a "highly compensated" employee as one who

is compensated at a rate which equals or exceeds a Government

worker who is a grade CS-14, step one. In our view, this standard

sweeps into the definition, not only very highly compensated

executives, but also middle-management employees. In addition,

many stockholder-employees of small businesses will probably fall

within the definition of "highly compensated".

We strongly expect that, rather than accept the additional

burdens imposed by these nondiscrimination standards, employers

will just not file the necessary certifications with the IRS,

since the additional burdens and complexities will outweigh any
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perceived benefits provided by such deductible employee contribu-

tions for the so-called "highly compensated" employees. (In this

regard, the maximum tax savings under S. 209 or S. 75 to any

individual is $500 per year.) As a result, many employees, in-

cludiig those in the middle-income salary ranges, will be dis-

qualified from the retirement savings incentive. We believe this

is a highly undesirable result. Moreover, such reverse dis-

crimination is likely to discourage the formation of new retire-

ment plans where employee contributions are necessary, particularly

where the individuals making the decisions may be precluded from

utilizing the tax incentive.

The apparent justification for the nondiscrimination rules

appears to be that, without them, the benefits from the proposed

tax savings from deductible employee contributions will go

largely to higher paid employees. If this is true, then the

problem is with the efficiency of the incentive in attracting new

savings at the rank-and-file level. Conditioning the incentive

for the "highly compensated" employees on participation by the

rank-and-file will not, in and of itself, cause the rank-and-file

to contribute; it will merely deny the tax deduction to the "highly

compensated". Thus, if utilization by the rank-and-file is the

problem--the answer lies in redesigning the incentive to make it

more attractive; not in denying benefits to middle and upper

management, who also need to provide for their retirement security.

Finally, to the extent the contributions are made to a

qualified plan, there already are extensive nondiscrimination

rules in place.

We appreciate having the opportunity to present the views of

the Council on the various proposals before the Subcommittee.

We would be happy to attempt to furnish any additional information

the Subcommittee might think helpful.
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SUITE 350

2020 K STREET. N W

WASHINGTON 0 C 20006

12020 223-8576

CABLE GEMMI

EUGENE MITELMAN

MICHAEL S GOPOCN March 30, 1979

The Honorable Lloyd Bentsen
Chairman
Subcommitteee on Private Pension Plans and

Employee Fringe Benefits
Committee on Finance
United States Senate
Washington, D.C. 20510

Re: Proposed Legislation On Employee Tax
Deductible Contributions to Qualified
Retirement Plans and Individual Retire-
ment Accounts (S.75, S.209 and S.557)

Dear Chairman Bentsen:

This statement is submitted on behalf of the District 65

Retirement Trust for Members of NAWCAS-NAMBAC for inclusion in

the record of the hearing of April 3rd of the Subcommittee

relating to the above-referenced bills. District 65 is a labor

organization whose full title is District 65, Distributive workers

of America, 13 Astor Place, New York, New York 10003. NAWCAS

stands for the National Association of Women's and Children's

Apparel Salesmen. NAMBAC stands for the National Association of

Men and Boy's Apparel Clubs. NAWCAS and NAMBAC are the principal

traveling salesmen's organizations in the apparel field in the

United States and Canada.

In 1973, District 65 established a pension plan for those

NAWCAS members (which was subsequently expanded to include
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NAMBAC members) who became dues-paying members of District 65.

This step was taken after previous efforts by salesmen to provide

a systematic pension program for themselves had floundered,

with the result that many salesmen had been compelled to work

into their seventies and beyond in order to provide for themselves

and their families. There are now in excess of 3,000 traveling

salesmen participating in the District 65 Retirement Trust

and, undoubtedly, this particular pension program has made

the crucial difference with respect to providing salesmen

in the apparel industry with the means to retire with dignity.

The enactment of the IRA provisions of ERISA in 1974

created a grave and continuing threat to the stability of

the salesmen's pension trust. In order to appreciate fully

the extent of this threat it is necessary to realize that

all contributions to the salesmen's ERISA-regulated trust

are paid by the salesmen; no employer contributes a penny to

the trust. Furthermore, all contributions made by the participants

to the trust are 100% nonforfeitable. Due to long-standing

IRS rulings, because salesmen who participate in the trust

have a 100% nonforfeitable right to their contributions, and

because membership in the trust is not a prerequisite to holding

a union job, members have never been entitled to a tax deduction

for their contributions to the trust as they are with respect

to dues that are paid into the general funds of the union.

Cf: Rev. Ruling 54-190, 3 CCH Pension Plan Guide, Par. 18,023

with Rev. Ruling 72-463, 3 CCH Pension Plan Guide, Par. 19,180.



266

The unavailability of a tax deduction, however, did not become

a significant factor until the commercial promotion of the

immensely popular IRA accounts became widespread. Thereafter,

the salesmen's pension trust came under increasing pressure

from those members who wished to transfer their accumulated

contributions to tax-deductible IRA's. Moreover, the trust

found it increasingly difficult and awkward to recruit new

salesmen into the plan because of this one-sided IRA competition.

Originally, the trustees of the plan tried to cope with

the problem by seeking to qualify the salesmen's trust as a

union IRA plan under I.R.C. Section 408(c). However, this

effort failed because the I.R.S. interpreted the Code as not

extending to plans which provide past service and disability

benefits - two vital features of the salesmen's trust which

could not be sacrificed or modified. The trustees zhen sought

legislative relief in connection with the so-called L.E.R.A.

provisions which were being considered as part of the Tax Reform

Act of 1976. However, this effort also came to naught as the

L.E.R.A. proposal was withdrawn by the House conferees on the

tax reform bill.

Thus, it was tremendously encouraging to traveling salesmen

that the Senate - passed Revenue Act of 1978, as part of the

section giving a deduction for an employee contribution to

a qualified plan, also contained a provision authorizing a

deduction in connection with a union-sponsored program like

the District 65 salesmen's pension trust. Naturally, we were
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keenly disappointed that the provisions involved were deleted

in conference last year but there is optimism that the strong

support behind the measure finally will enable it to be enacted

in this Congress.

It cannot be emphasized too strongly that as far as

traveling salesmen are concerned, the main thrust of the bills

being considered before the Subcommittee on Private Pension

Plans and Employee Fringe Benefits is to rectify a glaring

tax inequity. Traveling salesmen do not understand why, if

they put their money in an IRA account run by a bank or an

insurance company, they can get a tax deduction, but if they

put their money in a union pension fund - which provides

superior benefits in most instances to that provided by any

IRA - they cannot get a tax deduction. Moreover, their pension

trust is subject to the fiduciary and reporting and disclosure

provisions of ERISA, which adds to its costs of maintenance,

and this intensifies the sense of unfair tax discrimination.

The slow strangulation of plans like the salesmen's pension

trust as a result of this unfair tax discrimination surely

was not intended by Congress when it enacted the IRA provisions

in 1974. In fact, the IRA provisions themselves originated

from the tax inequity that resulted because the self-employed

could put tax-deductible dollars aside for their retirement

but employees whose company did not maintain a pension program

could not take similar steps. Thus, it is doubly ironic that

opposition to the concept of a tax deduction in contributory

qualified plans or plans like the salesmen's trust is based
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on concerns that these programs purportedly will only benefit

higher-salaried employees or will unduly impact on the revenues.

Presumably, the same concerns could have been pressed even

more vigorously in connection with H.R. 10 and IRA legislation

when they were being considered; yet, the legislative record

indicates that Congress was not deterred by these arguments,

and responded instead to the underlying tax inequities that

were involved.

Of course, this does not mean that tax abuses should be

encouraged, and a number of the bills before the Subcommittee

go a long way in curbing tax deductions from being used in

a manner that would benefit only highly-paid employees. As

to revenue impact, the Treasury Department has conceded in

previous hearings on this subject that "in principle' the proposed

legislation is sound because it attempts to remove a serious

inequity. Where such a concession is made, it seems to us

that the burden then shifts to those concerned over revenue

impact to devise a cost-effective plan that will also deal

satisfactorily with the unfair tax discrimination. We do

not think that the Treasury Department has systematically sought

such an approach nor do we think it is up to the victims of

unfair tax discrimination to condition their own attempts to

obtain legislative relief on externally-imposed perceptions

as to the degree of revenue loss and its significance. The

District 65 salesmen's pension trust did not specifically endorse

IRA legislation in 1974 nor did it oppose it. But it assumed -

as it had every right to do - that it would not be 'blind-sided"
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by well-intentioned efforts of Congress to help employees who

lacked private pension coverage. It is hard to believe that

if Congress knew in 1974 what it knows now that the IRA provisions

would not have included some form of tax deductions for contri-

butory qualified plans and union-sponsored programs financed

exclusively by membership contributions.

In addition, whatever the dimensions of the revenue impact,

it must be considered in conjunction with the highly desirable

objective of expanding coverage of private pensions. In some

quarters concern has been expressed as to whether it is socially

desirable to encourage expansion of contributory plans, but

this criticism must be dismissed because it offers no constructive

alternative. It may well be true that non-contributory plans

are to be preferred over the contributory variety or plans

like the salesmen's pension trust, but it is totally unrealistic

to suppose that by discouraging the spread of contributory

plans, non-contributory plan growth is automatically stimulated.

The plain facts are that, generally, the installation of the

type of pension plan involved derives from the economic strength

of the plan sponsor. Those who have the economic strength

to sponsor non-contributory plans will do so and the others

will have to scale down their objectives. In terms of expanding

private pensions, the real choice for the bulk of the private

sector not covered by an employer or union sponsored pension

plan, may be between having a contributory pension plan or

not having any pension plan whatsoever, and certainly, employer
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or union sponsored group contributory plans are better than

most IRA plans because they can provide a wider range of ben-

efits. In short, any meaningful evaluation of the revenue

impact of these bills cannot be made without realistically

considering their potentially salutory effect on needed expansion

of the private pension system.

We commend the Chairman, Senator Bentsen, for holding

this important hearing as well as for introducing S. 557,

and we commend Senators Dole, Nelson, Williams and Javits

for their previous and current legislative efforts and for

their sustained interest in seeking correction of the tax

inequities that have been described. We are particularly

appreciative to Senator Dole for his leadership and sensitivity

to the problems of salesmen. We urge early and favorable

action by the Finance Committee on a consensus bill that will

combine the best features of all the bills presently pending

before the Committee on this subject.

In this connection we wish to draw attention to the fact

that, as drafted, S.557, unlike S.75 and S.209, does not techni-

cally cover plans like the District 65 salesmen's pension

trust. To correct this apparent oversight, we suggest that

the word "or" be removed from line 2, page 3 of the bill,

that a comma be inserted in lieu of the period on line 3 of

page 3 of the bill, that the word "or" be inserted following

the quotation marks on line 3 of page 3 of the bill, and

that a new subparagraph "(E)" be added after line 3 on
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page 3 of the bill to read as follows:

"(E) a group retirement trust maintained
by a labor organization described in
section 501(c)(5) which is financed ex-
clusively by assessments of individuals
who are members of such labor organization,
which was established prior to January 1,
1974, and in which the assessments paid
to the trust by any participant are 100%
nonforfeitable."

Sincerely,

Michael S. Gordon
Mittelman and Gordon

Attorneys for the District 65
Retirement Trust for Members
of NAWCAS-NAMBAC

MSG/kak

cc: Honorable Robert J. Dole
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STATEMENT OF GEORGE 8. BUCK CONSULTING ACTUARIES, INC.

Introduction

Every American should retire with an-adequate retirement Income.

To find that adequacy many look to the three-legged stool of social security,

employee pension plans, and Individual savings.

Social security provides a valuable floor of protection. Projec-

tions by the Social Security Administration Indicate that the median worker

retiring at age 65 will receive a primary Insurance amount from social

security equal to 42% of his earnings rate before retirement. If the worker

has a spouse at least age 62 (not entitled to benefits based on the spouse's

own work record),this 42% may be Increased to a total benefit of 58% or

more of pre-retirement pay. Benefits are smaller for those retirIng before

age 65. For employees with above average earnings, benefits are a smaller

percentage of pay. For example, for workers retiring at age 65 after 1979

whose pay always exactly equaled the social security taxable wage base

(now.$22,900), the primary insurance amount under social security Is 23t to

29% of pre-retirement earnings, rather than 42%. While this floor of pro-

tection Is very valuable, It does not by Itself provide retired Americans

with an adequate retirement Income. This Is why the other two legs of the

stool, the employee pension plan and individual savings, are so Important.

Employee pension plans provide a vital supplement of retirement

Income for many Americans. About half of all workers are now covered under

a pension plan. We estimate that in 1979 almost 10 million Ametlicans will

receive pensions totalling $22 billion. While private pensions, together

with social security benefits, provide adequate retirement security for many,

they fall short for many others. One major factor contributing to the

shortfall is that half of all workers are not covered under any private

pension plan.
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Congress needs to encourage employers to establish and maintain

pension plans. But It also needs to encourage Individual savings to fill

this gap In the adequacy of retirement Income.

Individual Retirement Savings

The Employee Retirement Income Security Act of 197 (ERISA)

encourages Individual retirement savings by employees not covered under a

qualified pension or profit-sharing plan. It allows these Individuals to deduct

contributions of up to 15% of pay, not to exceed $1,500, to an Individual

retirement account, Individual retirement annuity or retirement bond (IRA).

Approximately 3 million of these accounts now exist.

However, employees covered under qualified pension or profit

sharing plans are not eligible to contribute to an IRA. This is true even

if the employee terminates employment before becoming vested and never

receives any benefit at all under the qualified plan. It Is clearly

Inequitable that one employee not covered under a qualified plan may have

the benefit of an IRA, while another employee who may be technically covered

but who will not receive any benefit may not have an IRA. All employees

should be allowed to establish tax-deductible IRAs In order to eliminate this

Inequity.

But in addition to the argument for equity, all employees should

be allowed to establish tax-deductible IRAs to help reach the objective of

providing each American with an adequate retirement Income. Employees

should be encouraged.to save to help meat their own retirement needs.

Effects of IRAs on Qualified Plans

Unfortunately IRAs have had a negative effect on qualified pension

plans. Employees often view the qualified plan as an obstacle preventing

them from establishing an IRA. This is particularly true for employees who

-2-
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do not expect to continue employment long enough to become vested In any

benefit from the qualified plan, and for employees In contributory plans

which require employees to make non-deductible contributions to the plan

Instead of deductible contributions to an IRA. For these reasons, employees

not already covered by a plan may object to having a plan established. Thus

the present law actually discourages the establishment of qualified plans

where they do not already exist. This undermines the objective of providing

adequate retirement Income.

Employees who are covered by a qualified plan often request to

be excluded from the plan, so that they can establish an IRA. Often these

requests come from short-service employees who do not expect to continue

employment long enough t.o be vested, But some plans receive these requests

even from vested participants, perhaps because they fall to understand the

value of the qualified plan.

Some plans accede to employees' requests to withdraw, while others

do not. In plans which allow the withdrawal, the withdrawing employee often

foregoes benefits under the qualified plan far. more valuable than any

possible tax benefit under the IRA, Inevitably, some of the employees who

did not expect to continue employment long enough to qualify for a pension

do continue, only to regret their earlier decision to elect out of the plan.

In addition, if too many employees elect out of the plan, the plan

Itself may fall to meet the coverage requirements of section 410 of the

Internal Revenue Code, This could result In the disqualification of the

entire plan.

Both to protect employees against their own folly and to prevent

disqualification of the plan, many employers refuse to allow employees to

elect out. These employers, although they may be:acting In the best

-3-
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Interest* of most employees, often Incur hostility from employees who wish

to elect out.

Employees covered under a qualified plan should be allowed to make

deductible contributions to an IRA. This would remove the desire to elect

out of qualified plans and eliminate the problems described above, at least

for non-contributory qualified plans. The effect on retirement security

would thus be two-fold. It would increase participation In qualified plans

and encourage employees to save for themselves.

Employee Contributions to Qualified Plans

A large number of qualified plans require employee contributions

from all participants, Including virtually all thrift and savings plans.

It would be Inequitable to allow plan participants to deduct con-

tributions to an IRA, but not allow them to deduct their own contributions

to a qualified plan. Many of these employees cannot afford to contribute

to an IRA In addition to the qualified plan. To allow plan participants

to deduct IRA contributions without equal provision for deduction of con-

tributions to qualified plans would exacerbate the problems previously

described as they relate to contributory plans.

The provisions of S.75 and S.209 which would set different require-

ments for deduction of employee contributions than for contributions to an

IRA are Inequitable. S.557 properly provides equal treatment to both types

of employee contributions.

Maximum Limits on Deductions

To be fully effective In discouraging withdrawal from qualified

plans, the deductible limits on contributions by plan participants should

equal, or nearly equal, the present limits for IRA deductions for non-

participants. We support the limits of 15t of pay, not to exceed $1,500,

Included In S.557.
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Lower limits, such as those in S.75 and S.209, would help in

ameliorating the problems, but would not be as effective as the limits of

S.557, which would place employee plans and IRAs on equal footing.

Simplicity

Any approach needs to be kept simple In order to be understandable

by employees and to avoid unnecessary administrative burdens on employers.

The approach of S.75 and S.209 would substantially Increase the length and

complexity of the Internal Revenue Code. It would Increase administrative

burdens for plan administrators, thereby discouraging employers from

establishing and maintaining qualified plans. Complicated non-discrimination

rules In S.75 and S.209 could seriously limit these proposals. In contrast,

S.557 would actually simplify the Code and result In a net increase of only

39 words in the Code - a remarkable feat for any tax bill.

inflation

The proposals would Increase saving by employees and thus reduce

current demand for consumer goods in our presently overheated economy.

Hence, the proposals would help fight Inflation.

Conclusion

We support S.557.

-5-
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TESTIMONY OF HARRY V. LAJIONi JR. - GENERAL COUNSEL OF THE NATIONAL
ASSOCIATION OF PENSION CONSULTANTS AND ADIINISTRATORS- INC.

Summary of Principal Points

1. Legislative action should be taken to correct
the long-term bias against savings and in favor
of current consumption.

2. Legislative action should be taken to encourage
small business employers to establish qualified
retirement plans.

3. Legislative action should be taken to encourage
individual savings for retirement through contri-
butions to qualified retirement plans.

Mr. Chairman:

I am Harry V. Lamon, Jr. of the law firm of Henkel £

Lamon, of Atlanta, Georgia and Washington, D.C., and

am here today in my capacity as General Counsel to the

National Association of Pension Consultants and Administrators,

Inc. (NAPCA).

NAPCA is an organization of consultants and administrators

to employee benefit plans of all types. The clients of

NAPCA's members are primarily small businesses which maintain

small employee retirement and welfare benefit plans. Represen-

tatives of NAPCA have testified before this Subcommittee

and before other Congressional Committees concerned with

employee benefit plans. The thrust of NAPCA's efforts,

since its founding in 1974, has been to identify problems in

the small employer plan area and to seek solutions either

through the regulatory agencies or the Congress. Our constant

theme has been to urge the creation of incentives and the

elimination of disincentives for the establishment and

maintenance of small private employee benefit plans. To

this end, we have devoted substantial effort to the elimination

of unnecessary red tape, paperwork and administrative burdens

47-321 0 - 79 - 19
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and to the creation of tax incentives for the establishment,

maintenance and improvement of plans. All of the bills

under consideration here today, S.75, S.94, S.557, and

sections 203 and 204 of S.209 are consistent with our longstanding

position and we support the concept of each of these bills.

Before addressing the specific provisions of the various

proposals, I would like to offer a few general comments in

support of the concept of encouraging saving through encouraging

the creation of employee retirement plans and the making of

employee contributions to such plans.

I am not an economist, but you do not have to be an

economist to realize that much of our Country's economic

problems can be traced to the long-term bias against savings

in our economy and in favor of current consumption. The

bias clearly exists. With our progressive income tax rate

structure which taxes earnings - and then taxes the earnings

on the earnings - the incentive is clearly to spend, not

save. With interest deductible, borrowing for current

consumption is further encouraged. Ceilings on interest

rates paid to small savers, and the ever-increasing proliferation

of transfer payments - which create a perception that savings

for a "rainy day' or retirement are unnecessary - act as

further disincentives to savings. As a result of the bias

against savings, there is a capital shortfall in our economy,

which reduces our productive capacity and inevitably contributes

to inflationary pressures, a weak dollar, and slower real growth.

-2-
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Obviously an economy needs both savings and investment

and consumption to function, and I would not advocate drastic

moves to jump" total savings overnight. However, I do

believe that the existing bias against savings must be

corrected. Initiatives such as those uW consideration

here today will tend to correct the bias in a graduated and

constructive manner and they have NAPCA's support.

If these initiatives would do nothing more than encourage

saving, they would be desirable. However, they will do far

more. Specifically, they will encourage the private sector

to provide for adequate retirement and will strengthen the

partnership between employers and employees in accomplishing

that objecti. a. Furthermore, to the extent the private

sector is encouraged to act, future demands on the Federal

Government - Social Security in particular - will tend to be

stabilized.

We do not believe it is feasible to increase Social

Security benefits any further. Increased benefits have to be

paid for, and I sincerely question whether the American people

are willing to pay any more for Social Security than they do

now. Aside from that, it is not economically healthy or

politically wise for the federal government to control such

an enormous magnitude of our Nation's wealth. Assuming, as I

must, that Social Security can only provide the first building

block of retirement benefits, where will the remaining building

blocks of retirement security come from?

-3-
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We see three fundamental building blocks: Social

Security as a base, private employer-sponsored plans as the

second block, and employee contributions and individual

retirement accounts as the third. Thus, NAPCA strongly

supports incentives, such as the proposals before you today,

to encourage the adoption and expansion of private retirement

plans and to encourage employee and individual savings for

retirement.

With specific reference to individual retirement accounts,

they clearly have an important role in the overall retirement

picture since many workers do not have employer-sponsored

retirement plans. IRAs should be available when needed, and

should be available to those without direct earned income,

such as non-working spouses. However, they should not be

viewed, utilized or encouraged as a replacement for employer-

sponsored plans. Under existing law - with the exception of

'Simplified Pension Plans" - participation in a qualified

plan and contributions to an IRA are mutually exclusive.

For obvious tax reasons, many individuals find it to their

benefit to drop out of qualified plans in order to establish

IRAs. This can have adverse implications for the qualification

of the plan and precludes the employee from receiving ultimate

benefits under the plan. NAPCA's view of the better policy

would be to maintain IRAs as a "last resort", but not to

have a legislative scheme which in many cases forces employees

to make a choice between contributions to an IRA over partici-

pation in the employer's plan.

-4-
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With these general comments in mind, I would like to

turn to the specific proposals under consideration here

today.

S.75 and Section 203 of S.209.

With one major difference these bills are essentially

the same. Each would permit a deduction for an employee

contribution to a qualified plan of 10% of compensation or

$1000, whichever is less. Availability of the deduction

would be limited by a *discrimination" standard similar to

that now applicable to *cash or deferred plans". The major

difference in the two bills is that Section 203 of S.209

would preclude mandatory employee contributions, whereas

S.75 would not.

In the first place, I question the need for any "discri-

mination" standard. It appears to me that if everyone is

entitled to participate based on relative compensation, then

there is no discrimination.

Nonetheless, if the discrimination standards are to be

imposed, then I would strongly urge that mandatory employee

contributions be permitted. With minimum mandatory contributions,

plan documents can be drawn with a Ofail-safe" to insure

that everyone who contributes will obtain a deduction.

Without minimum mandatory contributions, the issue of deductibility

would depend on the relative proclivity of lower paid employees

to contribute voluntarily. Not only would it be extremely

difficult to determine if a particular contribution by a

high-paid employee were deductible, but we question whether

-5-
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it is really fair for the issue of deductibility to be

determined by the level of voluntary participation of some

other individual or group. Accordingly, as between Section

203 and S.75, we favor S.75. It would be much fairer and

simpler to administer.

S.557.

Basically, S.557 would permit participants to voluntarily

contribute and deduct up to 15% of compensation or $1500 to

a qualified plan. As we understand S.557, it would impose

no other limitations, and consistent with my earlier comments,

NAPCA obviously would prefer it over either S.75 or Section

203. Also, S.557 is preferable for another reason. With a

flat $1500 or 15% deduction limitation, S.557 would remove

any incentive for individuals to withdraw from participation

in a qualified plan in order to participate in an IRA and

receive a higher deduction, while at the same time it would

preserve the IRA alternative for those who had no other

option. If $1000 is the limit on deductible contributions

to plans, while $1500 is the limit on IRAs, then some individuals

will still find it to their benefit to drop out of qualified

plans in order to establish IRAs.

Of the three provisions dealing with employee contributions,

we urge the Committee to follow the format of S.557 for the

reasons stated above.

Section 204 of S.209.

Section 204 of S.209 would grant early year tax credits

on a declining scale for the establishment of plans by

-6-
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small business employers. NAPCA strongly supports this

proposal.

At the present time, most large businesses and large

employee organizations have comprehensive employee benefit

plans, including retirement plans. This is not the case

with respect to small businesses. It has been estimated

that over 60% of the some 3.4 million businesses with fewer

than 50 employees do not have a qualified plan. 3.4 million

businesses equates to many more millions of employees.

There is no doubt in my mind where the lack of coverage exists

and where the greatest opportunity for expanded coverage

lies. Section 204 would provide the additional incentive to

expand the coverage where it is needed. We would hope that

long-term revenue projections would permit the tax credit to

be increased, and the definition of "small business employer'

to be expanded from the *under 100 employees and $50,000 in

earnings" to a much broader figure, say, 250 employees.

However, even at the moderate levels proposed, the tax

credit would tend to offset the initial costs of design and

installation of plans and thus would encourage their adoption.

Revenue Impact.

All of the proposals under consideration today would

have some impact on the revenues, some obviously more than

others. However, the revenue impact should not be viewed

simply in terms of the next fiscal year and the next. It

must be viewed in the long-term - ten to fifteen years at a

minimum.

-7-
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Specifically, the impact of these proposals on future

demands on the Social Security system and other transfer

programs must be considered. Further, the impact of these

proposals in curtailing inflation over the long-term by

increasing opportunities for productivity and decreasing

current consumer demand must be considered.

Perhaps a more relevant analyses is - "What happens if

we don't enact these proposals?" "What happens if we don't

act now to let the private sector develop a viable private

retirement system?" I believe I know what will happen - some

level of benefits will have to be provided directly out of

general revenues - and that is why NAPCA strongly supports

what the sponsors of these bills are trying to accomplish.

We appreciate your concern, Mr. Chairman, and we hope

you will not give up the fight until these bills become a

reality!

Thank you.

-8-
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STATEMENT OF THE U.S. LEAGUE OF SAVDXS ASSOCIATIONS

The U.S. League of Savings Associations* representing

approximately 4,300 federally and state chartered savings

associations welcomes this opportunity to submit its comments

on the various pension improvement proposals contained in S.

.SS7, S. 75, S. 94 and S. 209. U.S. League members hold more

than 99 percent of the over $500 billion in savings and loan

assets, making our organization the major spokesman for

American thrift institutions.

The U.S. League commends Senator Bentsen and his Finance

Subcommittee on Private Pensions and Employee Fringe Benefits

for providing the opportunity for public comments and discussion

of these important legislative proposals to expand and

improve our private retirement system. A tax deduction for

employee contributions to qualified plans or for contributions

to IRAs by those participating in such plans will increase

retirement benefits and provide greater equity for qualified

plan participants.

*The Uhited States League of Savings Associations (formerly the
United States Savings and Loan League) has a membership of 4,400
savings and loan associations representing 99-2/3% of the assets
of the $510 billion savings and loan business. League membership
includes all types of associations -- Federal and state-chartered,
insured and uninsured, stock and mutual. The principal officers are:
Joseph Benedict, President, Worcester, Mass.; Ed Brooks, Vice President,
Richmond, Va.; Lloyd Bowles, Legislative Chairman, Dallas, Texas;
Norman Strunk, Executive Vice President, Chicago, Ill.; Arthur Edgeworth,
Director-Washington Operations; and Glen Troop, Legislative Director.
League headquarters are at 111 E. Wacker Drive, Chicago, Ill. 60601;
and the Washington Office is located at 1709 New York Ave., N.W.,
Washington, D.C. 20006; Telephone: (202) 637-8900.
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Currently IRA deposits at FSLIC-insured savings and

loans total over $3.8 billion while Keogh balances account

for an additional $1.8 billion. This substantial commitment

to long-term retirement investments has made our business

vitally concerned with all efforts to improve and broaden

the private sector retirement system. The U.S. League

supports the following legislative proposals because they

broaden IRA eligibility and expand a participants potential

retirement benefits:

S. 557 - Allows tax deductible contributions by pension
plan participants to their plans or separate IRA's
equal to IRA maximums (15% or $1500);

S. 75 and S. 209 (Section 203) - Allows tax deductible
contributions by pension plan participants of up to
$1000 to their plans or separate IRA's but subject to
an anti-discrimination test for high income employees.

Over the last few years, the U.S. League has continually

supported legislative proposals to eliminate the inequity

resulting from qualified but inadequately funded retirement

plans.. Members of such plans, through no choice of their

own, are being prohibited from accumulating retirement

benefits equal with IRAs and other adequately funded qualified

plans. These plan participants are being sacrificed in order

to save what in many cases are clearly inferior employer

retirement plans. Why should any employee be required to

bear the heavy financial burden of sustaining the employer

qualified plan which would probably be rejected if an alternative

were available. Instead of penalizing retirement plan

members, we should provide all plans with adequate minimum

benefits and thereby encourage increased participation. The



IRA alternative will provide the needed flexibility to

supplement inadequate pension plans as well as providing

some measure of retirement benefit for those employees who

frequently change jobs and therefore never vest in any plan.

Consequently, the U.S. League strongly supports the establishment

of an IRA alternative with a uniform maximum for previously

excluded pension plan participants.

Expanding IRA eligibility and allowing tax deductions

for contributions made to existing pension plans will also

respond to a growing national economic problem -- encouraging

greater individual savings. The rate of savings in the

United States is substantially lower than that of other

industrialized countries. The U.S. rate of savings as a

percent of disposable national income in 1976 was 4.8 percent

compared to a rate of 6.6 percent in the United Kingdom,

13.1 percent in France, 13.2 percent in Germany, 17.2 percent

in Switzerland and 25.3 percent in Japan. As savings institutions,

our members are vitally concerned with this alarming savings

trend because without savings this nation's capital investment,

economic growth and productivity are seriously restricted.

Similarly, without savings our associations will be unable

to provide the mortgage financing necessary to support this

country's continuing housing need. Therefore, by stimulating

additional U.S. savings, particularly long-term savings, we

are helping to resolve our nation's critical capital shortage

problem. The U.S. League applauds the universal savings

objective contained in all these bills but prefers the
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approach taken in S. S57 introduced by Senator Bentsen

because it excludes unnecessary and cumbersome non-discrimination

formulas which retard the bill's savings incentives.

The U.S. League.also endorses legislation introduced by

Senator Bentsen, S. 94, which extends IRA eligibility to

non-working spouses, thereby encouraging long-term savings,

the lifeblood of our business. Equally important to this

savings stimulus, the Bentsen bill will afford millions of

American homemakers the opportunity to begin accumulating

the retirement money necessary to minimize the escalating

financial burden of their retirement. With our social

security system facing massive payroll tax increases to

remain solvent due to an aging population, we will be required

to rely more and more on the retirement savings of the private

sector. Senator Bentsen's bill will improve our private

sector retirement mechanism and allow us to somewhat offset

our increasingly inadequate social security benefits.

Finally, along with encouraging adequate retirement

savings in an inflationary economy, the U.S. League urges

consideration of a tax incentive for all savers. Many Members

of the 96th Congress believe this is such an important

priority that approximately 28 bills designed to stimulate

savings through a tax incentive have already been introduced,

including S. 246 introduced by Chairman Bentsen. The savings

and loan business will always be dependent upon the U.S.

sayings dollar in order to continue performing our Congressionally

mandated housing finance objective. Therefore, the declining

U.S. savings rate is causing great concern within our business
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and indeed our entire economy. To reverse the shrinking

U.S. savings rate, our inflationary psychology (bolstered by

a 9% inflation rate in 1978 and a continuing tax code bias

against saving) must be broken. In order to accomplish this

a major tax incentive is needed. Therefore, the U.S. League

recommends for this Subcommittee's consideration a general

savings plan which would exclude from gross income the first

$1000 of interest earned at a financial institution. Because

of budget considerations and the certain revenue loss generated

by a tax incentive, a phase-in period might be necessary

starting at $100 for 1980 and increasing by $100 per year

for 10 years. But whatever the cost the elimination of our

economic savings disincentives is necessary if we are to remain

a productive nation.

The U.S. League would also like to suggest the following

IRA improvements which were not included in the Revenue Act

of 1978. These are changes which we believe will improve

the administration and equity of the almost $4 billion dollars

in IRA assets of the savings and loan business. They include:

1. Under the Revenue Act of 1978, a spouse of a
deceased section 401(a) qualified plan participant
is authorized to roll over the death benefit lump
sum distribution received into an IRA of his or
her own. Section 408 of the Code should be amended
to extend this authority to spouses of deceased
IRA participants as well.

2. Section 408 of the Code also should be amended
to permit individuals who, after age 70 1/2,
receive lump sum or plan termination distributions
from qualified plans to roll over such distributions,
less the amounts they would have received had they
received annual distributions beginning at age
70 1/2. IRS has ruled informally that individuals
over age 70 1/2 are not eligible to make rollover
contributions to IRAs.



3. To provide parity with Keogh plans, an individual
should be permitted to make tax deduc4-ible contributions
to IRAs after 70 1/2. Keogh contributors currently
are permitted to make contributions to their Keogh
plans after age 70 1/2, while taking required distributions
therefrom.

4. Clarification appears to be needed on the estate
tax exclusion for IRA accounts provided in Section
2039(e) of the Internal Revenue Code if payout to
the beneficiary is over a period of 36 months or
longer. The law does not specify whether the election
to take payments in the prescribed manner must be
made by the IRA grantor himself or whether the
exclusion also is available when the beneficiary
makes the appropriate election. While there is
a hint in the Conference Committee Report that
the exclusion is available if the beneficiary makes
the election after grantor's death (the Report
states that the election may be made at any time
prior to the earlier of filing or due date of the
estate tax return, part of which period obviously
falls after the death of grantor), there is no
reflection of this intention in the Code. It
is felt strongly that this should be clearly
spelled out in the Code, since it represents a
departure from the traditional rule that a person's
estate is fixed and determined for estate tax
purposes at the time of his death and is not
affected by anything that happens thereafter.

In this connection it is suggested that parity
be granted between IRA and Keogh plans with
respect to the estate tax exclusion. Qualified
plan interests are excludible under Code section
2039(c) if they are payable to the beneficiary
in a manner other than a lump sum distribution
(i.e., payable over a period exceeding one taxable
year); IRA interests are excludible only if they
are payable over a period exceeding 36 months.
It is suggested that it would be appropriate to
provide parity in this matter by amending section
2039(c) to permit exclusion of IRA interests from
a decedent's estate if distributions are made over
a period exceeding one year, or in other words,
in a manner other than a ump sum distribution.
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NATIONAL ASSOCIATION OF
SNAIL IV[RENEW PLANS

515 Madelma MP.. lduma
Wadsm,6D40COOM

April 19, 1979

Mr. Michael Stern
Staff Director
Finance Committee
2227 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Stern:

The American Society of Pension Actuaries
submitted testimony to the Subcommittee on Private
Pension Plans and Employee Fringe Benefits of the
Finance Committee in regard to Bill S.557 on
April 3, 1979.

We wish to go on record in the same hearing
that the National Association of Small Retirement
Plans heartily endorses all the views set forth in
that statement. The comments expressed in the
ASPA testimony are concurrent with those of the
members of NASRP.

Sincerely,

iiCDinamond

JCD: rak
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STATEMENT OF THE AIERICAN BANKERS ASSOCIATION

The American Bankers Association is a trade association composed of

13,254 banks, approximately 92 percent of the banks in the United States;

a substantial number of our members have their own pension plans. About

4,000 of our member banks have fiduciary powers and many of these serve as

trustees to employee benefit plans. Our Assojiation thanks the Subcommittee

for the opportunity to address the issues raised by S. 75, Section 203 of

S. 209, S. 557, S. 94 and Section 204 of S. 209.

Three bills before the Subcommittee, S. 75, S. 209 and S. 557, would

allow a limited tax deduction by an active participant in a pension plan for

contributions made to a qualified plan or to an individual retirement account.

We strongly support such a proposal and we believe there are some sound public

policy reasons for doing so:

(1) The adoption of this concept would lead to better

pension coverage of employees throughout the United

States. Many employers, particularly smaller ones,

cannot bear the cost of adequate pension coverage

and structure plans to share the cost with employees.

Allowing employees to deduct their contributions

should strengthen their participation in pension

programs. (We feel it would be unfair to treat in

different ways mandatory and voluntary contributions

to qualified plans by employees.)'
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(2) Improving coverage by private pension plans should

lessen pressure for social security increases in

the future.

(3) Increased retirement savings would increase capital

formation in the United States which will strengthen

the economy in the long-run.

This proposal will also solve the problem of employees electing not to

participate in employer-sponsored retirement plans so that they may instead

set up an individual retirement account. (Employees who feel they will not

ever vest because they will not stay with the employer long enough are likely

to do just that.) Such electing-out can jeopardize the tax qualification of

an employer plan. The employee's ability to take a tax deduction for a con-

tribution will be beneficial to both sponsor and participant.

Whatever proposal is adopted should not impose new burdens on existing

plans. We are glad to see that the original "LERA" concept has been abandoned

in these bills. The LERA idea would have allowed an individual who is a partici-

pant in a qualified plan to make a deductible contribution to an IRA account up

to the difference between what the employer contributed to the plan on his

behalf and the $1,500 or 15 percent IRA limit. This approach would have imposed

a great administrative burden on plan administrators to make the necessary cal-

culations and to inform the participant, and the idea is best discarded. We

are also glad to see that the proposals do not force plans to accept contribu-

tions, but rather offer the choice of making contributions to the plan or

using an IRA account.

The proposed discrimination provisions in two of the bills are, of course,

the antithesis of simplicity in the tax law. A tax deduction such as the one

47-321 0 - 79 - 20
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being proposed should be written so the taxpayer knows If he does or does not

qualify for the deduction. A "highly compensated" taxpayer may find himself

disqualified by circumstances totally beyond his untrol. The discrimination

provisions impose an additional bookkeeping and notification burden on plan

administrators. And since this would be a year-by-year determination, some

employees may not know until after they file their tax returns whether they

could take the deduction, and may have to file an amended return once the

company sees what the "actual deferral percentages" are for groups of employees.

We question if all these restrictions are really warranted when weighed against

the public benefits of increased retirement security and increased savings, no

matter who may be taking the deductions. If discrimination provisions are to

be included in the final legislation, there should be a one-year lag in the

application of the "actual deferral percentages," i.e. if the higher/lower

compensated employee ratio is acceptable for 1979, then the highly compensated

employee can make deductible contributions to the plan or an IRA for 1980, and

if the ratio is acceptable for 1980, then he can get a deduction for 1981

contributions, and so forth.

We realize that the Treasury Department is concerned about the revenue

impact of allowing deductible contributions. It must be remembered that this

proposal only allows the employee to defer the taxes due on funds 
set aside

for retirement. In the future, the funds will be subject to tax (although

perhaps at a lower rate if the person's only income is the pension). 
We feel

the IRA program, the simplified pension plan concept enacted into 
law as part

of the Revenue Act of 1978, and now the proposed increased coverage for active

plan participants are all essential components of a viable pension 
plan system.

It is a fact that the more one earns, the greater the possibility 
to set aside

funds for retirement years. It is no surprise that those earning under $20.000
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may very well need to use their current income to meet current expenses and

just cannot set the funds aside until they retire. However, planning for

retirement is a highly desirable action which public policy should encourage.

In addition to the bills now being discussed, the Subcommittee should consider

whether the IRA limits should be raised to $1,500 to $3,000 for those who are

not active participants In a pension plan. This would represent 15 percent

of a $20,000 income. It should be remembered that the $1,500 or 15 percent

limit was first proposed more than eight years ago, and with the expectation

of continued inflation, $1,500 savings a year does not look all that sub-

stantial when extrapolated twenty or thirty years.

We support the proposal in S. 94 that the non-working spouse or one who

earns less than $10,000 a year can establish an IRA based on the income of the

other spouse regardless of whether the working spouse is eligible to establish

an IRA. We feel this is a means to increase retirement security of non-working

spouses because the spouse would have a nonforfeitable interest in the account.

The last provision we would like to comment on is Section 204 of S. 209,

"The ERISA Improvements Act of 1979." We strongly support the idea of providing

incentives for additional plan formations and increased coverage of employees.

We have expressed such support in our testimony before the Senate Labor and

Human Resources Committee early this year. At that time we also said that

these incentives, in order to be successful, must be coupled with relief from

unnecessary regulatory burdens imposed by the current statute and regulations.

We thank the Subcoumittee for the opportunity to submit this statement

for its consideration. In the near future we hope to see the Congress enact

into law many of the ideas found in these bills. The public would certainly

be well served by such action.



296

STATEMENT OF THE NATIONAL RETIRED TEACHERS ASSOCIATION AND
THE AMERICAN ASSOCIATION Of RETIRED PERSONS

The National Retired Teachers Association and the

American Association of Retired Persons welcome this oppor-

tunity'to comment briefly on S. 75, S. 557, and Section 209

- legislation which would allow tax deductions for employee

contributions to "qualified" pension plans or for contributions

to individual retirement accounts (IRA's) by pension plan

participants. The Associations, with a combined membership

in excess of 12.2 million persons age 55 and over bring to the

consideration of this legislation a perspective that is re-

latively unique. A significant number of our members are

still active in the labor force and are participating in

private pension plans. While many of these could benefit

directly from the enactment of legislation of this type, most

of our members could not, simply because they are already

retired. Nevertheless, even retirees could benefit indirectly f
if this legislation turned out to have a salutary effect on

the domestic economy through the promotion of savings, capital

formation and productivity gains and through a lessening of

current inflationary pressures. Finally, an assessment of the

income situation of persons who are already retired and a

consideration of the significantly increased older and re-

tired population that is projected for the future should

stimulate and guide5 the development of any legislation that

would promote the growth and expansion of the private pension
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system and encourage saving for retirement.

If legislation can be enacted that will encourage em-

ployees to save for their retirement to a greater extent than

they otherwise would, significant sums will be removed from

consumption and be set aside and utlimately invested. Lessen-

ing consumption would tend to slow down our presently overheated

economy and lessen the demand pull component of the ongoing

inflationary spiral. In addition, shifting resources from con-

sumption to savings and investment should lead to future gains

in productivity - another result that would tend over the long

term to reduce inflationary pressure. In view of the seriously

adverse effects that inflation has on the elderly in terms of

their income, assets and expenditure patterns, our Associations

tend to look favorably on legislation which would dampen down

those pressures which contribute to the ongoing inflationary

spiral. Furthermore, we recognize that inflation discourages

persons from saving for their retirement, impairs the financial

viability of the private pension system and erodes the purchas-

ing power of private pension payments.
0

Since the Associations deem it desirable to promote

and strengthen the private pension system as a means of en-

couraging savings for retirement, the problem for us becomes

one of determining how best to go about accomplishing this
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objective. Obviously, one aspect of that objectives is the

equitable maximization of pension plan coverage of the active

labor force. To the extent that private pension plan partici-

pation and private pension receipt can be maximized and the

private pension component of the income stream of the future

elderly increased the better will be the future elderly's pro-

spects for maintaining a reasonable standard of living once

retirement occurs. This in turn, will help reduce the future

elderly's degree of dependence on public income transfer pro-

grams for their retirement income.

In the light of these considerations, we wish to focus

on the results that legislation that would allow tax deduc-

tions to employees who are participants in qualified private

pension plans for contributions they make either to those-

plans or to individual retirement accounts is likely to have.

We shall prescind from some of the more specific issues such

as anti-discrimination provisions and maximum allowable de-

ductions. Instead we would like to offer some general assess-

ment of the consequences for the private pension plan universe

if employees were allowed tax deductions for contributions.

Although it is probably impossible to assess those consequences

with complete accuracy, a number of points can be made.



299

-4-

Passage of this type of legislation would lead to tax

deductions for employee contributions to plans that are pre-

sently employee contributory. This would obviously cost the

Treasury some money in terms of lost revenue. However, there

is an equitable result in the deduction since the tax conse-

quences of this transaction are not forgiven but are merely

deferred until the employee retires and begins drawing retire-

ment pension benefits. The employee would have a inducement

to continue his participation in a qualified plan; IRA's

would no longer be more attractive in terms of immediate tax

advantages than private pension plan participation. Also, the

employee would be encouraged to contribute more than a plan's

minimum amount and even up to the legislative maximum with

respect to which the tax deduction is available. This in

turn would have the beneficial ancillary economic effects

mentioned earlier.

More difficult perhaps is the assement of what effect

this type of legislation would have on pension plans that do

not presently require employee contributions (i.e. solely

employer financed) and on employers who have no pension plan

at all. Large employers might see this legislation as a

means of shifting some of the burden of financing employee

benefits onto the employees themselves. However, this might
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prove to be merely a bookkeeping move rather than an actual

reallocation of the financial burden since the employees'

total compensation package would not likely change as a

result: of the reallocation.

More significant may be the reaction of small employers

to this kind of legislation. Small employers, and especially

those who have no private pension plan, would probably be

more willing to continue or start a plan and contribute funds

to it if the employees were ready and willing to carry some of

the financial burden. Certainly the employees cin best be

induced to do so through the making available of tax deductions

with respect to those contributions.

We think it also important to make some assessment of

what the employee would gain through the enactment

of the type of legislation under consideration. One signi-

ficant gain is that the employee is immediately vested in

his contributions. The total portability of these funds would

lead to a second, albeit a more speculative, gain - greater

work force coverage in the private pension system. A third

gain is the increased degree of flexibility the employee

would have in structuring his own compensation scheme; giv-

ing the employee a tax incentive to contribute towards his re-

tirement might cause the employee to be more thoughtful in



801

making a choice between present and future compensation. Of

course, a dampening of the inflationary spiral is needed be-

fore the future compensation choice can be made truly competi-

tive.

Having outlined some of the possible effects of this

type of legislation on pension plans that are presently em-

ployee contributory, and on those that are not, and on em-

ployees in general, we would like to reiterate our believe that

the proposals before the Subcommittee do have generally posi-

tive implications. Encouraging an increased amount of savings

through private pension plans would likely have a salutary

effect on the inflation trend in the economy in both the short

and long term. Also, this legislation would tend to promote

and augment the private pension component of the income stream

of the future elderly, resulting in a lessening of their de- f
gree of dependency for income on 'public transfer programs,

and an enhancing of their ability to retire without suffer-

ing a precipitous income reduction and decline in living

standard. While we recognize the difficulty involved in

making a reasonable assessment of the consequences that enact-

ment of legislation of this type would have, we would hope

that the Subcommittee would endeavor to assure that any

legislation that is favorably reported would have these

economic and savings incentive effects and would not

merely be a vehicle to facilitate a shifting of a financial

burden from the employer to the employee.
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National Coordinating Committee for
Multlemployer Plans

SUITE 603 e 815 SIXTEENTH STREET, N.W, WASHINGTON, D.C. 20006 * (202) 347-1461

April 20, 1979

The Honorable Lloyd Bentsen
Chairman
Subcommittee on Private Pension Plans
and Employee Fringe Benefits

Senate Committee on Finance
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

In response to your press release dated March 13,

1979, soliciting testimony on several bills designed to

encourage retirement savings, the following comments on

sections 201 and 202 of S. 209, pertaining to lump sum

distributions from qualified plans, are hereby submitted

by the National Coordinating Committee for Multiemployer

Plans.

Summary

For technical reasons, thousands of working men

and women covered by multiemployer plans are unable to

qualify for the favored tax treatment accorded to lump

sum distributions under Code section 402(e). Section 201

of S. 209 would modify section 402(e) in order to allow

-ow
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these workers to obtain the same tax benefits currently

available to management and supervisory employees who are

covered by both a profit sharing plan and a pension plan.

The Treasury Department has testified that it is not

opposed to this change although it does seek certain

other changes in the treatment of lump sum distributions

from qualified plans.

Section 202 of S. 209 would clarify the question

of when an employee covered by a multiemployer plan has

a Separation from the service" so as to be eligible for

a lump sum distribution. Under this provision, a separ-

ation would be deemed to occur when the employee has not

worked for any employer in service covered by the plan

for six months. This amendment is supported by the Trea-

sury.

Analysis

I. Section 201 of S. 209.

Under Code section 402(e), favored tax treatment

is accorded to certain lump sum distributions from a

qualified plan which are paid within one taxable year by

reason of the employee's death, disability or separation
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fr~n the service, or for any reason after an employee has

attained age 59-1/2. In order to qualify for this favored

tax treatment, the lump sum distribution must include all

amounts due to the employee, and for this purpose, all

profit sharing plans maintained by the employer are

treated as one plan and all pension plans maintained by

the employee are treated as one plan._

The above rules have been interpreted in proposed

IRS regulations to mean that an employee who is covered

by two plans, a defined benefit plan and a defined con-

tribution plan, can obtain favored tax treatment for a

lump sum distribution from the defined contribution plan

if it is a profit sharing plan, but not if it is a money

purchase plan. Although profit sharing plans are common

for management and supervisory employees, when a multiem-

ployer defined contribution plan is established under

collective bargaining, the parties generally provide for

a money purchase plan rather than a profit sharing plan.

The result is that many workers covered by multiemployer

plans are deprived of favored tax treatment for lump sum

distributions from a defined contribution plan even

though similarly situated management and supervisory
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employees can qualify for favored tax treatment. The

factual circumstances which lead to this situation are

described in greater detail below.

In many industries, through collective bargaining,

two types of retirement plans have been established:

(a) a defined contribution plan, with immediate

100 percent vesting; and

(b) a defined benefit plan with delayed vesting.

In such industries, the fully vested defined con-

tribution plan is responsive to the needs of younger

workers who wish to have an individual account plan which

will be fully distributed upon separation from service.

The defined benefit plan is designed to provide pension

benefits to older workers who may have less time to build

up a substantial account under a defined contribution

plan. However, all workers under the collective bargain-

ing agreement generally participate in both plans.

In the event a worker leaves an industry which

maintains these two types of plans, the worker is gener-

ally entitled to receive a full distribution of his

account under the defined contribution plan. However, he

is generally not entitled to receive a distribution of
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his vested account under the defined benefit plan.

Typically, the defined benefit plan has no mechanism for

a lump sum distribution at any time and provides benefits

only in the form of an annuity beginning at early or

normal retirement age.

Under pre-ERISA law, distributions to terminated

employees from a defined contribution plan were entitled

to favored tax treatment under Code section 402. The

favored treatment of a lump sum distribution from a

defined contribution plan would not be adversely affected

by the fact that any vested benefit under a defined bene-

fit plan covering the same worker could only be distri-

buted at a later date as an annuity. However, under sec-

tion 402(e) of the Code as amended by ERISA, favored lump

sum tax-treatment is apparently denied to workers who

receive full distribution of their account balance under

a defined contribution plan without also receiving a lump

sum distribution under a defined benefit plan in which

they participate. Prop. Reg. S 1.402(e)-2(e). We

believe this result is contrary to the intent of section

402(e) and urge adoption of section 201 of S. 209 in

order to insure that'workers in multiemployer plans will
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not be deprived of the tax benefits accorded to lump sum

distributions.

Under sections 3(34) and (35) of ERISA, "pension

plans" are divided into two categories: "defined con-

tribution plans" (including profit sharing plans and

money purchase pension plans); and "defined benefit

plans" (all other types of pension plans). ERISA recog-

nizes that money purchase plans are more similar to

profit sharing plans than to defined benefit plans, and

for numerous purposes under the act, all defined contri-

bution plans are treated alike. The above definitions

are applicable not only to Title I of the Act, but are

also carried over to sections 414(i) and (j) of the

Internal Revenue Code and are used repeatedly under Title

II.

The scheme followed by ERISA of dividing retire-

ment plans into the categories of defined contribution

plans and defined benefit plans is in accord with econo-

mic reality. In general, the only difference between a

profit sharing plan and a money purchase plan is that no

contributions will be made to the profit sharing plan if

no profits are available. Since profits may be defined
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to include all accumulated earnings of profits as well as

current earnings, in practice there is often no differ-

ence between a profit sharing plan and a money purchase

pension plan. Except in the rare case where an employer's

current and accumulated earnings and profits are entirely

exhausted, the only distinction between the two types of

plans lies in the name written on page one. However, for

technical reasons, if the parties to a collective bargain-

ing agreement wish to establish a multiemployer individual

account plan, they must provide for a money purchase

pension plan instead of a profit sharing plan. In a

multiqmployer framework, a profit sharing plan is not

feasible because the various contributing employers will

each have a different profit situation. If any employer

were unable to contribute because of losses, this would

cause unequal treatment of different workers covered

under the same plan. This practical necessity which

forces any multiemployer individual account plan to take

the form of a money purchase plan should not have the

effect of depriving participants and beneficiaries of the

benefits provided under Code section 402(e). In order

to cure this technical problem, we urge enactment of

section 201 of S. 209.



II. Section 202 of S. 209.

Under section 402(e)(4)(A) of the Code, a "lump-

sum distribution" includes any total distribution from a

qualified plan paid within one taxable year which becomes

payable on account of the employee's "separation from

the service." A number of court decisions, as well as

outstanding revenue rulings, indicate that a separation

from the service is deemed to occur in the event of "an

employee's death, retirement, resignation or discharge."

E.g., Rev. Rul. 72-440, 1972-2 C.B. 225, 2261 United

States v. Johnson, 331 F.2d 943, 949 (5th Cir. 1964);

United States v. Haggart, 410 P.2d 449, 452 (8th Cir.

1966). However, no published case or ruling applies the

concept of "separation from the service" to the condi-

tions of employment characteristic of many multiemployer

plans where shifts from one employer to another occur

frequently throughout the employment history of the

typical plan participant.

Section 202 of S. 209 would clarify the concept of

"separation from service" as applied to a multiemployer

plan by specifying that any employee who has not worked

in service covered by the plan for a consecutive period

47-321 0 - 79 - 21
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of six months will be deemed to have "separated from the

service" and thus be eligible for a lump sum distribu-

tion. The Treasury Department has testified in support

of this amendment.

For the reasons explained above, the National

Coordinating Committee for Multiemployer Plan supports

sections 201 and 202 of S. 209.

Respectfully submitted,

Robert A. Georgine
Chairman
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April 19, 1979

The oNorable Senator Lloyd Ben.., Chairman
Subcomittee on Private Pension Plans and

Employee Fringe Benefits
SMate Finance Comittee
United States Senate
Washington, D.C.

Re: Section 203 of S209, S75, S557 and S94

Dear Kr. Chairman:

The purpose of this letter is to express our views regarding employee

deductions under private pension plans. Connecticut General Life Insurance

Company is one of the eight major insurance companies in America. We administer

over 14,000 retirement plans covering more than 500.000 participants. As a

service provider of employee pensions and as an employer of over 9,000 employees,

Connecticut General is genuinely concerned that private pensions provide adequate

retirement income. We are pleased that the Subcommittee is considering pro-

posals to encourage Americans to save for retirement and appreciate the

opportunity to comment on these bills.

Connecticut General strongly supports legislation which provides tax

incentives for private savings as a means of securing retirement income. These

bills represent a positive step toward achieving this goal. We endorse the

concept not only because it will increase individual retirement savings but

because it will promote the establishment and maintenance of private employer-

sponsored pension plans, particularly those of the small employer. This will

improve capital formation, resulting in more jobs and more tax revenue. In
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addition, we feel such a program will be especially advantageous to individuals

in highly mobile professions where short service with one employer often results

in a loss of benefits.

In Connecticut General's Group Pension Department, among 23 of our major

clients' plans which permit voluntary employee contributions, the participation

rate in the "voluntary investment plan" averages over 251. Annual participant

contributions range between $1,000 and $1,500. Under Connecticut General's own

pension plan, over 502 of those employees participating in the "voluntary

investment plan" earn less than $15,000 a year; nearly 20% earn less than

$10,000. Per participant annual contributions average $1,300. These figures

indicate to us that many employees, even those in lover income brackets,

are willing and able to contribute to a retirement savings program even without

a tax deduction. We believe the added incentive of a tax deduction provided

by the LElA concept would enable those individuals who cannot now afford it

to also participate in voluntary retirement savings plans.

The following comments describe in detail the approach we believe legislation

on the "LERA" concept should take. In our opinion, your bills, S557 and S94,

come closest to this approach.

1. Deduction Limits. Employees covered by private plans should be permitted the

same deduction amount as individuals contributing to IPA's (i.e. the lesser of

152 of compensation or $1,500, as provided under S557). We realise that while

some employers are quite willing to establish retirement programs, their plans

often do not provide adequate benefits, end some employees feel they would be

better off if they could establish their own Il's. If employees are given

the option to participate £n the employer's plan, the employer ay find that his
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plan Is competing vith the IRA. This is counterproductive to the growth of

private pension plans. The IRA was intended for employees whose employer had no

plan. It should not serve as a disincentive for employers to establish plans,

nor should the IRA discourage employees from participating In their employer's

plan. Employees who opt out of the employer's plan In favor of an IRA may be

foregoing favorable death benefits and often better investment results. At the

same time, the employer risks loss of plan qualification due to reduced coverage.

Uniform deduction limits for private plans and IRA's would eliminate this compe-

tition. Furthermore, they would simplify plan administration for the employer

a well as tax reporting for both employees and the I ternal Revenue Service.

2. Deductible Contributions. Employees should be permitted to deduct their

contributions whether they are mandatory or voluntary, as provided in S75 and

S557. Connecticut General encourages the establishment of certain types of

contributory plans. We feel such arrangements foster greater employee awareness

of the need for retirement income. Thrift plans especially, where the employer

contribution Is based on the amount the employee contributes, are a good

mechanism for generating employee savings. Therefore. we feel that prohibiting

employee deductions for mandatory contribution to cew plans set up after

January 1, 1978, (as does section 203 of S209) would obviously discourage

formation of contributory plans. Where such plans were established, employees

under the matching thrift type of plan would be forced to choose between making

a deductible voluntary contribution or asking a non-deductible mandatory

contribution which would be matched by their employer. This is a confusing and

difficult choice employees should not have to make.

3. Non-discrimination Rules. Connecticut General strongly opposes the non-

-discrimination rules contained in S75 and Section 203 of 8209.
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* We feel that the non-discrimination rules for qualified plans as provided

under Code section 401(a)(4) are sufficient to ensure that highly paid

employees do not receive preferred treatment. Furthermore, existing non-

discrimination rules applicable to employer contributions, which can be

as much as $32,700 per year under defined contribution plans (as provided

In Code section 415). have provided adequate protection for the low paid

employee in the past and should certainly be appropriate for the LERA

program where the maximum deduction Is only $1,500.

The non-discrimination rules described in these two bills are extremely

complex. Assuming the employer can understand how the rules operate,

their administration, requiring annual calculations on each plan parti-

cipant, may be so costly as to discourage employers from performing the

computations necessary to certify the plan as non-discriminatory. We

estimate that administration of these rules could increase plan costs

for our group pension, defined contribution clients by as much as

fifty cents ($.50) per participant, per year. This represen., a 5%

increase.

If the employer does not certify the plan, he is In effect prohibiting

his high paid employees, and possibly many middle income employees as

well, from taking the deduction under the plan or an IRA. Avoidance of

the non-discrimination rules may. then be perceived as discriminating in

favor of the low paid employee, and this is not equitable from an

overall tax policy point of view. Since the rules do apply even if

participants deduct contributions made to an IRA, the employer who

is willing to certify the plan would be required to make calculations

based on figures which would be difficult, if not impossible, to obtain
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and totally outside the accounting data maintained for the plan.

* The non-discrimination rules are set out in such a vay that certification

cannot be completed until after the plan year. Thus neither the

employers nor their employees know until after the end of the plan year

(1) whether the plan will be certified and (2) who will be classified

as "high paid" and who may or may not take the deduction or for how much.

While the low paid employee's deduction ny be ensured, this uncertainty

is bound to discourage the middle and upper income employees from making

their contributions on an ongoing basis during the plan year (a common

and preferred approach for contributions made via payroll deduction) for

fear the plan will not be certified. Employees who contribute to IRA's

would be particularly concerned since, if the plan is not certified,

failure to withdraw IRA contributions could lead to substantial penalties. -

* Many employers' plan years will not coincide with the employees' tax

years. The discrepancy between an employee's deduction for his tax year

and the deferral percentage for a plan year creates an unworkable situation.

4. Optional Employee Contributions. Connecticut General supports the approach

taken in all three LERA bills permitting employee contributions at the employer's

discretion. For many employers administration of deductible employee contributions

will mean plan and booklet amendments, changes to computer systems and new

operating procedures. Employers should be free to decide whether they can afford

to offer this plan feature. Since employees could still contribute to the IRA,

we do not believe that the intent of the LERA bills would suffer by giving

employers this option.

S. Recordkeepint. Connecticut General believes that employers should be able

to account for employee contributions without having to keep detailed records
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of the actual deductions employees take (as required under Section 203 of S209

and S75). Since employees are free to deduct contributions made to the plan

and/or the IRA, the employer may not know which amounts were, io fact, deducted.

Keeping track of plan and IRA deductions would be a cumbersome, costly process.

For purposes of reporting the taxable and non-taxable portions of distributions of

employee contributions, it should be sufficient for the employer to assume that

the employee will deduct the total amount (up to the maximum permissible) con-

tributed to the plan, unless the employee indicates otherwise.

6. Effective Date. In order to give employers and service providers sufficient

lead time to adopt the necessary documentation and administrative changes, the

effective date of any legislation permitting employee deductions should be no

earlier than the first day of the taxable year beginning after such law is passed.

Therefore, we recommend the effective date of S557 be revised accordingly.

7. Format/Legislative Draft'ing. Connecticut General believes that S557 is

preferable to the other bills in Its form and its simplicity. Since the

enactment of ERISA, employers have been deluged with complicated regulations

from a variety of Federal agencies. Many employers cannot afford lawyers

to help them interpret these rules. We applaud any effort to make legislation/

regulations as simple and clear as possible. S557, vhich amends Code section 219,

merely adds qualified plans to the types of retirement arrangement for which

employees may currently deduct contributions. This approach avoids the need

for a new Code section (as required under S75 and Section 203 of S209) and as

a result, the need for extensive conforming amendments. We recommend that an

additional provision be added to S557 to clarify the application of the second

paragraph of section 219(a) to employer contributions to qualified plans on
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behalf of employees.

8. S94/The Homemaker Bill. Connecticut General also supports legislation

permitting increased retirement savings by equalizing spousal dedrctions.

We believe that each spouse whether or not they both work, earn the same income

or participate in a qualified plan, should be allowed a maximum deduction for

retirement savings. Furthermore, S94 If enacted in conjunction with S557,

would generate more capital under private plans where one or both spouses

participated in employer plans.

In conclusion, Connecticut General strongly endorses the Subcoimttee's

efforts to find new ways to meet individual retirement needs in our mobile

economy. We feel that bills S557 and S94 provide the most effective way of

achieving this very important objective. We are in agreement with the testimony

of the ERISA Industry Committee and the Association of Private Pension and

Welfare Plans presented to your Subcoimittee on April 3, as well as the

writLen statements made by the American Council of Life Insurance. We would

be pleased to work with you or members of your Subconittee in any way that

you would find helpful. Don't hesitate to call on us.

Sincerely,

J/
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COMMENTS OF AMERICAN EXPRESS COMPANY
ON S.75 - RETIREMENT SAVINGS DEDUCTION

These comments are submitted by American Express

Company in support of S.75, legislation introduced by

Senators Dole and Nelson, to amend the Internal Revenue

Code in order to allow a retirement savings deduction

for persons covered by tax-qualified pension plans. S.75

would permit an employee who is covered by a qualified

plan to deduct the lesser of $1,000, or 10% of his or

her salary for contributions made to such a plan or to

an Individual Retirement Account. The bill also contains

a provision designed to insure that this deduction does

not discriminate in favor of more highly compensated

employees.

American Express Company and its affiliates,

engaged in travel-related, insurance and international

banking business, employs approximately 23,000 indivi-

duals within the United States and provides a compre-

hensive system of plans aimed at insuring the retire-

ment security of these employees. These plans include

non-contributory pension plans covering all employees,

as well as voluntary contributory profit-sharing plans

intended to supplement benefits payable under the pen-

sion plans.

While American Express considers the retirement

program sound and highly competitive, it recognizes
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that the issue of retirement security for older Americans

is one of the most important problems presently confront-

ing our lawmakers. As the proportion of the American

population that has reached retirement age steadily

increases in relation to other age groups, there is a

national interest in providing adequately for the needs

of older citizens. A mechanism which promotes indivi-

dual savings for retirement security would supplement

available income for these persons while helping to

alleviate the burdens upon the Social Security system

and other government programs.

A tax incentive for participation in employer-spon-

sored pension and profit-sharing plans is one such

mechanism. American Express, therefore, supports S.75

because it will encourage employees to whom IRA's are

not presently available to save for their retirement

and will help to insure that employer-sponsored quali-

fied pension and profit-sharing plans, which offer

employees extensive benefits, will remain viable through

widespread employee participation.

In light of these significant benefits to working

Americans through the encouragement of prudent retire-

ment savings practices, we support S.75. The Committee

is to be commended for conducting hearings on this

important legislation.
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The Honorable Lloyd Bentsen
Chairman, Subcommittee on Private

Pension Plans & Employee Fringe
Benefits of the Committee on Finance

United States Senate
2227 Dirksen Senate Office Building
Washington, D. C. 20510

Dear Mr. Chairman:

On April 3, 1979, the Senate Finance Committee's
Subcommittee on Private Pension Plans and Employee Fringe
Benefits held hearings with respect to S. 75, S. 94, S. 209
and S. 557. Among other things, those bills would permit
participants in qualified pension plans to deduct certain
contributions they made to the plan or to an IRA. The
Finance Committee also announced that interested persons
could submit written statements for the record with regard
to the proposed legislation. We are submitting this written
statement in response to that announcement.

The Prudential Insurance Company of America is a leading
life insurance company conducting itq business throughout
the United States. Prudential playsla major role in the
funding and administration of a large number of private pen-
sion plans. Prudential has also entered into many thousands
of contracts for individual retirement savings programs.

We fully support the purposes of the legislative proposals
to permit qualified plan participants to make deductible contri-
butions to the plan or to an IRA. The availability of deductions
for such contributions would provide incentive for an increase
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in rpt-rement savings and, consequently, would stimulate capital
formation. Employees and their families would benefit individ-
ually and our economy as a whole would benefit. We urge adoption
of S. 557 because we believe that it is the best proposal being
considered by the Subcommittee. Our reasons for supporting
C. 557 are in accord with the reasons set forth in the statement
of the American Council of Life Insurance to the Subcommittee
date. March 30, 1979.

While we support the goals of the proposed legislation,
however, we also suggest that the legislation finally adopted
should contain additional protections for current holders of
fixed premium IRA endowment contracts and should again permit
sales of such contracts in the IRA market. We believe that
the amendments proposed are consistent with the legislation
under consideration and that these amendments directly address
a problem of major concern to the Committee: what types of
retirement income vehicles are more likely to attract low and
moderate income taxpayers to retirement savings. Additionally,
the proposed amendments deal with a major oversight in the 1978
Revenue Act provisions relating to IRAs.

The Problems

Fixed premium IRA endowment contracts are excellent vehicles
for individuals to provide for retirement. Such contracts were
especially attractive in the past to young persons with families
and with moderate incomes because such contracts combine immediate
insurance protection with long-term retirement benefits. Over
300,000 contracts of this type were in existence at the time
Congress passed the Revenue Act of 1978. In Prudential's exper-
ience, the average age of purchasers of IRA endowment contracts
was 32 and 80% of those purchasers earned less than $20,000 per
year. Prudential also offered flexible annuities in the IRA
market as an alternative to endowment contracts, but purchasers
of flexible annuities were about 48 years old on the average
and had higher incomes than endowment purchasers. Thus, IRA
endowment contracts were found to be particularly suitable for
retirement savings by precisely the type of individual the
proposed legislation is designed to benefit.
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The problems associated with fixed premium IRA endowment
contracts arise largely as a result of the current provisions
in-the Internal Revenue Code that make active participants in
qualified pension plans ineligible to make contributions to an
IRA on a tax-favored basis. An individual holding a fixed
premium IRA endowment contract who becomes an active partici-
pant in a qualified plan because of a change in jobs is faced
with a difficult choice: either continue participation in the
contract and suffer harsh tax consequences or terminate the
contract prematurely. Premature termination in the early years
of the contract is disadvantageous because the return on invest-
ment in such contracts is best in the case of long-term parti-
cipation.

Congress responded to these problems by enacting section
157(d) of the Revenue Act of 1978. That section prohibited
sales of fixed premium endowment contracts in the IRA market
after November 6, 1978, and, as a relief measure, permitted
current holders of such contracts to exchange them for flexible
annuity contracts on a nontaxable basis until January 1, 1981.

The Revenue Act of 1978 made IRA endowment contracts unavail-
able in the future to the young persons of low or moderate income
who needed and wanted such contracts the most. In addition, the
relief afforded to existing contractholders under the Revenue
Act of 1978 is inadequate. In most cases, an individual who
exchanged his contract for a flexible annuity contract would
incur loading charges on the new contract, thus reducing the
return on his investment in retirement savings. (Prudential
voluntarily protects its IRA endowment contractholders from this
potentially harsh result, however, by not imposing loading charges
on such contractholders who exchange their IRA endowment contract
for a Prudential flexible annuity.) Also, in the case of an
endowment contract, the person's family would lose valuable
insurance protection against his premature death. Congressman
J. J. Pickle, who was a leading proponent of improvements in
the IRA provisions in connection with the Revenue Act of 1978,
stated in the Congressional Record that the relief afforded to
existing contractholders in that Revenue Act may not be enough
and that alternative relief measures should be considered this
year. We agree with Congressman Pickle.
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The legislative proposals currently under consideration
by the Finance Committee offer a good opportunity for Congress
to provide more far-ranging solutions to the problems associated
with fixed premium IRA endowment contracts. This is because
the legislative proposals would solve the major problem in this
area: the IRA endowment contractholder who becomes a participant
in a qualified plan.

The Solutions

a) Existing Endowment Contracts

Holders of existing IRA endowment contracts should be
allowed to continue participation in their IRA programs without
tax penalty after becoming covered by a qualified plan, as they
would be permitted to do by the bills currently under considera-
tion. This same relief should be extended to existing contract-
holders who become participants in government plans, section
403(b) annuity plans, or H.R. 10 plans. Unless relief is ex-
tended to these individuals, too, a significant number of
existing contractholders could still be faced with the harsh
choices that led to the passage of section 157(d) of the Revenue
Act of 1978.

b) Future Sales of IRA Endowment Contracts

Sales of fixed premium endowment contracts should be per-
mitted in the IRA market again and the rule proposed above for
existing contractholders should be applied to new purchasers
of such contracts. The bills currently under consideration
would allow qualified plan participants to contribute to an
IRA on a tax-favored basis. This would effectively remove the
major cause of problems associated with endowment contracts
under current law. By reinstating such contracts in the IRA
market, more individuals would be able to utilize endowment
contracts to provide a valuable combination of insurance pro-
tection and retirement savings.

Last year Prudential suggested that IRA endowment contract-
holders who became ineligible to continue making contributions
to their IRA on a tax-favored basis should be permitted to make
nondeductible contributions to those contracts without penalty
under the Internal Revenue Code. There were objections to
this suggestion on the ground that the proposed rules would
be complex. The rules under our current proposal would be
simpler to understand and to administer than those earlier
proposals, however.

Very truly yours

Theodore R. Groom
Attorney for
The Prudential Insurance

Company of America

O


