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STATE TAXATION OF INTERSTATE COMMERCE

TUESDAY, SEPTEMBER 18, 19078

U.S. SeNaTE,
SuBcoMMITTEE ON STATE TAXATION OF

INTERSTATE COMMERCE, OF THE CoMMITTEB ON FINANCE,
Washington, D.C.

The subcommitteo met, pursuant to notice, at 10 a.m., in room 2221,
Dirksen Senate Office Building, Senator Walter . Mondale [chair-
man of the subcommittee] pres (iing.

Present: Senators Long [chairman of the full committee], Mondale,
and Hansen,

Senator MonpaLe. The subcommittee will come to order,

On behalf of the members of the Subcommitteo on State Taxation
of Interstate Commerce, I wish to welcome you to our hearing this
morning. As many of you may know, we are directing our attention to
(tx p;'oblem today on which the Committeo on Finance has long sought

o focus,

When the Committee on Finance was organized this year, a new
Subcommittee on State Tuxation of Interstate Commerce was estab-
lished. The purpose of this subcommittee, of which I am chairman, is
to examine the problems posed for interstate businesses by the multi-
farious corporate income and sales and use taxes imposed by the dif-
forent States. These problems have already been considered by the
House which, in two previous Congresses, passed bills which subse-
quently were not acted upon by the Senate. Further House action now
appears unlikely unless the Senate acts first and, in an effort to begin
Senate action, the subcommitteo is holding hearings today and to-
morrow. Hopefully, we will be able to recommend legislation to the
full Finance Committee. .

As I have previously pointed out, the work done so far to this
groblem reveals wide dlsu‘grecmenb on several im‘)ortunt points,
Staff work in preparation for subcommittee action has made clear
that the reason for the failure of Congress to act, umong other things
has been the almost total lack of agreement among the intereste
parties—the States, their tax administrators, and the principal busi-
ness interests involved. Coordination of State taxation now agpears to
be essentially a State problem, requiring agreement among the States
if congressional action is to become a reality. If, therefore, the sub-
committee’s hearings are to be productive, and if these hearings are
to lead to a legislative proposal, there should, if possible, be agreement
among the interested parties on the principal points of that proposal.
There are signs that some consensus is evolving amon? the States
and the business interests most deeply involved. I would hope that
further steps along that road can be taken.

(1)
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As my colleague, Senator Hansen, who will soon be here, has
already pointed out in our announcement of these hearings, the
groblems involved in State taxation of interstate commerce have

een with us since the carliest days of the Republic. Such long-
standing problems do not lend themselves to simple and quick solution.
What is needed now is serious attention to these problems with the
objective of developing a well-thought-out and balanced remedy which
recognizes the fundamental taxing power of the States under our
federal system and the need for eliminating tax levies and/or admin-
istrative compliance requirements which impair or impede the free
flow of commerce in our national marketplace. '

We will now hear from our first witness, the Honorable Charles
McC. Mathias, Jr., from the State of Maryland, and the original
sponsor of S. 1248, one of the bills now pondinlz on this subject.

(The subcommittee’s press relense announcing these hearings and
the bills, S. 1245 and S. 2002, follow:)
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UNITED STATES SENATE
2227 Dirksen Senate Cffice Pldg,

FINANCE SUBCCMMITTEE ON STATF TAXATICN CF
INTERSTATE CCMMERCE ANNCUNCES HEARINGS CN
PRCPCSALS RECGARDING STATE TAXATION CF
INTERSTATE CCMMERCE

Sonators Walter F, Mondale (D., Minn.) and Clifford P, Hansen
(R., Wyn.) have jointly announced they will chair Senate hoarings on
proposals bearing on the state taxation of interstate commaerce.

The hoarings before this Subcommittee of the Senate Finance
Comm.ittee will commence each day at 10100 A M, on September \8 and
19 in Room 2221, Dirksen Senate Clfice Building,

In commcnung'upon the problems involved in state taxation of
interstate commerce, Senator Mondale, Chairman of the Subcommittee,
stated;

"As I have previously pointed out, the work
done so far on this problem by the Congress since
the early 1960's reveals wide disagreement on
several important points, Since the problem involves
state financial matters, consensus on the part of the
states as to the contents of any Fedoral legislation
as well as acceptance of such provisions by business
taxpayers is vitally important if our hoarings and
subsequent Subcommittee doliberations are to be
productive,

"It appoars some consensus {8 evolving
among the states and business interests most deeply
{nvolved. 1 want to encourage additional efforts in
this direction prior to our hearings so that the
hearings can focus upon realistic substantive
proposals., Hopefully, the wark of the Subcommittee
will help to precipitate a workable solution to the
thorny issues involved in this subject which have
been plaguing us for so long. '

Senator Clifford P, Hansen (R , Wyo,), ranking minority member of the
Subcommittee added:

"Tsday 1 sn' joining with the distinguished
Senator {rom Minnosota (Mr, Mondale) in announc-
ing the hearings of the Senate Finance Subcomrmittee
on the Stute Taxation of Interstate Commerce which
have been set for September 18 and 19,

"Thy problems of state taxation of intorstate
commerce have been with us since the earliest days



of the Republic, It has even been suggested that this
fssuc is in part responsible for the post-revolutionary
war movement for a stronger Union, A dispute between
Maryland and Virginia over the regulation of commerce
on the Potomac river led to the Annapolie Convention

of 1786, the forerunner of the Constitutional Convention,
The burdensome and often discriminstory levies imposed
in those days on interstate commerce have since boen
sliminated, Today, howaver, instead of discriminatory
taxes, we huve a situation characterized by non-uniformity,
burdensome and costly compliance procedures, and very
substantial uncertainty as to total tax labilities,

"I have long held the belief that in most instances
the Fodaoral Government should leave the resolution of
probloms such as these to the states themeolves. How-
ever, it may well be that these hearings will directly
focus tho states' attention upon the difficulties faced by
intorstate businoss oporations and will precipitate state
cooperation and a general consensus with respect to
these problems, Such state action can only inure to the
bonefit of the nation as a whole by removing some of the
present burdens now placed on tax administrators, by
eliminating the overlapping and voluminous amounte of
paperwork required by businesses involved in {ntorstate
commaerce, and in genersl by removing the remaining
{rmpadimente to the froe flow of commerce across state
lines, "

These hearings will consider S, 1245, cosponsored by Senators
Charles Mc, Mathias (R,, Md.), Abraham D, Ribicoff (D,, Conn.) and
Hubert H, Humphreoy (D., Minn.), 8, 2092, sponsored by Senator
Warren Magnuson (D,, Wash,), and the various proposals bearing on
this {saue which will be brought to the attention of the Subcommittes in
the statements of witnesses and other interested persons, Additional
bills introduced in connection with this subject prior to the date of
these hearings will also be considered,

Rejuest to Testify, -- Senators Mondale and Hansen advised
that witnesses desiring to testify during this hearing must make their
request to testifly to Tom Vail, Chief Counsel, Committees on Finance,
2227 Dirksen Senate Cffice Puilding, Washington, D, C., not later than
Friday, September 7, 1973, Witnesses will be notified as soon as pos-
sible after this cutoff date as to when they are scheduled to appear.
Once the witness has boen advised of the date of his appearance, it will
not be possible for this date to be changed, If for some reason the wit-
ness {s unablo to appear on the date scheduled, he may file a written
statement for the record of the hearing in lieu of a personal appearance,

Consolidated Testimony. -~ Senators Mondale and Hanson also
stated that tha Subcommittees urges all witnessos who have a common
position or with the same general interest to consolidate their tostimony
and designate a single spokesman to present their common viewpoint

ek OFally to the Subcommittee. This procedure will enable the Subcommittoe
to receive a wider expression of views on the total bill than it might
otherwise obtain, They urged very strongly that all witnesses exeort
a maximum effort, taking into account the limited advance notice, to
consolidate and coordinate their statements.

Legisiative Reorganization Act, -~ In this respect, they observed
that the Legisiative Reorganization Act of 1946, as amended, requires
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all witnesses appearing before the Committees of Congress "to file in
advance written statements of their proposed testimony, and to limit their
oral presentations to brief summaries of their argument. "

Senators Mondale and Hansen stated that in light of this statute
and in view of the large numbaer of witnesaes who desire to appear belore
the Subcommittee in the limited time avajlable for the hearing, all wit-

ses who are acheduled to testify must comply with the following rules:

(1) AUl statements must be filed in advance of the day on which the wit.
ness is tn appear, Witnesses scheduled tu testify on Tuesday or Vednesday
muat (ile their written statemaents by the Friday preceding their appesrancs,

(2) A\l witnesses must include with their written statement a summary of
the principal points included in the statement,

(3) The written statements must be typaed on lettor-size paper (not legal
size) and at least 50 copies must be submitted, -

(4) Witnesses are not to read their written statements to the Subcom-
mittes, but are to confine their ten-minute oral presentations to a sum-

mary of the points included in the statement,

(5) Not more than ten minutes will be allowed for the oral summary.

V'itneeses who fail to comply with these rules will forfeit their privilege
to testify,

Written Statements, -- Witnosses who are not scheduled for oral
presentation, and othsrs who desire to present a statoment to the Sub-
committes, are urged to prepare & written position of their views for
submission and incluaion in the printed record of the hearings. These
written statements should be submitted to Tom Vail, Chief Counsel,
Committes on Finance, Room 2227, Dirksen Senate Office Building not

later than Friday, September 28, 1973,

PR #31
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IN THE SENATE OF TITE UNITED STATES
JaNvany 0,107

Mre. CranwroN (for himself and Me Tessey) introduced the fullmunu ln|l'
which was rend twice and reforred to the Committee on Finnnee

A BILL

To regulate nnd foster conmmeree among the States hy providing
n uniform svstem for the application of salex and use tuxes o
interstate commeree,

1 Be it enacted by the Senate and House of Representu-
2 tivex of the U nited States of Admerviea in Congress assembled,

3 That this Aet may he cited us the “Interstate Sales and Use

£ Tax Aet”,
TABLE OF CONTENTS
TITLE T WJURISDICTION TO TAX
Seey 101, Uniform sales i use tax jurisdictionn] standard,
TIPLE H=UNIFORM RULES FOR APPLICANTION OF TAN

See, 201, Reduetion of multiple tuxation,

See, 202, Exemption for honseholid goods inelnding motor vehicles, in the
cuse of persons who estalilish vesidenee,
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1 TITLE I=JURISDICTION TO TAX

2 BSEC. 100, UNIFORM SALES AND USE TAX JURISDICTIONAL
3 STANDARD.

4 No State or politieal  subdivision thereof shall have:
5 power to impose aosales s or o require a person to colleet
6 n sulex or use tax with respeet to an interstate sale of tan-
7 gible personnt property for delivery in the State unless the
8 person-—

) (1) haxn business loeation in the State, or

10 (2) regulely solicits orders for the sale of tangible
11 personal property by salesimen, solicitors, or reprosent-
12 ntives in the State, muless his netivity in the State con-
13 sists xolely of solicitation by direet il or advertising

14 vin newspapers, rdio, or television, or
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(3) regularly engages in tha delivery of property
in the Stte other than by connnon carvier or United

Sttes mmil,

B> W D =

A State or politien] subdivision shall have power, subject to
6 the provisions of seetions 201, 200, and 324 of this Aet,
6 to impose u sales tax, ory to require seller colleetion of a sales
T or nse fax with rexpeet to aninterstate sale of tangible per-
8 sonnl property, if it ix wot denied power to do o under the
9 preceding sentenee, |
‘10 TITLE II—UNIFORM RULES FOR
11 APPLICATION OF TAX

12 SEC, 201, REDUCTION OF MULTIPLE TAXATION.
1 (n) LocarioN or Sapks—N State or politieal sub-
4 division thereol may impose nosales s or require noseller

1

~

5 o colleet a sales or use tax with respeet to an interstate sule

1

—

i of tangible personal property only it the destinntion of the

17 sules iv—

18 (1) in that State, or

19 - (2) in a contiguous State or politieal subdivision
20 of u contiguous State for which the tax is required to
21 he colleeted under reciproeal collection agrecments as
02 authorized under seetion 324 of this Aet,

23 (h) Creprr ror Prior Taxes=The nmownt of any

24 use tax imposed with respeet to tangible persomnl property

<
&

shall be reduced by the amount of any sules or use tax
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previously ineurred and paid by a person with respeet to
the property on account of liability to another State or
politieal subdivision thereof.

(¢) REFUND~—N person who pays a use tax imposed
with respeet to tangible personal property shall be entitled
(o a refund from the State or politieal subdivision thercof
imposing the tax, up to the amount of the tax so paid, for
any salex or use tax subsequently paid with respeet to the
smne property ot aceount of prior liability to another State
or political subdivision thereof,

() Losrrarion ox Creprr ror Prior Taxes,—\
eredit or refund otherwise permitted under subseetions (h),
and () shall not he allowed with respeet to taxes which are
measired by periodie pavients made under alease to the
extent that the taxes imposed by the other State or politieal
subdivision thereof were also measured by periadie pay-
ments made under a lease for a period prior to the possession,
storage, wse, or other constmption of the property in the
State or political subdivision thereof fimposing the tax,

(¢) VeEmcenes axnp Moror Frens,—

(1) Vemeres.—Nothing in sibseetion (a)  shall
alfeet the power of a State or politienl sabdivision thereof
to impose or require the colleetion of a0 sales or se tax
with respeet to vehieles that are registered in the State,

(2) Frrrs.—Nothing in thix scetion shall affeet
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the power of a State or political subdivision thercof to
‘impnso or require the collection of a sales or use tax
with respect to motor fuels consimed in the State,
SEC. 202, EXEMPTIONS FOR HOUSEHOLD GOODS, INCLUD-
ING MOTOR VEHICLES, IN THE CASE OF PER.
SONS WHO ESTABLISH RESIDENCE.

No State or politieal subdivision thereof may impose a
sales tax, use tax, or other nonrecurring tax measured hy cost
or value with respeet to honschold goods, inelading motor
vehicles, hrought into the State by a person who establishes
residence in that State il the goods were acquired and used
by that person ninety days or more hefore use of the property
in the State in which he establishes sueh residence.

SEC. 203. TREATMENT OF TRANSPORTATION CHARGES
WITH RESPECT TO INTERSTATE SALES.

Where the freight charges or other charges for transport-
ing tangible personal property from the seller or supplier
directly to the purchaser incidental to an interstate sale are
separately stated in writing by the seller to the purchaser, to
the extent that such charges do not exceed a reasonablo
charge for transportation hy facilities of the seller or the
charge for the transportation hy the carrier when the trans-
portation is by other than the seller’s facilities, no State or

political subdivision may include such charges in the measure
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of a sales or use tax imposed with respect to the sale or use
of the property.
SEC. 204, LIABILITY OF SELLERS OF EXEMPT SALES,

No seller shall be liable for the collection or payment
of a sales or use tax with respect to an interstate sale of
tangible personal property if the purchaser of such property
furnishes or has furnished to the seller a certificate or other
written form of évidence indicating the basis for exemption,
or the reason the seller is not required (o pay or collect the
tax. Any such certificate or writing shall give the name and
address of the purchaser, his registration number, if any, and
shall be signed by the purchaser or his representative,

SEC. 205. LOCAL SALES AND USE TAXES.
(a) Limrrarion oN SeLLER CoLLECTION.—No seller
shall be required by a State or political subdivision thereof—
(1) to collect a sales or use tax of a political sub-
division with respect to interstate sales, or
(2) to classify interstate sales for sales or use tax
purposes according to geographic areas of the State in
any manner,
except with respeet to those interstate sales with desting-
tions in political subdivisions in which the seller has a huxi-
ness location, or regularly makes delivery other than hy
common carrier or United States mail.

(h) Locarn Taxes TREATED A8 STATE TAXES.~—Not-

21-350 0 - 74 -2
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withstanding the limitations in subseetion (a), to the extent
that State and any leeal sales and use taxes are imposed in
all geographic areas of a State upon like transactions at the
sume combined State and loeal rate, are administered hy the
Stntv, and are otherwise applied uniformly <o that the seller
is not required to elassify interstate sales according to geo-
graphic areax of the State in any manner whatsoever, sueh
sales or uxe taxes, whether imposed by the State or hy
political subdivisions, shall be treated as State taxes for the

purposes of this Aet,

TITLE III—DEFINITIONS AND MIS-
CELLANEOUS PROVISIONS

PART A—DEFINITIONS
SEC. 301. SALES TAX.

A “sales tax” is any tax imposed with respeet to retail
sales, and measured by the sales price of tangible personal
property or services with respeet thereto, which is required
hy State law to be stated separately from the sales price hy
the seller, or which ix (I‘ll.\‘l()lllill'i]_\' stated separately from the
ales price,

SEC. 302. USE TAX.

A Muse tax™ is any nonrecurring tax complementary to
a sales tax measured by the purchase price or value of tangi-
ble personal property or services sold, which is imposed on

or with respeet to the exercise or enjoyment of any right or
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power over tangible personal property incident to the owner-
ship or possession of that property or the leasing of that
property from another, including any consumption, keeping,
retention, or other use of tangible personal property.
SEC. 303. SALE; SALES PRICE; PURCHASE PRICE,

- The terms “sale”, “sales price”, and “purchase price”
shall he deemed to inelude leasex and vental payments under
leases,

SEC. 304. INTERSTATE SALE.

An Uinterstate sale™ ix a sale in which the tangible
personal property sold ix shipped or delivered to the pur-
chaser in a State from a point outside that State,

SEC. 305. DESTINATION.

The destination of a sale is in the State or politieal sub-
division in which possession of the proper(¥ is physically
transferred to the purchaser or to which the property is
shipped to the purchaser regardless of the free on hoard point
or other conditions of the sale,

SEC. 306. BUSINESS LOCATION.

(n) GeNERAL RUne.—A person shall he considered to
have a business location within a Staté or within a political
subdivision only if that person—

(1) owns or leases real property within the State

or within the political subdivision,
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(2) has one or more employces located in the State,
or in the political subdivision,
(8) regularly maintains a stock of tangible personal
property in the State, or in the political subdivision, for
sale in the ordinary course of its business, or
(4) regularly leases out tangible personal property
for use in the State, or in the political subdivision,
Tor the purpose of paragraph (3), property which is on
consignment in the hands of a consignee, and which is offered
for sale by the consignee on his own account, shall not he
considered as stock maintained by the consignor. If a person
has a business location in a State, or in the political sub-
division, solely hy reason of paragraph (+4), he shall he con-
sidered to have a business location in the State, or in the
political subdivision, only with respeet to such leased prop-
erly.
SEC. 307. LOCATION OF EMPLOYEE.

An employee shall be considered to be located in a State
or in a politieal subdivision if—

(1) his service is performed entirely within that
State, or within that political subdivision, or

(2) his service is porforrﬁod both within and with-
out that State, or that political subdivision, but in the

performance of his service he regularly commences his
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activities at, and returns to, a place within the State or

witlin the political subdivision,
SEC. 308. STATE,

The term “State” means the several States of the United
States and the Distriet of Columbia, |
SEC. 309. STATE LAW.

References in this Aet to “State law”, “the laws of the
State”, and the like shall he deemed to include a State con-
stitution, and to include the statntes and other legidlative:
acts, judicial decision, and administrative regulations and
rulings of a State and of any politieal subdivision,

" PART B—MISCELLANEOUS PROVISIONS
SEC. 321. PROHIBITION AGAINST GEOGRAPHICAL DIS-

CRIMINATION.

(a) In GeNgrRAL~—No provision of State law shall
make any person liable for a greater amount of sales or use
tax with respeet to tangible personal property by virtue of
the loeation of any occurrence in a State outside the taxing
State, than the amount of the tax for which such person
would otherwise be linble if such occurrence were within the
State. I'or purposes of this subsection, the term “occur-
rence’” includes incorporation, qualification to do business,
and the making of a taxpayment, and includes an activity of
the taxpayer or of a person (including an agency of a State
or local government) recciving payments from or making

payments to the taxpayer.
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(b) CompurarioNn or Tax Liasinity UNper Dis-
CRIMINATORY LaAaws.—When any State law is in conflict
with subsection (a), tax liability may be discharged in the
manner which would he provided under State law if the oc-
currenee in question were within the taxing State,

SEC. 322. PROHIBITION AGAINST OUT-OF-STATE AUDIT
CHARGES.

No charge may be imposed hy a State or political sub-
division thereof to cover any pu'rt of the cost of conducting
outside that State an audit for a tax to which this et applies.
SEC. 823, PERMISSIBLE TAXES,

The fact that a tax to which this Act applies is iposed
hy a State or political subdivision thereof in the form of an
excise, privilege, or ]icvnsc‘tnx shall not prevent the imposi-
tion of the tax on a person engaged exclusively in interstate
commerce within the Sta‘ue; but such a tax may be enforced
against a person engaged exclusively in interstate commerce
within the State solely as a revenue measure and not hy
ouster from the State or hy eriminal or other penalty for en-
gaging in commerce within the State without permission from
the State.

SEC. 324. RECIPROCAL COLLECTION AGREEMENTS,

When authorized by State law, reciproeal agreements
may be made between two contiguous States for the purpose
of requiring a seller with a business location in one of the

States to collect applicable State use tax (including any tax
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treated as a State tax under subsection (h) of secetion 205 of
this Aet) for, and to remit that tax to, the other State into .
which the seller makes sales of tangible personal property,
even though he is otherwise not subjeet to the jurisdietion of

such other State under secetion 101 of this Aet.

SEC. 325, LIABILITY WITH RESPECT TO UNASSESSED
TAXES.

No State or politieal subdivision thereof shall have the
power, after the date of the ennetment of thix Net, to assess
against any person for any period ending on or hefore sueh
date a sales or use tax with respeet to tangible personal
property, if daring sueh period that person was not registered
in the State for the purpose of colleeting tax, had no husiness
loention in the State, did not regularly solicit orders for the
sale of tangible personal property hy salesien, solicitors, or
other representatives in the State, or did not regularly en-
gige in the delivery of property in the State. other than hy
common carrier or United States mail,

SEC. 326. EFFECTIVE DATES.

Sections 101, 321, 322 and 325 of this Aet shall take
effeet on the date of the enactment of this Aet. Section 205
shall take effect on the first day of the first enlendar quar-
ter commeneing five vears after the enactment of this Aet,
The remaining provisions of this Xet shall take effeet on the
first day of the second calendar quavter commencing after

the enactment of this Act,
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IN TIIE SENATE OF THE UNITED STATES

Maron 15,1073

Mr. Matitas (for himself and Mr.'le('on') intraduced the following bill;
which was read twice and referred to the Committes on Finance

A BILL

To regulate and foster commerce among the States by providing
a system for the taxation of interstate commerce.

Be it enacted by the Senate and House of Representa-
tives of the United States of .zimerica in Congress assembled,
That this Act be cited as the “Interstate Taxation Act of
1973.” ' :

TITLE I—JURISDICTION TO TAX
SEC. 101, UNIFORM JURISDICTIONAL STANDARD.
No State or political subdivision thereof shall have

power—

© ® T O U B W N

(1) to impose a net income tax or a capital stock

10 tax on a corporation other than an excluded corporation
IT
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unless the corporation has a business location in the
State or political subdivision during the taxable year;
(2) to impose a gross receipts tax with respect to
o sale of tangible personal property unless the seller has
a husiness location in the State or political subdivision;
(3) to require a person to collect and remit a saley
or use tax with respeet to an interstate sale of tangible
personal property unless the person—
(A) has a business location in the State or
political subdivision ; or
(B) regularly makes household deliveries in
the State or political subdivision other than by com-
mon carrier or United States Postal Service; or
(C) regularly engages in the State or political
subdivision in solicitation of orders for the sale of
tangible personal property by means of salesmen,
solicitors, or representatives (unless such solicitation
of orders is carried on solely by direct mail or adver-
tising by means of priﬁted periodicals, radio, or tele-
vision) ; or
(4) to require a seller without a husiness location in
the State to collect or pay a sales or use tax when such
seller has obtained in writing the buyer’s registration

number in accordance with section 304.

25 An advance payment of a sales or use tax to a seller as
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agent for a State made by a purchaser of tangible personal
property for resale shall not constitute a sales or use tax
for purposes of this Act if credit for the advance payment
is allowed in determining sales tax liability of the pur-
chaser under statutory pmvisioxis in effect in any State prior
to January 1, 1973, A State or political subdivision shall
have power to impose a corporate net income tax or capital
stock tax, or a gross receipts tax with respect to a sale of
tangible personal property or to require seller collection
of a sales or use tax with respect to an interstate sale of
tangible personal property, subject to the limitations of
section 308, if it is not denied the power to do so under
the Constitution of the United States and this or other

Federal statute.

TITLE II—MAXIMUM INCOME OR
CAPITAL ATTRIBUTABLE TO TAX-
ING JURISDICTION |

SEC. 201, OPTIONAL THREE-FACTOR FORMULA.

A State or a political subdivision thercof many not
impose on a corporation with a husiness location in more
than one State, other than an exeluded corporation, a net

income tax (or capital stock tax) measured by an amount

of net income (or capital) in excess of the amount deter-

mined by multiplying the corporation’s huse by an apportion-

ment fraction which is the average of the corporation’s
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property, payroll, and sales factors for the State or political
subdivision thereof for the taxable year plus, in the case of
a tax measured by iﬁcome, the amount of income allocable
to the State or political subdivision thereof for the taxable
year, Ior this purpose the base to which the apportionment
fraction is applied shall be the corporation’s” apportionable
income as defined in this Act for the taxable year (or its
entire capital, reduced by investments in and advance-
ments to subsidiary and affilinted corporations, as deter-
mined under State law for the valuation date at or after
the close of that taxable year).

SEC. 202. PROPERTY FACTOR.

(n) IN GENERAL.—A corporation’s property factor for
any State is a fraction, the numerator of which is the
average value of the corporation’s real and tangible per-
sonal property owned and used or rented and used in that
State and the denominator of which is the average value
of all of the corporation’s real and tangible personal prop-
erty owned and used or rented and used during the taxable
year and l(')cutod within the United States.

(b) Sraxparps ror VALUING ProOPERTY IN Pror-
ERTY FACTOR.—

(1) OWNED PROPERTY.—Property owned by the
corporation shall be valued at its original cost.

(2) RENTED PROPERTY.—Property rented to the
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corporation shall be valued at eight times the net rents

payable by the corporation during the taxable year.

Net rent is the gross rent payable by the corporation

less rent received by the corporation from subrentals,

(¢) AVERAGING oF Prorerty VAruves.—~—The aver-
age value of the corporation’s property shall be determined
by avernging values at the beginning and ending of the
taxable year; except that values shall be averaged on a
semiannual, quarterly, or monthly basis if reasonably re-
quired to reflect properly the location of the corporation’s
property during the taxable year.

SEC. 203. PAYROLL FACTOR.

(n) IN GENERAL—A cor, oration’s payroll factor for
any State is a fraction, the numerator of which is the amount
of wages paid by the corporation to employees located in
that State and the denominator of which is the total amount
of wages paid hy the corporation to all employces located
within the United States during the taxable year.

(b) Payronn INcLubep.~—The corporation’s payroll
factor shall include all wages paid by the corporation during
the taxable year to its employees, except that there shall be
excluded from the factor any amount of wages paid to a
retired employee,

(¢) DeriNrtion or Wagrs.—The term “wages”

means wages as defined for purposes of the Federal Unem-
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ployment Tax Aect in section 3306 (b) of the Internal Rev-
enue Code of 1954,
SEC. 204. SALES FACTOR.

(n) IN GENERAL.—A corporation’s sales factor for any
State is a fraction, the numerator of which is the total sales
of the taxpayer in the State during the taxable year and the
denominator of which is the total sales of the taxpayer within
the United States during the taxable year,

(b) SALES INCLUDED,—

(1) Sales of tangible personal property are in the

State if such property is received in the State by the

purchaser. In the case of delivery of tangible ‘personal

property by common carrier or by other means of trans-
portation, the place at which such property is ultimately
received after all transportation has heen completed shall
be considered as the place at which such property is re-
ceived Dy the purchaser. Direct delivery in the State,
other than for purposes of transportation, to a person or
firm designated by a purchaser constitutes delivery to
the purchaser in the State and direct delivery outside the

State to a person or firm designated by a purchaser does

not constitute delivery to the purchaser in the State,

regardless of where title passes or other conditions of

sale,
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(2) Sales, other than sales of tangible personal
property, are in the State if—

(A} the income-producing activity is performed
in the State, or

(B) the income-producing activity is performed
both in and outside that State and a greater propor-
tion of the income-producing activity is performed
in that State than in any other State, based on costs
of performance.

(3) Sales shall include receipts from the rental of
tangible personal property, and such recciptsl shall he
considered to be in the State in which the property is
located.

SEC. 205. ZERO DENOMINATORS,

If the denominator of any factor is zero, then thc; other
factors shall be used as the apportionment fraction for each
State and political subdivision, 1f the denominators of all fac-
tors are zero, then the apportionment fraction for the State
where the corporation has its business location shall be
100 percent.

SEC. 206. LOCAL TAXES,

The maximum percentage of net income (or capital)
of a corporation attributable to a political subdivision for
tax purposes shall be determined under this title in the same

manner as though the political subdivision were a State; ex-
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cept that the denominators of the corporation’s property, pay-
roll, and sales factors shall be the denominators applicable
to all States and political subdivisions. For this purpose the
numerators of the corporation’s property, payroll, and sales
factors shall be determined by treating every reference to
location in a State as a reference to location in the political
subdivision,

SEC. 207. APPORTIONABLE INCOME.

(a) ArPORTIONABLE INCOME.—Apportionable income
means taxable income as determined under State law, except
there shall be excluded—

(1) income from sources without the United States
provided that all expenses, losses and other deductions
are properly apportioned or allocated thereto in accord-
ance with section 862 (b) of the Internal Revenue Code,
and

(2) dividends.

However, dividend income shall be treated as apportionable
income if the taxpayer’s principal business activity iy dealing
in securities. No State shall, because of the exclusions of this
section, make any offsetting adjustment of an otherwise al-
lowable deduction. Apportionable income of a taxpayer shall
not include or be measured by all or any part of the income
of any other corporation except as provided in section 209 of

this Act.
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(h) ADJUSTMENT OF APPORTIONMENT FAOTORS.—If
apportionable income includes income derived from the sales
of tangible personal property, the ultimate destination of
which is outside the United States, either the taxpayer or
the State may adjust denominators of the factors described
in sections 202 through 204 of this Act to include payrolls,
sales, and property attrib(xtnble to such sales.
SEC. 208. ALLOCABLE INCOME~DIVIDENDS,

Dividends, other than dividends which constitute income
from sources outside the United States, received from cor-
porations in which the taxpayer owns less than 50 percent
of the voting stock are allocable to the State of commercial

domicile of such taxpayer. Dividends which constitute in-

~come from sources without the United States as defined by

the Internal Revenue Code of 1954, as amended, and
dividends received from corporations in which the taxpayer
owns 50 percent or more of the voting stock shall not be
allocable to any State.

SEC. 209, CONSOLIDATED APPORTIONABLE INCOME.

(a) CONSOLIDATED APPORTIONABLE INCOME.—Ex-
cept as provided by subsection (b) if either a State or a
taxpayer establishes that a taxpayer has engagc;d in non-
arm’s-length transactions, as defined in section 507, which

cause a material distortion of income apportioned to the State
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phe State may require or the taxpayer may elect to determine
apportionable income by reference to the consolidated appor-
tionable income and apportionment factors of all parties to the
non-arm’s-length transactions. In no e\;ent shall this section
be construed to alter the effect of the provisions of this Act
relating to allocable income. For purposes of this Act, con-
solidated apportionable income is the sum of the apportionable

income of all corporations consolidated with all intercorporate

© O =T O R W DN

transactions eliminated.

10 (b) ApsusrMeNt oF INCOME.— A State or political
11 subdivision thereof may not require a corporation with a busi-

1

[

ness location in the State or political subdivision to combine

13 or consolidate, for the purpose of determining or measuring

14 any tax, its gross receipts, income, capital, or net worth with

15 the gross receipts, income, capital, or net worth of the
16 following:

17 (1) a corporation which is incorporated outside the
18 United States,

19 (2) any corporation, 50 percent nr more of the
20 ordinary gross income of which is excludable under
2L gection 207 (a) (1) of this Act, or

22 (3) excluded corporations.

23

However, a State or political subdivision may, upon a spe-

cific finding, adjust the income of a corporation to correct

21.350 0O - 714 -3
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any transaction with any .other party consummated in the
manner of & non-arm’s-length transaction.

(¢) PERMITTED CONSOLIDATED INCOME.—Nothing
contained herein shall prevent any State from permitting by
statute or utherwise one or more affiliated companics as de-
fined in section 508 to elect to file a return based on consoli-
dated incomne.

TITLE III—SALES AND USE TAXES
SEC. 801, REDUCTION OF MULTIPLE TAXATION.

(a) LocATION o SALES,—A State or political subdivi-
sion thereof may impose a sales or use tax or require a seller’
to collect a sales or use tax with respect to an interstate sale
of tangible personal property only if the destination of the
sale is—

(1) in that State, or

(2) in a contiguous State or political subdivision of
a contiguous State for which the tax is required to be
collected under reciprocal collection agreements.

(b) Ceepit ror Prior TAXES.~The amount of any
use tax imposed with respect to tangible personal property
shall be reduced by the amount of any sales or use tax previ-
ously incurred and paid by a person with respect to the
property on account of liability to another State or political

subdivision thereof.
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(¢) RBFUND.—A person who pays a use tax imposed
with respect to tangiblye personal property shall be entitled
to a refund from the State or political subdivision thereof im-
posing the tax, up to the amount of the tax so paid, for any
sales or use tax subsequently paid with respect to the same
property on account of prior liability to another State or
political subdivision thereof. For purposes of this subsection,
the persbn seeking the refund from a State or political
subdivision imposing the tax shall apply for the refund
within 1 year from the date of payment of the sales or use
tax to such other State or political subdivision,
(d) LimrratioN oN CREDIT FOR PRIOR TAXES.—
A ocredit or refund otherwise permitted under subsections
(b) and (c) shall not be allowed with respect to taxes which
are measured by periodic payments made under a lease to the
extent that the taxes imposed by.the other State or political
subdivision thereof were also measured by periodic payments
made under a lease for a period prior to the possession, stor-
age, use, or other consumption of the property in the State or
political subdivision thereof imposing the tax.
(e) VerioLes aAND Moror FUELS—
(1) VeuroLes.—Nothing in subsection (a) shall
affect the power of a State or political subdivision thereof
to impose or require the colleotion of a sales or use tax

with respect to vehicles that are registered in the State.
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