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1. Aid to the Aged, Blind, and Disabled
PRESENT LAW

Three categories of adults are eligible for federally supported as-
sistance: persons 65 and over, the blind, and permanently and totally
disabled persons 18 years and older. Each State establishes a minimum
standard of living (needs standard) upon which assistance payments
are based; any aged, blind, or disabled person whose income is below
the State needs standard will be eligible for some assistance, although
the State may not pay the full difference between the individual's
income and the needs standard.

Generally speaking, all income and resources of the aged, blind,
or disabled person must be considered in determining the amount of
the assistance payment (though a portion of earnings may be dis-
regarded as a work incentive). States also place limitations on the
real and personal property an aged, blind, or disabled individual may
retain without being disqualified for assistance. Federal law does
not require States to pay the full difference between the income of
an aged, blind, or disabled individual and the State’s needs standard;
many States limit the assistance that can be paid.

States may either have separate assistance programs for the aged,
blind, and disabled, or may have a single combined program for all
three groups.

Federal financial participation is based on one of two alternatives, at
the State’s option: (1) the Federal matching percentage for medicaid
(ranging from 50 percent to 83 percent, depending on State per capita
income) is applied to all expenditures for assistance payments; or (2)
Federal matching is based on a formula applied to average assistance
payments, up to certain limits. Under the second alternative, the State
determines the average monthly payment. For aid to the aged, blind,
and disabled, Federal matching applies only to the first $75; the Fed-
eral share is thirty-one thirty-sevenths of the first $37 plus the “Fed-
eral percentage” (ranging from 50 percent to 65 percent, depending on
State per capits income) times the next $38 {or less). Tﬂe Federal
Government pays 75 percent of the cost of certain kinds of social and
rehabilitative services which contribute to the ability of an aged, blind,
or disabled person to live as independently as possible. The Federal
Government pays 50 percent of the cost of program administration.

H.R. 16311

Under H.R. 16311, as it passed the House, the categories of persons
eligible (the aged, blind, and disabled) would not be changed but the
Secretary of Health, Education, and Welfare would set a national
definition of ‘“blind” and ‘‘severely disabled,” and States would be
required to have a single combined plan for all three groups. States
would be required to provide a payment sufficient to bring an individ-
ual’s total income up to at least $110 a month ($220 for a couple).
In evaluating need for assistance, States would have to disregard
resources of $1,500 (other than a home and certain other excluded
property).

1)
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To arrive at the Federsal share of welfare costs, the average monthly
assistance payment would be calculated. The Federal Government
would pay 90 percent of the first $65 and 25 percent of the remainder
up to a limit set by the Secretary of Health, Education, and Welfare.

If the State continued to administer the welfare program, the Fed-
eral Government would pay 50 percent of the cost of program admin-
istration. The bill contains new authority which would permit the
Secretary of Health, EEducation, and Welfare to enter into agreements
with any State under which the Secretary would make the payments
directly to the eligible individuals. Under such an agreement the
Federal Government would pay all of the administrative costs.

ADMINISTRATION REVISIONS

In the administration’s June revision of H.R. 16311, a number of
changes were proposed in the provisions relating to welfare programs
for the aged, Iélind, and disabled. Most of these changes related to
taking the authorization for providing social and rehabilitative
services for the aged, blind, and disabled out of the welfare program
and putting them in a new title XX of the Social Security Act dealing
with social services for needy persons. Other changes related to the
treatment of earned income for welfare purposes and certain adminis-
trative provisions.

In its October revised revision, the administration withdrew its
proposal for a separate social services title of the Social Security
Act; in another major change, a definition of “severely disabled” is
proposed in the revised revision. Material submitted with the revised
revision includes an alternative proposal to make aged, blind, and
disabled persons ineligible for participation in the food stamp program
and instead to raise the guaranteed minimum income level to $130
for an individual and $230 for a couple.

ISSUES AND CONSIDERATIONS

1. Guarenieed mintmum income and relationship with social secu-
rity—When the Social Security Act became law in 1935, it was
anticipated that social insurance would provide a basic income to the
elderly, while old-age assistance would decline as more and more
persons became eligible for social security. Over the years, this antici-
pation has by and large been realized; the proportion of persons 65
and over receiving public assistance has declined from 23 percent in
1950 to 10 percent today. Generally speaking, public assistance has
been considered a residual program, a source of income after all other
sources have been taken into -account. Each State has been allowed
to set assistance levels it has deemed appropriate.

If a national guaranteed minimum income level is to be set for
aged, blind, and disabled persons, at what level should this be set?
Present State payment levels are such that only about 7 percent of
aged social security beneficiaries also receive assistance. A guaranteed
minimum income of $110 for a single individual will not substantially
incrﬁase this percentage, but a minimum income of $220 for a couple
might.

In the social security program, a wife’s benefit is equal to 50 percent
of her husband’s benefit (if both are 65 when they begin receiving
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benefits). In fact, in 41 States the standard of need for an aged couple
is between 120 and 160 percent of the needs standard of an aged
individual under present welfare programs.

When a question was raised at the hearings on H.R. 16311, Secretary
Richardson was unable to explain why a couple on welfare should
receive 200 percent of a single person’s welfare payment while a couple
receiving social security receives 150 percent of a husband’s benefit.
Close to half of the couples receiving social security benefits will be
receiving less than $220 monthly—even after the 10-percent increase
already approved by the committee.

The staff recommends that whatever level of minimum income the
committee wishes to consider, the level for a couple be 150 percent of
the level for an individual, thus conforming to the rule in social security
(and which would be more in line with present practice in old-age
assistance).

The Department of Health, Education, and Welfare estimates that
a 10-percent social security benefit increase with a $100 minimum wi
save $439 million in public assistance expenditures ($279 million in
Federal funds and $160 million in State and local funds). The increase
in total assistance costs for different minimum income levels is shown
in table 1 below. If aged, blind, anv disabled persons receiving welfare
were made ineligible for participation in the food-stamp program, the
costs in the table would be lowered.

TaBLE 1—Cost of Allernative Guaranteed Minimum Income Levels for the Aged,
Blind, and Disabled

Total increased welfare cost if minimum
income level for a couple is—

Guaranteed monthly minimum 200 percent that 150 percent that

income level for an individual of an individual of an individual
110 o $323 million______ $289 million.
$120_ .. $563 million______ $500 million.
$130_ . $837 million______ $743 million.
$140_ o . $1,148 million___ . _ $861 million.
$160_ 2 $1,498 million_____ $1,187 million.

2. Federal share—Under present law, most States receive the same
Federal matching under aid to the aged, blind, and disabled as they do
under medicaid; this percentage is 50 percent for the large industrialized
States. H.R. 16311 would instead provide 90 percent Federal matching
for the first $65 in average monthly payments and 25 percent Federal
matching for additional amounts (up to a limit, never made clear by
the Department, to be set by the Department of Health, Education,
and Welfare). Neither the administration’s June revision nor its Octo-
ber revised revision would change this matching feature.

Senator Ribicoff’s amendment No. 590 would gradually increase
Federal matching until it reached 100 percent of the first $110 be-
ginning in 1974.

In July 1970, payments to old-age assistance recipients in California
averaged $108; the Federal Government paid $54 of this amount. If
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H.R. 16311 had been law, the average payment would have been the
same (since California’s needs standard already exceeds $110, with
full need met) but the Federal share would have been about $69—a $15
replacement of State funds by Federal funds, with no increase to the
recipients. Similarly, old-age recipients in New York received average
payments of $04 in July 1970; the Federal share of this was $47, but
under H.R. 16311 it would have been about $66—a $19 replacement of
State funds by Federal funds. It is for this reason that California and
New York together would receive about $98 million (about three-
fifths) of the total $166 million in fiscal relief to the States estimated by
the Department in connection with sid to the aged, blind, and disabled.

There appears to be little ground for modifying the Federal match-
ing that exists under present law for the aged, blind, and disabled.
However, the issue of Federal matching is closely linked to action on
the “savings clause’” for States, discussed below.

3. Savings clause.—Though some States would realize substantial
savings from the provisions of H.R. 16311 related to the aged, blind,
and disabled, other States (generally, those with lower per capita
incomes) would be required to spend more than under present law.
H.R. 16311 as it passed the House and both administration revisions
contain “savings clauses” linked to total State welfare payments
(including payments to families on welfare). However, the ‘‘savings
clauses” could simply be applied to welfare payments to the aged,
blind, and disabled. These are some alternatives:

1. For 2 years, the Federal Government would pay the difference
between (1) actual non-Federal expenditures in the year prior to
enactment, and (2) non-Federal expenditures required under the bill.
The 2-year limitation approach was included in H.R. 16311 as it
passed the House.

2. For an indefinite period of time, the Federal Government would
pay the difference between (1) actual non-Federal expenditures in
the year prior to enactment, increased to the extent the cost of living
has risen since then, and (2) non-Federal expenditures required under
the bill. This is the approach of the administration revisions of
H.R. 16311.

3. For an indefinite period of time, the Federal Government would
pay the difference between (1) 90 percent of non-Federal ex enditures
in the year prior to enactment, increased to the extent the cost of
living has risen since then, and (2) non-Federal expenditures required
under the bill. This is the approach of one of the alternatives submitted
by the administration with its October revised revision.

4. Set a flat limit on non-Federal expenditures for the aged, blind,
and disabled equal to 100 percent or 90 percent of comparable expendi-
tures in the year prior to enactment. In effect, such a provision would
supersede the question of & Federal matching percentage.

'or example, assume that the non-Federal share of welfare payments
to the aged, blind, and disabled in a given State amounts to $10,000,000
in 1970, and that these expenditures rise to $10,800,000 in 1972,
$10,900,000 in 1973, and $11 million in 1974. Assume also that the
cost of living rises 5 percent by 1972, 7% percent by 1973, and 10
percent by 1074, and that $100,000 of the total non-Federal cost in
1973 and 1974 resulted from a State increase in the payment levels.
Table 2 below compares the effect of the alternative savings clauses
for this hypothetical case.
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TABLE 2.—Allernative Savings Clauses

[In thousands of dollars]

Alterna- Alterna- Alterna- Alterna- Alterna-
tive 1 tive 2 tive 3 tive 4 tive 4

(100%) (90%)

1970 base, actual . __________ 10,000 10,000 10,000 10,000 10, 000
1970 base adjusted for cost
of living increase:
1970basein 1972 ______.... 10, 500 9, 450 10, 000 9, 000
1970basein 1973 _________ .. ... 10, 750 9, 675 10,000 9, 000
1970basein 1074 _________ .. ... 11, 000 9,900 10, 000 9, 000
Expenditures taken into ac-
count::
1972 . 10,800 10,800 10,800 10, 800 10, 800
1973 e 10,800 10,800 10,800 10, 800 10, 800
1974 e 10,900 10,900 10, 900 10, 900
Federal payments under
savings clause:
1972 e 800 300 1, 350 800 1, 800
R £ S 800 50 1, 125 800 1, 800
1074 e 1, 600 900 1, 900

4. Definition of “severely disabled”’.—Under present law, the defini-
tion of “permanently and totally disabled” is left to the discretion
of the States. H.R. 16311 would require States to provide assistance
to “‘severely disabled” needy persons, but the bill would leave the
definition of this term up to the Secretary of Health, Education, and
Welfare. The Ways and Means Committee indicated in its report that
it expected the definition to follow the one appearing in the social
security disability insurance program:

Inability to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to last for a continuous
period of not less than 12 months. (Section 216(1)(2)(A) of
the Social Security Aet.)

In their October revised revision of H.R. 16311, the administration
proposed a definition of “severely disabled” individuals which differs
from the disability insurance definition in two respects:

1. The substantial gainful activity would have to be “‘available
to him within a reasonable distance from his residence.”

2. Disabled individuals already receiving welfare but not
eligible under this definition could continue (at the State’s option)
to receive welfare with Federal matching.

It should be noted that a major issue during congressional considera-
tion of the 1967 Social Security Amendments concerned the definition
of disability under the social security disability insurance program.
One of the critical items in dispute was whether the definition of
disability should be related only to employment opportunities avail-
able in the applicant’s home area. After considerable debate, the issue
was resolved in & way to emphasize that he must be unable to engage
in any substantial gainful activity ‘‘regardless of whether or not such
work exists in the general area in which he lives.”

52-266—T70—2
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If the committee wishes to write a national definition of disability
into Federal welfare law, the staff recommends that the language
follow that found in the disability insurance program.

6. Definition of blindness—H.R. 16311 would require States to
provide assistance to needy blind persons, with the definition of blind-
ness left up to the Secretary of Health, Education, and Welfare. In the
hearing on the bill, Secretary Richardson recommended that the
definition of blindness used in the disability insurance program be
applied in the welfare program: ‘“The term ‘blindness’ means central
visual acuity of 20/200 or less in the better eye with the use of correct-
ing lenses” (sec. 216 (i) (1) (B) of the Social Security Aect). It is recom-
mended that this definition be written into the statute.

6. Earned income disregard.—As an incentive for aged individuals to
work, present law permits States to disregard the first $20 earned by an
aged welfare recipient monthly plus one-half of the next $60 in monthly
earnings. H.R. 16311 would continue this optional provision; the
administration’s revised bill would make the earned income disregard
mandatory. At the same time, the administration revision would per-
mit the State to take into consideration only those work expenses
necessitated by or related to the individual’s age in determining need
for assistance. The staff recommmends that the House bill not be
changed.

7. Secretarial discretion.—The House bill contains two areas of
secretarial discretion which the staff recommends be deleted:

(a) Sec. 1602(a)(6) would permit the Secretary to mandate
the ‘“‘declaration system” of establishing eligibility for and the
amount of assistance through the use of a simplified system.
A study by the General Accounting Office cast serious doubts
that testing of the simplified method by the Department of
Health, Education, and Welfare showed an “acceptable” level
of ineligible persons receiving benefits. An attempt to secure
this authority in 1967 was rejected by the Congress, although
subsequent regulations issued by the Department of Health,
Education, and Welfare sought to require use of the “declara-
tion method.” Tt is recommended that the statute instead
prohibit the use of the “declaration method.”

(b) Sec. 1602(a)(16) would require States to ‘‘assure that,
in administering the State plan and providing services there-
under, the State will observe priorities established by the
Secretary and comply with such performance standards as
the Secretary may, from time to time, establish.” In view of
the broad but unknown authority this provision would place
in the Secretary’s hands, it is recommended that it be deleted.

8. Social services for the aged, blind, and disabled—H.R. 16311, like
present law, requires States to offer appropriate social services to
aged, blind, and disabled welfare recipients. In their October revised
revision of the bill, the administration recommends that staff furnish-
ing the services be required to be located in administrative units
seﬁara,te from the staff administering the cash payment program.
There would appear to be little justification for requiring States to
make this kind of rigid separation; it is recommended that the House
bill not be changed.
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8. Relative responsibility.—TUnder H.R. 16311 as it passed the House
the parent of a blind or severely disabled child would be considered
financially responsible for the child as long as the parents remain alive.
In their revised revision of the bill the administration recommends
that a State be allowed to consider a parent financially responsible for
a blind or disabled child only if the child is under the age of 21.
Senator Percy’s amendment 904 (introduced as an amendment to
H.R. 17550) would accomplish the same purpose. Such a change
appears to the staff to be reasonable.

2. Foster Care

PRESENT LAW

When a child’s home is unsuitable or when the child has no home in
which he can receive care, welfare agencies arrange for foster care;
that is, care in the home of another family. , ;

As part of the 1967 Social Security Amendments, the Congress
significantly increased the authorization for Federal support of foster
care in two ways: ;

1. Federal matching for aid to families with dependent children
payments to children receiving foster care was liberalized; and

2. The appropriation authorization for Federal grants for child
welfare services, including foster care, was doubled, from $55
million to $110 million.

Despite these changes in the 1967 amendments, the cost of foster
care payments is still largely borne by counties and municipalities.
One of the major reasons for this is” that appropriations for child
welfare services have been at a $46 million level for the last 5 years
despite the doubling of the authorization.

H.R. 16311

As it passed the House, H.R. 16311 made no modification in the
provisions of present law. However, in the administration’s June
revision of the bill, they recommended that an additional $150 million
be authorized and earmarked for Federal grants for foster care, as part
of a Froposed new title XX of the Social Security Act, dealing with
social services. This proposal was deleted in the October revised
revision.

ALTERNATIVE PROPOSAL

If the committee wishes to authorize an additional amount for
foster care, it may wish to accomplish this in a different way. The
committee might simply increase the authorization for Federal grants
for child welfare services from $110 million to some higher amount.
For example, a $200 million authorization would be $154 million
higher than the amount included in the President’s fiscal year 1971
budget. The advantage of not earmarking amounts specifically for
foster care would be that States and counties could use the child
welfare services grant momey to expand preventive child welfare
services with the aim of avoiding the need for foster care wherever
possible.
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3. Obligation of Deserting Parent
PRESENT LAW

Present law requires that the State welfare ageney undertake to
establish the iaternity of each child receiving welfare who was born
out of wedlock, and to secure support for him; if the child has been
deserted or abandoned by his parent, the welfare agency is required
to secure support for the child from the deserting parent, utilizing
any reciprocal arrangements adopted with other States to obtain
or enforce court orders for support. The State welfare agency is further
required to enter into ecooperative arrangements with the courts and
with law enforcement officials to carry out this program. Access is
authorized to both Social Security and Internal Revenue Service
records in loeating deserting parents.

These measures, however, have failed to stem the explosive growth
of the welfare rolls in the past 3 years, a growth largely consisting of
families in which there either never was a father or in which the father
has deserted the family or is otherwise separated from the mother.
In 1969, 44 percent of the families receiving aid to families with de-
pendent children had fathers who either were not married to the
mother (28 percent) or who deserted the family (16 percent).

SENATE ACTION IN 1967

In 1967, the Senate approved a committee amendment {dropped in
conferenee) to create a Kederal liability where the deserting parent
fails to support his family. The committee report stated:

In addition to the procedure for locating deserting parents by
use of the Internal Revenue Service’s master file, the bill provides
for the establishment of a Federal liability of the parent who is
not in compliance with a court support order for the portion of
the AFDC payments being made with respect to his child that is
attributable to the Federal contribution, and for the collection of
this liability by the Internal Revenue Service through ifs tax
collection proced ures.

These provisions apply where a court support order has been
issued and the parent resides in a different State than the one in
which the child resides.

If such an order has been issued, and the father is not in com-
pliance, or in good faith partial compliance, the State ageney is
to attempt to obtain compliance with the order to the extent of
the father’s ability. In attempting to obtain compliance, the State
agency is expected to inform the father that in the event he does
not comply, his liability to the United States under the new pro-
cedure will be established and collected by the Internal Revenue
Service.

If the State agency is unable to secure compliance, it will report
the name of the father to the Department OF Health, Education,
and Welfare, along with information bearing upon the ability of
the parent to furnish support. The State will make an assessment
of the ability of the parent to make support payments, using
criteria developed by the Secretary. The criteria will take into
account the income of the parent and his current obligations.

If the Department of Health, Education, and Welfare deter-
mines that the State’s judgment that a parent is capable of making
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payments is correct, it will certify to the Internal Revenue
Service the amount which the parent is able to pay, and the
amount so certified will become a liability of the parent to the
United States. (Neither the establishment nor the payment of
such liability will affect the obligation of the parent under the
court’s support order.) The amount certified may not exceed the
Federal contribution (determined on a general percentage basis
for the State) of the aid payments being made because of the
dependent child, or the amount the father would be required to
pay under the court order, whichever is less. Upon receipt of a
certification from the Department of Health, Education, and
Welfare, the Internal Revenue Service is to assess and collect
the amount certified in the same manner as it does income taxes
withheld and employment taxes {except that the interest and
penalties do not apply); that is, by the issuance of a notice and
demand for payment and the use of the regular tax collection
procedures, including levy and distraints if payment is not
received within 10 days.

The amendment authorizes the payment of the costs involved
to the Internal Revenue Service in aiding in the location of the
fathers and for the Service’s cost in the collection of the Federal
liability. The expense to the Internal Revenue Service of these
procedures is to be reimbursed by the Department of Health,
Education, and Welfare.

HR. 16311

H.R. 16311 purports to go further than the provisions of existing
law. In addition to retaining the provisions outlined above, section
464 of H.R. 16311 provides that an individual who has deserted or
abandoned his spouse, child, or children shall owe a monetary obliga-
tion to the United States equal to the total amount of family assistance
benefits, plus the Federal share of any State supplementary pay-
ments, paid to the spouse or child during the period of desertion or
abandonment. The liability of a deserting parent would be reduced
by the amount of any payrnent he made to his family during the period
of desertion.

In those cases where a court has issued an order for the support
and maintenance of the deserted spouse or children, the obligations
of the deserting parent would be limited to the amount specified by
the court order.

To the extent these amounts are not collected directly from the
individual involved, the amount due the United States under these
provisions could be collected only from any amounts otherwise due
the deserting parent by any officer or agency of the United States
or under any Federal program. This would include income tax refunds
(if any), social security benefits, or family assistance payments to
the deserting father.

Under the House bill, desertion or abandonment would have & much
broader meaning than under State law. Physical absence from the
home and a specific intention to desert would no longer need to be
demonstrated. Instead a lability would be created to the extent that
an individual’s failure to use his income and resources to support his
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spouse, child, or children, requires that family assistance payments
(ﬁnd supplementary payments where applicable) be made to support
them.

NATIONAL CONFERENCE ON UNIFORM RECIPROCAL ENFORCEMENT
OF SUPPORT

The National Conference on Uniform Reciprocal Enforcement of
Support, composed of State and local officials administering the inter-
state family support program under State laws, urged the Committee
on Finance to modify the provision so that it would:

1. Impose an obligation on a legally responsible relative to
reimburse the Federal Government to the extent of his ability for
the amount expended by the Federal Government for support of
his dependents;

2. Make such obligation concurrent with obligations to reim-
burse State and local governments for their expenditures for this
purpose;

3. Make all governmental units to which such obligations are
owed necessary parties to any legal proceedings brought by any
of them to enforce such obligations; and

4. Require an apportionmnent of any support order entered
by any court among all such parties in proportion to their expendi-
tures 1in any such case.

ADDITIONAL PROPOSALS

_The committee may wish to consider going further than the House

ill.

It is likely that the only Federal obligation that will exist for many
low-income deserting parents will be the social security benefits they
will become entitled to when they retire. The threat of losing social
security benefits many years in the future may not serve as a sufficient
deterrent to a {mrent intending to desert. The committee may wish to
permit the collection of this obligation by lien or garnishment. The
deserting father would be excused from this requirement only if he
were already satisfying court requirements for support payments.

It should be noted, however, that in many instances a deserting
father undertakes new familial responsibilities in his new location.
States have sometimes been reluctant to prosecute for support pay-
ments to & wife and children in another State if the effect would simply
be to create another dependent woman and child in the deserting
parent’s new State of residence.

Officials from Milwaukee, Wis., in testimony before the committee
urged that it be made a Federal offense for a father to leave a State to
abandon his family.

During the hearing on the welfare bill, Secretary Richardson was
askﬁgd his opinion about direct Federal action in desertion cases. He
re, :

I‘)‘We would support legislation which made it a Federal crime to
cross State lines for the purpose of evading parental responsibility.
The only real Iiroblems that arise here—and I cannot speak to
these—involve the responsibility that would thereby be put on the
Justice Department and U.S. attorney’s offices.
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“Generally speaking, Federal law enforcement officials, I think,
have felt that this ought to be a State responsibility. This system is,
in effect, an interstate compact designed to enable the States to work
together and to trace and get money payments from fathers. From
the standpoint of our Department to make this a Federal crime
would help to reduce the problem, we think, and to that extent we
would be for it.” (P. 690 OF hearings.)

It is recommended that it be made a Federal misdemeanor for &
father to cross State lines in order to avoid his family responsibilities.

4. Recent Court Decisions

In the past 3 years, a number of court decisions have been handed
down which have had the effect of making major changes in welfare
law. Since these changes have never been subjected to legislative
consideration, the committee may wish to consider whether the
result in the decisions is in harmony with its views regarding congres-
sional intent.

DURATION OF RESIDENCE REQUIREMENTS PROHIBITED

Under present Federal statute, the Secretary of Health, Education,
and Welfare is required to approve State public assistance plans which
do not impose duration of residence requirements more stringent than
(1) in the case of aid to families with dependent children, residence of
at least 1 year prior to application for assistance, and (2) in the case
of aid to the aged, blind, or disabled, residence during at least 5 of
the previous 9 years and during the year preceding the application.

On April 21, 1969, the Supreme Court ru]lJeS in three cases (Shapiro
v. Thompson (394 U.S. 618), Washington v. Legrant, and Reynolds v.
Smith), that it was unconstitutional for any State law to impose a
duration of residence eligibility requirement for public assistance.
Though the Court was aware of the statutory provisions of Federal
law referred to above, it considered them as permitting rather than
approving State duration of residence requirements. In any case, the
Court argued that even if the Congress did approve the imposition
of a duration of residence requirement, ‘it is the responsive State
legislation which infringes constitutional rights * * * Congress may
not authorize the State to violate the equal protection clause.” This
clause of amendment XIV to the Constitution prohibits a State from
iienying to any person within its jurisdiction the equal protection of the
aws.

Possible legislative action.—The committee might wish to consider
requiring all States to have duration of residence requirements (such
as the l-year period in the present aid to families with dependent
children program) as part of their State law. At the same time, a
clause could be added to financing provisions of the welfare law stating
that in no case would Federal matching be denied solely because a
State failed to meet the requirement of Federal law that duration of
residence requirements be imposed. With such an amendment, State
laws would not be violating the equal protection clause.



12

MAN-IN-THE-HOUSE RULE VOIDED

On June 17, 1968, the Supreme Court ruled in King v. Smith (392
U.8. 309) that a State could not consider a child ineligible for aid to
families with dependent children when there was a substitute parent
with no legal obligation to support the child. The Court decision was
based on its interpretation of congressional intent as expressed in
the Social Security Act and its legislative history. The decision states:
“We believe Congress intended the term ‘parent’ in section 406(a)
of the act * * * to include only those persons with a legal duty of
support.” In a similaxr vein, the Supreme Court in Lewis v. Mertin
(307 U.S. 552, decided April 20, 1970), denied the right of a State, in
determining need for assistance, to assume that the income of & man
assuming the role of spouse is available to the family.

In Shapiro v. Solman, the Supreme Court affirmed a lower court
decision (300 F. Supp. 409) prohibiting a State from denying AFDC
to a family when there is a stepfather in the house.

Possible legislative aetion.—The Court decision was based on an
interpretation that Congress did not intend for the income and re-
sources of a4 man in the house to be taken into account in determining
s family’s eligibility for welfare. H.R. 16311, in effect, writes the Court
decision on the man-in-the-house rule into law. The committee may
wish instead to permit States to take into account the presence of a
man in the house in determining eligibility for welfare by specifying
the kinds of circumstances under which an individual may be con-
sidered & man in the house.

The existence of any of the following circumstances between any
child and any individual not related to him could be considered as
positive indications that there exists between them & continuing
parent-child relationship:

(1) They are frequently seen together in public;

(2) The individual is the parent of a half-brother or half-sister
of the child;

(3) The individual exercises parental control over the child;

(4) The individual makes sul‘?stantial gifts to the child or to
members of his family;

(5) The individual claims the child as a dependent for income
tax purposes;

{6) 'I?he individual arranges for the care of the child when his
mother is ill or absent from the home;

(7) The individual assumes responsibility for the child when
there occurs in the child’s life a erisis such as illness or detention
by public authorities; .

(? The individual is listed as the parent or guardian of the
child in school records which are designed to indicate the identity
of the parents or guardians of children; .

9 ’?‘he individual makes frequent visits to the place of resi-
dence of the child; and

(10) The individual gives or uses as his address the address
of such place of residence in dealing with his employer, his
creditors, postal authorities, other public authorities, or others
with whom he may have dealings, relationships, or obligations.
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HEARING REQUIRED BEFORE ASSISTANCE CAN BE TERMINATED

On March 23, 1970, the Supreme Court ruled in two cases (Goldberg
v. Kelly (397 U.S. 254) and Wheeler v. Montgomery (397 U.S. 280))
that assistance payments could not be terminated before a recipient is
afforded an evigentiary hearing. The decision was made on the con-
stitutional grounds that termination of payments before such a hearing
would violate the due process clause. The Court argued that welfare
payments are a matter of statutory entitlement for persons qualified to
receive them, and that “it may be realistic today to regard welfare
entitlements as more like ‘property’ than a ‘gratuity.” * * * The
constitutional challenge cannot be answered by an argument that
public assistance benefits are ‘a ‘“privilege’” and not a “right.”’”’

Both Under Secretary Veneman, when Secretary Finch testified
before the committee in April (p. 216 of hearings), and Secretary
Richardson (p. 469 of hearings) agreed that there 1s no constitutional
right for a person to draw welfare.

Possible legislative action.—The committee may wish to require that
States reach decisions on all appeals matters within 60 days, and to
require the repayment of amounts which it is determined a recipient
was not entitﬁad to recieve. Any amounts not repaid could be con-
sidered an obligation of the recipient to be withheld from any future
assistance payments to which the individual may be entitled.

DENIAL OF WELFARE FOR REFUSAL TO ALLOW CASEWORKER IN
HOME

In August 1969, a U.S. district court in New York in the case of
James v. Goldberg (303 F. Supp. 935) ruled, on constitutional grounds,
that New York State could not terminate welfare payments to a
recipient who refused to allow a caseworker in her home. The de-
cision stated: ‘““This court cannot with deference to the fourth amend-
ment excuse the absence of a search warrant without a showing by
those who seek exemption from the constitutional mandate that the
exigencies of the situation make that course imperative. * ¥ * No
such showing has been made herein.” This case will be argued before
the Supreme Court next term. ‘

Possible legislative action.—The committee may wish to require that
a full-scale investigation of the income, resources, and family circum-
stances be conducted in any case where an individual refuses to allow
adcaseworker in the home after permission has been requested in
advance.

REFUSAL TO NAME PUTATIVE FATHER NOT GROUNDS FOR DENIAL
OF WELFARE

In August 1969, the U.S. district court in Connecticut ruled in the
case of Doe v. Shapire (302 F. Supp. 761) that a mother’s refusal to
name the father of her illegitimate child could not result in denial of
aid to families with dependent children. The applicable State regula-
tion was held to be inconsistent with the provision in Federal law that
AFDC be “promptly furnished to all eligible individuals” on the
grounds that the State regulation imposed an additional condition of
eligibility not required by Federal law.
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This interpretation of congressional intent would appear inconsistent
with the provision of law (section 402(a)(17)(A) of the Social Security
Act) requiring the State welfare agency “in the case of a child born out
of wedlock who is receiving aid to families with dependent children, to
establish the paternity of such child * * *”

Possible legislative action.—The committee may wish to clarify con-
gressional intent by specifying that the requirement that welfare be
furnished “promptly”’ may not preclude a State from seeking the aid
of a mother in identifying the father of a child born out of wedlock.

5. Regulations of the Department of Health, Education, and
Welfare

A number of regulations promulgated by the Department of Health,
Education, and Welfare on January 17 and 18, 1969, appear to run
counter to the spirit of the legislative history of the 1967 Social
Security Amendments. The committee may wish to consider whether
these regulations conform to the committee’s understanding of the
legislative intent.

DECLARATION METHOD OF DETERMINING ELIGIBILITY

Regulations issued on January 17, 1969, by the Department of
Health, Education, and Welfare requircd States to test a simplified
method for the determination of eligibility for welfare in selected areas
of the State. An attempt to provide this autherity in legislation was
defeated in 1967. Subsequently it was claimed by the Department of
Health, Education, and Welfare that the Secretary could do this
under the provision of the Social Security Act which authorizes him
to “publish such rules and regulations, not inconsistent with this act,
as may be necessary to the efficient administration of the functions”
}ie i)s charged with under the act (sec. 1102 of the Social Security

ct).

In May of this year, Secretary Finch announced that the results
of this testing were so conclusive that he was issuing regulations to
require States to use the simplified declaration method in welfare
programs for the aged, blind, and disabled beginning July 1, 1970.

General Accounting Office study—The General Accounting Office
looked into the testing of the declaration method which Secretary
Finch had found supported nationwide use of the new method. General
Accounting Office found that:

1. The simplified declaration method required by the new
Health, Education, and Welfare regulations in fact was pretested
almost nowhere; most States actually used oral interviewing or
other forms of verification of the information supplied by the
applicant;

2. Five-sixths of the total cases tested were simply redeter-
minations of the eligibility of persons who had previously been
subjected to the usual (nondeclaration) application procedures,
and thus might not be indicative of the manner in which the
simplified method will operate; and :

3. The sample size under the testing was so small that there
is a substantial probability that the ineligibility level exceeded
Hbcialtlll, Elduca.tion, and Welfare’s arbitrary 3-percent “accept-
able” level.
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Possible legislative action.—The committee may wish to specify
in the law that the Secretary’s general regulatory authority may not be
construed as permitting him to require States to use a simplified
declaration method.

WORK INCENTIVE PROGRAM

Several regulations issued by the Department of Health, Education,
and Welfare concerning the work incentive program place limitations
on the effectiveness of that program in achieving the purpose intended
by the Congress. These areas were brought to the attention of Secretary
Finch when he appeared before the committee in April, and it was
promised that the regulations would be rewritten. To date this has
not been done. In fact, the “clarification’” of the regulations which
was transmitted to State welfare agencies (reproduced on pp. 207-308
of the committee print on the administration’s June revision of H.R.
16311) raises further questions about the interpretation by the
Department of Health, Education, and Welfare of present law.

(@) Comprehensive plan leading to employment.—The Health, Edu-
cation, and Welfare regulations require that within a year following
approval for financial assistance, a plan must be developed for each
family on aid to families with dependent children. The plan must be
developed in cooperation with the family, and the family shall have
the right to accept or reject a plan.

Possible legislative action.—I1t is recommended that the statutory
language make clear the congressional intent that a family does not
have the right to veto an employability plan (though it could be
developed with their cooperation).

(b) Child care services.—Health, Education, and Welfare regulations
state that “child care services, including in-home and out-of-home
services, must be available or provided to all persons referred to and
enrolled in the work incentive program and to other persons for whom
the agency has required training or employment. Such care must be
suitable for the individual child, and the parents must be involved
and agree to the type of care to be provided.”

Possible legislative action—The Department of Health, Education,
and Welfare stated in June that the regulation will be rewritten to
say that a parent should be given a choice of type of child care if more
than one type is available, but the parent will not have a veto over all
child care 1f suitable care 1s available. The regulation has not yet been
rewritten. It is recommended that the Health, Education, and Welfare
suggestion be made statutory.

(¢) Referral of “appropriate” individuals for training and placement.—
The regulations require that unemployed fathers and dependent
children over 16 not in school or working be referred to the Labor
Department, and the regulations continue: “Any State which refers
only these groups will have complied fully with Federal requirements
for referring appropriate individuals. No referral will be made to the
manpower agency for participation under a work incentive program
of anindividual * * * whose presence in the home is required because
adequate child-care services cannot be furnished.”

Possible legislative action.—Senator T'almadge’s amendment No. 788
would make a number of modifications in the work incentive program,
including a provision that would specify what types of individuals
would be considered “appropriate’” and the order of priority in which
they would be referred for work and training. It is recommended that
such a provision be included in the statute.
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DEFINITION OF UNEMPLOYMENT

Under the Health, Education, and Welfare regulations, unemploy-
ment is defined in a way that requires States with unemployed father
programs under AFDC to include “any father who is employed less
than 30 hours a week”; the State may include “any father who is
ernployed less than 35 hours a week.”

ossible legislative action.—The committee may wish to define
unemployment in a more restrictive way. For example, unemployment
could be defined as “working less than 10 hours a week or earning less
than $20 a week.”

6. Limitation on Federal Grants for Social Services
BACKGROUND

In the budget submitted by the President last January, a limitation
was proposed for inclusion in the Department of Health, Education,
and Welfare Appropriation Act to limit Federal grants in fiscal year
1971 for socisal services and administrative expenses relating to welfare
recipients, on a State-by-State basis, to 110 percent of the Federal
grant in fiscal year 1970. This proposal was rejected by the House
Appropriations Committee and was not considered in the House.
The Senate Appropriations Committee has reported the Health, Edu-
cation, and Welfare appropriations bill (H.R. 18515) with a provision
in it limiting Federal payments to States in fiscal year 1971 for social
services and administrative expenses associated with the welfare
programs to 115 pereent of comparable expenses in fiscal year 1970.

JURISDICTIONAL QUESTION

The administration’s intention in proposing such a limitation is to
close the ‘‘open end’’ on this appropriation so as to make it a con-
trollable expense. They have sought the Finance Committee’s accept-
ance of substantive legislation to achieve this purpose (in the proposed
social services amendments included in the June revision of the wel-
fare bill), but they have subsequently withdrawn the proposals. Since
the limitation represents very important substantive legislation, the
committee may wish to oppose it on the jurisdictional ground that
any such limitation should be considered by the Committee on Finance.

IMPACT OF THE LIMITATION

According to the Department of Health, Education, and Welfare,
32 States and jurisdictions would lose Federal funds under the limita-
tion. Included among those losing funds would be Connecticut
($1,163,000), Georgia ($5,478,000), Idaho ($293,000), Iowa ($699,-
000), Louisiana ($1,309,000), Nebraska ($239,000), Oklahoma ($1,~
793,000), Tennessee ($149,900), Virginia ($404,000), and Wyoming
($116,000). The full impact is shown on tables 3 and 4 below.
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ELEMENTS OF CONSIDERATION

(1) The Department of Health, Education, and Welfare is not re-
questing a limitation on expenditures for welfare payments to recipi-
ents. According to recent newspaper articles, it is now estimated that
Federal welfare costs will exceed the President’s January budget by
$1.5 billion. The growth in the welfare rolls has been staggering over
the past year. In view of this increase, it would appear incounsistent to
recommend a limitation on the Federal share of the cost of administra-
tion and services when these costs are directly linked to growth in the
welfare rolls,

(2) If the Congress favors a closed-end program for social services
(it would be difficult to justify closing the end on administrative costs),
it would appear more appropriate that Federal grants be divided on the
basis of a formula related to State welfare population or some similar
criteria rather than arbitrarily linking this year’s grant level to last
year’s level.

(3) If there is ever to be any hope of reducing dependency on wel-
fare, it will have to come through the provision of jobs and related
social services such as day care. To prevent the expansion of day care,
for example, would end any realistic possibility of enabling welfare
mothers to work.

Table 3.—Listing of States by percentage of fiscal year 1971 request for services,
administration, and tramning allowed under 115 percent limitation

No reduction anticipated (22 States):

Alabama, Arizona, Arkansas, Colorado, Delaware, District of Columbia,
Indiana, Kansas, Maine, Maryland, Minnesota, Mississippi, Missouri, Montana,
Nevada, New Mexico, New York, North Dakota, Rhode Island, South Carolina,
Utah, and Vermont.

90 to 99.9 percent of request  Reduction | 80 to 89.9 percent of request  Reduction
(18 States): (thousands) | (9 States): (thousands)

Mlinois_. ... __________._ $3, 717 Alagka___ . _________._ 349
Towa____________________ - 699 California_ ______________ 38, 605
Kentueky _ .. _.______ 451 Connecticut . - .. ...______ 1,163
Louisiana_ - _________.____ 1, 309 Florida_ .. _____.__ 2,774
Magsachusetts. .. _______ 998 Guam._______._._______ 16
Nebraska______.___._____ 239 Idabho_____ . __ 293
New Jersey_ .. ______ 816 Oklahoma_ ... __..__.__ 1,793
North Carolina__________ 659 Texas__ oo 4, 313
Ohio..______ . _____ 1,528 Washington_____________ 4,520
Oregon..._____.__________ 532
Puerto Rico_____________ 87 | Less than 80 percent of request
South Dakota___.____.._. 181| (5 States):
Tennessee_.__________.._ 1,499 Georgia._ - _______ 5,478
Virgin Islands.___________ 4 Hawaii________ . _____ 1,237
Virginia_ ... ______._ 404 Michigan_______._._____. 15,680
West Virginia 147 New Hampshire. _________ 490
Wisconsin_______ 427 Penngylvania_ ___________ 59, 874
Wyoming. - _ .. .. ___ 116

Source: Department of Health, Education, and Welfare.
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7. Use of Federal Funds to Undermine Federal Programs
BACKGROUND

It has come to the committee’s attention that a number of activities
supported by the Office of Economic Opportunity have been aimed at
undermining the welfare programs as they existed in the past.

For example, a document entitled “Know Your Welfare Rights”
prepared by the Tulare County Legal Service Association (paid from
Federal poverty funds) stated: “If you don’t want to work there is no
reason why welfare can force you to work, no matter what your welfare
worker says.” The pamphlet was subsequently withdrawn.

In response to a question by the chairman when the Office of
Economic Opportunity appeared before the committee during the
hearings on the welfare bill, information was provided stating that
one or more OEQO legal service projects was involved in each of the
major cases affecting welfare law in recent years. These decisions
involved the prohibition of duration of residence requirements,
voiding the man-in-the-house rule, requiring a hearing before assist-
ance can be terminated and prohibiting denial of welfare for refusal
to allow a case-worker in the home, prohibiting denial of welfare for
refusal to name the punitive father (the reply appears in pt. 2 of
hearings, pp. 970-971).

Recentll;r the Center of Social Welfare Policy and Law at Columbia
University, funded by the Office of Economic Opportunity, published
a book entitled “How to Commence Welfare Litigation in a Federal
Court, Including Model Annotated Papers.” This publication is
explicitly designed to assist legal services attorneys who wish to
commence welfare litigation in a Federal district court.

POSSIBLE LEGISLATIVE ACTION

The committee may wish to consider adding a section to the general
provisions of the Social Security Act specifying that no Federal funds
may be used to pay, directly or indirectly, the salaries of any indi-
vidual who in any way participates in action designed to nullify
congressional statutes or policy under the Social Security Act.



