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EXTENSION OF RENEGOTIATION ACT

JtlN 24, 1904.-Filed tinder authority of the order of the Sellate of June 24,
1964, and ordered to be printed

NMr. BYRD of Virginia, from the Committee on Finance, submitted
the following

REPORT
[To accompany II.R. 106691

The Conmmittee on Finance, to whom was referred the bill (H.R.
10669), to extend the Renegotiation Act of 1951, and for other purposes,
having considered the same, report favorably thereon without amend-
ment, and recommend that the bill do pass.

I. GENERAL STATEMENT

The Renegotiation Act of 1951, which authorizes the Government
to recapture excessive profits on certain Government contracts and
related subcontracts, is scheduled to expire as of June 30, 1964.
H.R. 10669 would extend the act for 2 years, that is, until June 30,
1966. The bill would also make the provisions of the act applicable
to contracts with the Federal Aviation Agency, and related subcon-
tracts, to the extent of amounts received or accrued by a contractor
or subcontractor after June 30, 1964.

II. REASONS FOR EXTENDING THE ACT

Your committee believes that under existing world conditions, and
those reasonably foreseeable, the continuation of statutory renegotia-
tion is essential in the national interest. Modern aircraft, missiles,
space vehicles and other specialized items associated with defense
and space exploration are characterized by changing technology and
increasing complexity. In the procurement of such items, prior
production and cost experience is not generally available for accurately
forecasting cost. As a result, the vast governmental expenditures
made in the defense and space areas are often made under circum-
stances that cannot, regardless of the diligence of procurement
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officills, gullarantee lagalinst excessive profits. Renegotiation is needed
to elimlinte such excesses wherever they occur.

'I'lTis hill, ts passed l)y tlie House 11and approved by the collmittee,
Vwoull ext(elld tile act for 2 years, rather than for the 4 years originally
ri('(co11 Iei(lded( b tlie Renegotiation 1Board on behllalf of theIad(inis-
I rationl. A 2-year extension is consistent with the extension periods
co\verillg this act which have been provedd )y Congress in the past
and will perilli ,r Cllit ttee to review tllc rellec(otiation process
at niI enrl ierl (late thall would be permllitted if a 4-year extension were
,d(l,lteldi( t tells time.

ill. I'IF)EERAL AVIATION AGENCY

'T'e1IRenegl(otitilon Act plreselltly applies wtitll respect to contllacts
ente1re(d illto 1 y thlie following del)arImnll ts 1nd(1 agencies:

D)ellpartmenti of l)efense,
D)epartmeilt (oI' tlie Armiy,
)epl)artilment of the Navy,

Del)eipant ent of tl e Air F'ore,
''lhe Fede ral Nlarit ille Board,
'I'lie ;General Services A(dminiistration,
'1' 1e National l \Aero'nltlllics tan(d S)pac( A(dmlilistratiloni, and
T'lhe Atomlic i1l'r'y ( '()lIIiSsio(i.

I'The hill extid(ls the appl)lication of tlie Reinegotiation Act to con-
tracts ('11ter(ed into by the Federal Aviation Ageiicy, Iand related
suill)cliltIricts, (for)1 te "ii')(),osc o(f 'recov(lrinlg exce(ssiv(lprofits where
I ey it e' t'oumdl(.
Under t(ie bill, thle Relegotintion Act wouldapply with respect to

laml(ounits !'re'('ive(d ()Io it('cl'ed after Jilune 30, 196)4, under c(ontraclts
withi(lie Federal Aviation Agenicy, an(d related sul)contrIa(cts. T(ot nl
p)illm co t(i)ltrt(' enter(' iito by tle, Federal Aviation Agenlly are

curreilitly ait lt rate of ahl)out $1;5million at year.
(I'ol comllllliItee is of tle opinionll titsub,stantiala1IlllonltS of ailllte-

rials I)irchlased by tlie Federal Aviation Agency are sufliciently sini-
iliar to itemlus p)uircllased b)y otlie'r del)alrtmlenlts whose contracts are
aliealdy subject totclregot ntill 11 at. adistinction based ()1 tlhe d(e-
I)a,'till:entt involved is not, justified. For example, tle electronic infor-
m1atiion aids., ('iop)lluters,t lad rdar Iurcl( sed by the Federal Aviatio(n
Agenc' are ildentitial to somlle of tlhe complex iteiis purchased for
laltio(nill (defeIse o1' space e(xlorlitionl bly departments Ilready inamled
ill tle act . NMioreover, ttle Federal Aviattion Agency( gelnerallly con-
mtllacts for sucll itelis with aIlnly of the samle contractors.

CIIANGES IN EXISTING LAW

In compllianlce with subsection 4 of rule XXIX of their Standing
Rules of the Senalte, lchlanges iln existing lawv made by the bill are
shown as follows (existing law proposed to be omitted is enclosed in
black brackets, new matter is printed in italic, existing law in which
lno change is proposed is shown in o1n1111):
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SECTIONS 102 AND 103 OF THE RENEGOTIATION ACT OF 1951
TITLE I--RENEGOTIATION OF CONTRACTS

SEC. 102. CONTRACTS SUBJECT TO RENEGOTIATION.
(a) IN GENERALA.-The provisions of tilis title shall be apl)licable

(1) to all contracts with the Departllenlts specifically named in section
103(a), and related subcontracts, to the extent of the amounts received
or.l ccruce(l iy it contractor or subcontractor on or after the first day
of January 1951, whether such contracts or subcontracts were made
oil, before, or after such first dtay, and (2) totall contracts with the
Departmlents designated by the Presidenlt under section 103:(a), and
rehlted subcontracts, to the extent of tile amuIlllnts received or accrued
i.y a contractor or subcontractor on or after thll first (lay of the first
monthbeginning after tile date of sul(ll (esigllation, whether such
contracts o cotcts were 11na(le on(, )before, or after such first 1day.

(b)) lIPERFORMANCE 1PiIOR TO JULY 1, 195(.--Notwitlstanlldlilln tile
p)rovisionls of subsection (a), tile provisiolls of thlis title shall niot
ilpp)ly to contrIacts with the Departments, or related sul)contraclts, to
thle extent of the aIllioutlt received( or accrued1)y i cotll(tlacto or sul)-
c)ntr'lactor on or after' the 1st (lay of January 1951, whici aIre attribuit-
table to per'forlllall(ce, ludersul(l contracts or sull)(bcoltracts, pri'iOr to
July 1, 1950. This sublsection slhll have 10 a )ppli('ationl ill tilhe case
of clltrl'(cts, or l'elated subcontracts, which, but for sul)section (c),
would I)e subject t the Renegoliatioati Act of 1948.

(c) TERMINATION.-
(1) IN GENERAL.-Tlhc provisions of this title shall al)l)ly onlyd

with respect to receipts and accruals, under contracts witll tlhe
Deapartments and related subcontracts, which are determinedd
unier r regulations prescribed by tlie Board to be reasonably
attributable to performance e )prior to tile close of tle ter'milltion1
late. Notwithstanding the method of accounting employed by
the contractor or subcontractor in keeping his records, recei)ts 01r
accruals determined to be so attributable, even if received or
accrued after the termination (date, shall be considered as having
been received or accrued not later than tlhe termination (ate.
For the purposes of this title, the term terminationn (late"'means
June 30, [1964] 196G.

(2) TERMINATION OF STATUS AS DEPARTME:NT.-Wilnlllthe sFtatus
of anly agency of tile Government as a D)epartimenlt within the
meaning of section 103(a) is terminated, the provisions of this
title shall apply only with respect to receipts and accruals, under
contracts with such agency and related subcontracts, which arre
determined under regulations prescribed by the Board ot be rea-
sonably attributable to performance prior to tle close of the status
termination date. Notwithstanding tile method of accounting
employed by the contractor or subcontractor in keeping his rec-
ords, receipts or accruals determined to be so attributable, even if
received or accrued after tle status termination late, shall be con-
sidered as having been received or aecrured not later than the
status termination date. For the purposes of this paragraph, the
term "status termination date" means, with respect to any
agency, the date on which the status of such agency as a Depart-
ment within the meaning of section 103(a) is terminated.
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(d) RENEGOTIATION ACT OF 1948.-The Renegotiation Act of 1948
shall not be applicable to any contract or subcontract to the extent
of the amounts received or accrued by a contractor or subcontractor
o(n or after the lst'day of January 1951, whether such contract or
subcontract was made oil, before, or after such first day. In the case
of a fiscal year beginning in 1950 and ending in 1951, if a contractor
or subcontractor has receipts or accruals prior to January 1, 1951, from
contracts or subcontracts subject to the Renegotiation Act of 1948,
and also has receipts or accruals after December 31, 1950, to which
the provisions of this title are applicable, the provisions of this title
shall, notwithstanding subsection (a), apply to such receipts and
accrluals prior to January 1, 1951, if the Board and such contractor
or subIontractor agree to such application of this title;and in the case
of such in1 agreement thei provisions of the Renegotiation Act of 1948
shall lnot. apply to any of the receipts or accruals for such fiscal year.

(e) SSI'UENSION OF CERTAIN PROFIT IMITATIONS.-Notwithstand-
ing aln agrreemlentl to the contrary, tlhe profit-limitation provisions
of thle Act of March 27, 1934 (48 Stat. 503, 505), as amended and
sul)ppllelented(, and of section 505(b) of the Merchant Marine Act,
1936, as aRiiended and supplemented (46 U.S.C. 1155(b)), shall not
apply, il tlhe case of sucli Act of March 27, 1934, to any contract or
subcontract if any of tlie receipts or accruals therefrol are subject to
this title or would be subject to this title except for the provisions of
section 106(e), and, in the case of the Merchant Marine Act, 1936, to
aly contract or subcontract entered into after December 31, 1950, if
an1y of tlhe receipts or accruals therefrom are subject to this title or

wouhll I)e subject to this title except for the provisions of section 106(e).
StCC. 103. DEFINITIONS.

For thle ptllrposes of tils title--
(a) DEPARTMxlENT.---The term "Department" means the Department

of l)efense, tile Department of the Army, the Department of the Navy,
the Department of the Air Force, the Maritime Administration, the
Federal Mlaritinle Board, the General Services Administration, thle
National Aeronautics and Space Administration, the Federal Aviation
AgelncL, andl the Atomic Energy Commission. Such terms also
includes any other agency of the Government exercising functions
hlavinlg ia (lirect. and immediate connection with the national defense
which is designated by the President during a national emergency
proclaimed by the President, or declared by the Congress, after the
date of the enactment of the Renegotiation Amendments Act of 1956;
but such designation shall cease to be in effect on the last day of the
month during which such national emergency is terminated.

(1)) SECRETARY.-The term "Secretary" means the Secretary of
Defense, the Secretary of the Army, the Secretary of the Navy, the
Secretary of the Air Force, the Secretary of Commerce (with respect
to the lMaritime Administration), the Federal Maritime Board, the
Administrator of General Services, the Administrator of the National
Aeronautics and Space Administration, the Administrator of the Federal
Aination Agency, the Atomic Energy Commission, and the head of any
other agency of the Government which the President shall designate
as a Department pursuant to subsection (a) of this section.

(c) BOARD.-The term "Board" means the Renegotiation Board
created by section 107(a) of this Act.
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(d) RENEGOTIATE AND RENEGOTIATION.-The terms "renegotiate"
and "renegotiation" include a determination by agreement or order
under this title of the amount of any excessive profits.

(e) EXCESSIVE PROFITS.-The term "excessive profits" means the
portion of the profits derived from contracts with the Departments
iand subcontracts which is determined in accordance with this title to
be excessive. In determining excessive profits favorable recognition
must be given to the efficiency of the contractor or subcontractor, with
particular regard to attainment of quantity and quality production
reduction of costs, and economy in the use of materials, facilities, and
manpower; and in addition, there shall be taken into consideration
the following factors:

(1) Reasonableness of costs and profits, with particular regard
to volume of production, normal earnings, and comparison of
war and peacetime products;

(2) The net worth, with particular regard to the amount and
source of public and private capital employed;

(3) Extent of risk assumed, including the risk incident to
reasonable pricing policies;

(4) Nature and extent of contribution to the defense effort,
including inventive and developmental contribution and coopera-
tion with the Government and other contractors in supplying
technical assistance;

(5) Character of business, including source and nature of
materials, complexity of manufacturing technique, character and
extent of subcontracting, and rate of turn-over;

(6) Such other factors the consideration of which the public
interest and fair and equitable dealing may require which factors
shlll be published in the regulations of the Board from time to
time as adopted.

(f) PROFITS DERIVED FROM CONTRACTS WITI THE DEPARTMENTS
ASND SUBCONTRACTS.-The term "profits derived from contracts with
the Departnments and subcontracts" means the excess of the amount
received or accrued under such contracts ad subcontracts over the
costs paid or incurred with respect thereto and determined to be
allocable thereto. All items estimated to be allowed as deductions
and exclusions under chapter 1 of the Internal Revenue Code (exclud-
ing taxes measured by income) shall, to the extent allocable to such
contracts and subcontracts, be allowed as items of cost, except that no
amount shall be allowed as an item of cost by reason of the application
of a carry-over or carry-back. Notwithstanding any other provision
of this section, there shall be allowed as an item of cost in any fiscal
year ending before December 31, 1956, subject to regulations of the
Board, an amount equal to the excess, if any, of costs (computed
without the application of this sentence) paid or incurred in the pre-
ceding fiscal year with resect to receipts or accruals subject to the
provisions of this title over the amount of receipts or accruals subject
to the provisions of this title which were received or accrued in such
preceding fiscal year, but only to the extent that such excess did not
result from gross inefficiency of the contractor or subcontractor. For
the purposes of the preceding sentence, the term "preceding fiscal
year" does not include any fiscal year ending prior to January 1, 1951.
Costs shall be determined in accordance with the method of accounting
regularly employed by the contractor or subcontractor in keeping his
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records, but, if no such method of accounting has been employed, or
if the method so employed does not, in the opinion of the Board, or,
upon redetermination, in the opinion of The Tax Court of the United
States, properly reflect such costs, such costs shall be determined in
accordance with such method as in the opinion of the Board, or, upon
redetermination, in the opinion of The Tax Court of the United
States, does properly reflect such costs. In determining the amount
of excessive profits to be eliminated, proper adjustment shall be made
on account of the taxes measured by income, other than Federal
taxes, whicl are attributable the portion of tle profits which arle not
excessive.

(g) SUBCONTtRACT.-The term "subcontract" means-
.(1) any purchase order or agreement (including purchase

orders or agreements antedating the relating prime contract or

higher tier subcontract) to perform all or any part of the work,
or to make or furnish any materials, required for the performance
of any other' contract or subcontract, but such term does not
include any purchase order or agreement to furnish office supplies;

(2) any contract or arrangement covering the right to use any
1)atented or secret method, forImula, or dCevice for the performni'nce
of a contract or subcontract; and

(3) any contract or arrangement (other than a contract or

arrangement between two contracting parties, one of' whom is
found by the Boardl to be a bona fide executive officer, partner,
or full-time ell)ployee of the otlier contracting party) under
whicl-

(A) any amount )naya1ble is contingent upon the procule-
mnent of at contract or contracts with a D)epartmllent or' o' a1
subconlt tract or subcontracts; or

(B) any amount payable is determined with reference to
thie amount of at contract or contracts with a Dep)artmlelt or(
of a, subcontract or subcontracts; or

(C) any part of the services performed or to b)e performed(l
consists of the soliciting, attempting to p'rocue, or procuring
a contract or1' contracts with a Department or a subcontract,
01' slbcont'racts.

Nothing in this subsection shall be c.:nstrued (i) to affect in any way
tlie validity or construction of provisions in any contract with a

Department or any subcontract, 'heretofore at any time or hereafter
made, prohibiting the payment of contingent fees or commissions; or

(ii) to restrict in any way the authority of tlle Board to determine
the nature or amount of selling expense under subcontracts ass defined
in this subsection, as a proper element of tlhe contract price or as a
reimbursable item of cost, under a contract with at Department o' na
subcon tract.

(h) FISCAL, YEAR.-T'hIe term "fiscal year'" meansthe taxable year
of the contracto' o' s ror subcontractorer cpter 1 of tile Inlternal
Revenue, C(ode, except that where any readljustmnent of interests occurs
in a partnership as defined in section 3797(a)(2) of such code,ithe
fiscal year of the partnership or partnerships involved in such read-
justment shall be determined in accordance with regulations prescribed
by tlhe Board.

(i) RECEIVED on AccIRUED ANT) PAID) OR INCURRED.-'Tle term'lS
"received or accrued" and '"pIaid or incurred" slhall be colntlruCd

6



EXTENSION OF RENEGOTIATION ACT 7

according to thle method of accounting employed by the contractor or
subcontractor in keeping his records, but if no such method of account-
ing lias been employed, or if the method so employed does not,:in the
opinion of the Board, or, upon redetermination, in the opinion of The
Tax Court of the United States, properly reflect his receipts or accruals
or payments or obligations, such receipts or accruals or such payments
or obligations shall be determined in accordance witllsuch method as
in the opinion of the Board, or, upon redetermination, in tlie opinion
of The Tax Court of the United States, does properly reflect such
receipts or accruals or such payments or obligations.

(j) PEltsoN.-The terln "person" shall include 1an individual, firm,
corporation, association, partnership, taId lany organized group of
persons whether or not incorporated.

(k) MATE'rlE;iUtALS.-T'llle tl'lerm l"aterials"' sa1ll include raw materials,
articles, (olnlloolities, parts, assenlblies, products, m11ts, chinery, C(lelil)-
menlt,, stI)lies, Components, technical datal, recessess, and otllher
I)ersomll prol)erty.

(1) AGENCY OF 'THEE GOVERINMEINT.--Tihe term "agency of tile Gov-
ernlllent" meIlins 111iy part of the executive branch of tle ()ove111rnnient
or any inldepen(lent establishlllent of the CGovernmelnt or >part tllereof
inll(lil(lganlyldel)art ent1 (whetiler or not a )Departmlent as (1efilled ill
suIbsectico) (a) of this section), ally Co) iowollyo('o)(il)wl't()\orlyr 'wed
),y tie Unilitedl States wniclis nl ilstrumentality of tile United States,
l' taill' board, bureau, division, service, office,officer, enll)loyee,

authlority, tadilliistration, or otler est.alllishmlent of t le G(overnmleint
whi(hl is Ilot part of tlie legislative or judicial )branichlies.

(111) R.EN:EGOTIATION 'Loss (.IARtYFOItWAD)S.-
(1) AI, ,owANCE1.- Notw'ithstandinig any other provision of this

section, tile renegotiation loss deduction for any fiscal year
ending onl or after December 31, 1950, slall )b allowed as iln ItemC
of cost ill such fiscal year, under regulations of the Board.

(2) DEFINIrTIONS.--For tile purposes of this subsection-
(A) T'lie term "renegotiation loss deduction" meanss --

(i) for any fiscal year ending on or after December 31,
1956, stand before January 1, 1959, the sum of the renego-
tiation loss carryforwards to such fiscal year from the
preceding two fiscal years; and

(ii) for any fiscal year ending after December 31,
1958, the sum of the renegotiation loss carryforwards
to sucl fiscal year from the preceding five fiscal years
(excluding any fiscal year ending before December 31,
1956).

(B) The term "renegotiation loss" means, for any fiscal
year tile excess if any, of costs (computed without the
application of tlis subsection and the third sentence of
subsection (f)) paid or incurred in such fiscal year with
respect to receipts or accruals subject to tile provisions of
this title 6ver tile amount of receipts or accruals subject to
tle provisions of tills title which were received or accrued
inl such fiscal year, but only to the extent that sucl excess
did not result from gross inefficiency of thle contractor or
subcontractor.
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(3) AMOUNT OF CARRYFORWARDS TO 1956, 1967, AND 1958.-For
the purposes of paragraph (2)(A)(i), a renegotiation loss for any
fiscal year (hereinafter in this paragraph referred to as the "loss
year") shall be a renegotiation loss carryforward to the first fiscal
year succeeding the loss year. Such renegotiation loss, after beingreduced (but not below zero) by the profits derived from contracts
with the Departments and subcontracts in the first fiscal year suc-
ceeding the loss year, shall be a renegotiation loss carryforward to
the second fiscal year succeeding the loss year. For the purposes
of the preceding sentence, the profits derived from contracts with
the Departments and subcontracts in the first fiscal year succeed-
ing loss year shall be computed a§ follows:

(A) If such first fiscal year ends on or after December 31,
1956, such profits shall be computed by determining the
amount of the renegotiation loss deduction for such first
fiscal year without regard to the renegotation loss for the
loss year.

(B) If such first fiscal year ends before December 31, 1956,
such profits shall be computed without regard to any re-
negotiations loss for the loss year or any fiscal year preceding
the loss year.

(4) AMOUNT OF CARRYFORWARDS TO FISCAL YEARS ENDING
AFTER 1968.-For the purposes of paragraph (2)(A)(ii), a renego-
tiation loss for any fiscal year (hereinafter in this paragraph
referred to as the "loss year") ending on or after December 31,
1956, shall be a renegotiation loss carryforward to each of the
five fiscal years following the loss year. The entire amount of
such loss shall be carried to the first fiscal year succeeding the
loss year. The portion of such loss which shall be carried to each
of the other four fiscal years shall be the excess, if any, of the
amount of such loss over the sum of the profits derived from
contracts with the Departments and subcontracts in each of the
prior fiscal years to which such loss may be carried. For the
purposes of the preceding sentence, the profits derived from con-
tracts with the Departments and subcontracts in any such prior
fiscal year shall be computed by determining the amount of the
renegotiation loss deduction without regard to the renegotiation
loss for the loss year or for any fiscal year thereafter, and the
profits so computed shall not be considered to be less than zero.
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