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STATE TAXATION OF INTERSTATE COMMERCE

TUESDAY, JULY 21, 1959

U.S. Senatg, ComMrTTEE ON FINANCE,
Washington, D.C.

The committee met, pursuant to call, at 10:15 a.m., in room 2221,
New (genate Office Bullding, Senator H’arry Flood Byrd (chairman)
residing.
P Preserﬁ: Senators Byrd, Kerr, Douglas, Gore, Talmadge, Williams,
Carlson, Butler, Cotton, and Curtis. -
Also present : Elizabeth B. Springer, chief clerk,
The CHamrmaN. The committee will come to order.
The bills before the committee are Senate Joint Resolution 113, S.
2213, and S. 2281. All of them relate to the subject of State taxation

of interstate commerce.
(The bills referred to are as follows:)

[8.J. Res. 118, 86th Cong., 1st sess.},
JOINT RESOLUTION To bring about greater uniformity in State taxation of business
income derived from interstate commerce; to establish a Commigsion on Taxation of
Interstate Commerce ; and for other purposes
Whereas the Constitution vests in the Congress the power to regulate inter-
state commerce; and
Whereas a free and unimpeded flow of commerce between the several States 18
vital to the economy and the general well-being of the Nation ; and

Whereas the practice, presently engaged in by a number of the several States,
of imposing a tax-upon the income of businesses éngaged in interstate commerce
which operate or do business in such States has resulted in subjecting such busi-
nesses to a multiplicity of income tax laws which are independently imposed,
lack uniformity in substance and application, and are oftea inconsistent in
theory and administration ; and

Whereas such practice has tended to impede, obstruct, restrain, and embarrass

the free flow of commerce between the several States; and
Whereas in order to insure the free and uninterrupted flow of commerce

between the several States, it is imperative chat the several States be permitted

to impose income taxes upon businesses engaged in interstate commerce only in

accordance with reasonable and uniform standards: Now, therefore, be it
Resolved by the Benate and House of Representatives of the United States of

America in Congress assembled,
TITLE I—TEMPORARY MINIMUM STANDARD

Seo. 101. No State or political subdivision thereof shall impose a tax upon
the income of any business engaged in interstate commerce for any taxable year
unless, during such year, such business has maintained a stock of goods, an
office, warehouse, or other place of business in such State or has had an officer,
agent, or representative who has maintained an office or other place of business
in such State. :

Sko. 102. The provisions of section 101 shall apply only with respect to tax-
able years which end after December 81, 1958, and which begin hefore J anuary

1, 1961,
1



2 BTATE TAXATION OF INTERSTATE COMM'ERCE

TITLH II--COMMISSION ON STATE TAXATION OF INTHRSTATH
COMMERCH

DECLARATION OF PURPOSE

Sro. 201, It is the purpose of this title to provide for the formulation of a
concrete proposal for an equitable solution to the problems experienced (1) by
businesses (particularly small businesses) engaged in interstuate commerce as
the result of thelir being-subjected to a multiplicity of income ¢sxes independ-
ently imposed by the various States in which they operate or Jo business, and
(2) by the various States in which such businesses operate or do business in
assuring that such businesses shall be required to asume a fair share of the tax
burden Imposed upon the residents of, and businesses located within, such State.

ESTABLISHMENT OF COMMISSBION

Seo. 202. (a) In order to carry out the purposes of this title, there is hercby
established 2 Commission to be known as the “Commission on State Taxation of
Interstnte Commerce” (herelnafter referred to as the “Commission”) which
shall be composed of five members to be appointed by the President, by and
with the advice and counsent of the Senate. The members of the Commission
shall be individuals fram private life who are famillar with the problems con-
nected with State taxation of income of businesses (particularly small busi-
nesses) engaged in interstate commerce and who, by reason of education, train-
Ing, or experience, are peculiarly qualified to carry out the duties of the
Commission.

(b) The Commission shall elect a Chairman from among its members,

(¢) Any vacancy occurring in the Commission shall not affect its powers,
butdshull be filled in the same manner in which the original appointment was
made.

(d) Three members of the Commission shall constitute a quorum, except that
the Commission may establish a lesser number as a quorum for the purpose of
taking sworn testimony.

(e) Members of the Commission shall be compensated at the rate of $20,000
per annum and shall be reimbursed for any travel, subsistence, or other neces-
8sary expenses Incurred by them while engaged in the actual performance of the
duties of the Commission.

(f) Service of an individual as a member of the Commission or employment
of an individual by the Commission as an attorney or employee in any business
or professional capacity, on a part-time or full-time basis, with or without com-
pensation, shall not be considered as service or employment of such individual
within the provisions of section 281, 288, 284, or 1914 of title 18 of the United
States Code, or section 190 of the Revised Statutes (5 U.S.C. 99).

STAFF OF THE COMMISSION

Sec. 203. (a) The Commission shall have the authority to appoint, without
regard to the civil-service laws and the Olassification Act of 1949, as amended,
g&h iptiwsonnel as it deems necessary to enable it to discharge its duties under

title. .

(b) The Commission may procure, without regarad to the civil-service laws and
the Classification Act of 1949, as amended, temporary and intermittent services
to the same extent as is authorized for the departments by section 10 of the Act
of August 2, 1946 (60 Stat. 810), but at rates not to exceed $50 per diem for

individuals.
DUTIES OF THE COMMISSION

Seo. 204. (a) The Commission shall conduct a thorough and complete study
and investigation of all matters pertaining to the taxation by States of the in-
come of businesses (particularly small businesses) engaged in interstate com-
merce for the purpose enabling the Commission to formulate and recommend to
the Congress a concrete proposal for legislation providing for the establishment
of uniform standards which the States will be required to observe in imposing
income taxes upon businesses engaged in interstate corhmerce. Such standards
shall be designed to permit any State to require businesses engaged in interstate
commerce which operate or do business in such State to assume a fair share of
the tax burden of such State, but shall, at the same time, be designed to protect
such businesses (particularly small businesses) from being unduly hamnered or
embarrassed in their operations by reason of being subjected to a multiplicity of
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income tax laws whichrare independently imposed by the various States in which
such businesses operate or do business and which not only are not uniform either
in substance or appllication but which are often inconslstent in theory and

administration,
POWERS OF COMMIBSBION

Sro. 205, (n) In carrying out It duties under this title, the Cominisslon, or
any duly authorized committee thereof, is authorized to hold such hearings,
sit and act at such times and places, take such testimony, and make such
expenditures as the Commission or such committee may deem advisiable, The
Chalrman of the Commission or any member authorized by him may administer
oaths or affirmations to witnesses appearing before the Commission or before
any committee thercof. The Commission shall have such power of subpena
and compulsion of attendance of witnesses and production of documents as are
conferred upon the Necurities and Exchange Commission by subsection (c¢) of
section 18 of the Act of August 26, 1935, and the provisions of subsection (d)
of such section shall be applicable to all persons summoned by subpena or
otherwise to attend and testify or produce such documents as are described
therein before the Commission, except that no subpena shall be issued except
under the signature of the Chalrman, and appllcation to any court for aid in
enforcing such subpena may be made only by the Chairman., Subpenas shall
be served by any person designated by the Chairman,

(b) The Cominisslon is authorized to gecure from any department, agency,
or independent instrumentality of the Government such information or assist-
ance a8 the Commission may deem necessury or desirable to enable it to carry

out its duties under this title.
COOPERATION WITH STATE AND PRIVATE PERSONS

Seo. 200. In carrying out its duties, the Commission shall cooperate with
States and with private persons or private organizations who are able to assist
the. Commission in carrying out the purposes of this title. The Commission
is further authorized to utilize the uncompensated services of private individ-
uals or of State or local employees in carrying out its dutles.

EXPENSES OF THE COMMISSION

Seo. 207. There is hereby authorized to be appropriated, out of any money
in the Treasury not otherwise appropriated, sith amount, not in excess of
$ , @8 may be necessary to carry out the provisions of this title,

REPORT BY AND EXPIRATION OF COMMISSION

S8r0. 208. (a) The Commission shall report to the Congress results of its
study and investigation along with its proposals for legislation on or befors
February 1, 1961.

(b) On July 31, 1961, all authority under this title shall terminate and the
Commission shall cease to exist. .

[S. 2218, 86th Cong., 18t sess.)

A, BILL To limit the power of the States to se income taxes on ineome derived
exclu';?vely from the conduct o lg‘t’erstate commerce come da

Be it enacted by the Sengte and House of Representatives of the United Staites
of America in Congress assembled, That, after the date of the enactment of this
Act, no State, or political subdivision thereof, shall have the power to impose a
net income tax on income derived by a person exclusively from the conduct of
interstate commerce, solely by reason of the solicitatiom of orders in the State
by such person, or by an agent or employee of such person, if such person
maintains no stock of goods, plant, office, warehouse, or other place of business

within the State.

{8. 2281, 86th Cong., 18t sess.]

A BILL To preseribe limitations on the power of the States to impose fncome
y business entities engap&d in mter’state commerce In faxes oa

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That (a) no State or political subdivision
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thereof shall impose an Incomne tax on income derived from a trade or business
by a person engnged in interstate commerce unless such person is carrying on

such trade or business n such State,
{b) For purposes of subsection (a), a person is not carrying on a trade or

business in a State solely by reason of one or more sules of tungible personal
property in the State (whether title to such property passes in or outside of
the State), if such person does not have or maintain an office, warehouse, or
other place of business in the State, and does not have an officer, agent, or
representative in the State who has an office or other place of business fn the
State. Xor purposes of the preceding sentence, the terms “agent” and “repre-
sentative” do not include an independent broker or contractor who Is engaged
independently in soliciting orders in the Stute for more than one seller, and

who holds himself out as such.
SEc. 2. No State or political subdlvision thereof shall, on or after the date

of the enactment of this Act, assess or collect any income tax, or make any levy
with respect thereto, which was imposed by such State or political subdivision
thereof on the income of any person before the date of the enactment of this
Act, 1f the imposition of such tax, on or after the dute of the enactment of this

Act, is prohibited by the first section of this Act.
Sec. 3. For purposes of this Act, the term “Iincome tax” means any tax fm-

posed on, or measured by, net income.

The Cuamman, We are honored this morning by having with us
the distinguished Senator from Alabama, Senator Sparkman, who is a
patron of Senate Joint Resolution 113,

STATEMENT OF HON. JOHN SPARKMAN, U.S. SENATOR FROM THE
STATE OF ALABAMA; ACCOMPANIED BY WALTER B. STULTS,
STAFF DIRECTOR, SENATE SELECT COMMITTEE ON SMALL

BUSINESS

Senator SpARkMAN. Mr, Chairman, I want Mr. Stults who is the
staff director of the Small Business Committee to sit at the table with

me. Mr. Walter B. Stults. .
Mr. Chairman, I have a prepared statement. I presume a copy is

before I\{rou. )
Speaking for the Senate Small Business Committee, I wish to say
first that I am most grateful for this opportunity to appear before you

today.

Al%hough the February 24 decisions of the Supreme Court focused
attention on multistate taxation of income derived from exclusively
interstate commerce, the problem had been &)resent a long time. For
well over 20 years, private organizations and groups of public officials
have been attempting to bring some order out of the chaos caused b
varying State business tax laws, but their efforts have not met wit
success, I feel strongly that the Conﬁress has a responsibility to
assume leadership in this area to work closely with the States to
alleviate a serious situation.

At this point, Mr. Chairman, I should like to make the report of
the Small Business Committee entitled, “State Taxation on Inter-
state Commerce,” a part of the files of this committee. I am not ask-
inﬁ‘that it be printed, but made a part of the files of this committee.

he CHAIRMAN, It will be made a part of the file relating to the bill.
gl‘he report referred to will be found in the files of the committee.%
enator SparemAN. While it is a short exposition of the subject,
feel that it depicts the seriousness of the problem so clearly that I
shall not devote any of my statement to that area. Furthermore, I
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am certain that othgr witnesses will stress their difficulties in comply-
ing with State tax laws. )

our committee is studying several legislative proposals demgned
to remedy this business ill. While they all have merit, I wish to
speak in favor of Senate Joint Resolution 113 which I had the honor
to introduce for 16 members of the Small Business Committee.

Senate Joint Resolution 113 is a two-pronged attack on the problem
you have before you: First, it {)rovides a temporary maintenance of
the status quo in the right of the States to tax income derived from
interstate commerce; and second, it calls for the establishment of a
commission to study all aspects of the multistate business tax prob-
lemb land to make recommendations to Congress for solving those
problems.

I personally feel that this is a sound approach, since it prejudges no

uestions which are to be studied by the commission, and, at the same
time, it provides a temporary answer to the present uncertainty facing
so many small and medium-size business firms. This question is
whether they are “doing business” in a legal sense and are thus sub-
ject to State business taxes.

In order to determine the soundest basis for a temporary definition,
our committee studied past congressional action touching this point
and found that in the District of Columbia Business Tax Code Con-

ress gave its approval to a definition of “doing business? which is the

asis for section 101 of Senate Joint Resolution 113. In essence, this
section provides that a State may not impose a tax upon the income of
any out-of-State firm engaged in exclusively interstate commerce un-
less that firm maintains & stock of goods, an office, a warehouse, or
other place of business within the taxing State.

The enactment of section 101 will bring a useful answer to a serious
question. Before I leave this point, I should emphasize that this defi-
nition fixes the liability for taxation at the very line drawn by the
Supreme Court, since it ruled on the tax liability of firms which main-
tained fixed places of business within the taxing State. We are not
trying to reverse the Court in any way.

‘We also recommend establishment of a commission, because we real-
ize that there are many aspects of the State taxation problem which
should be studied. The Commission would propose a permanent so-
lution for the “minimum business activity” question if a Federal
standard is to be provided. In addition, each of the 35 States now
taxing business income use different definitions and different formu-
las—thus guaranteeing major compliance headaches for all businesses
crossing State lines. The Commission would seek to draft a uniform
apportionment formula agreeable to all States whether they are pri-
marily industrial or consuming areas. The Commission would recom-
mend vniform definitions for the terms basic to tax legislation.

It has been suggested that this Commission is not necessary and that
congressional committees might be able to do the task we have marked
out for the Presidentially appointed Commission. I respectfully sug-
gest, however, that this is the sort of job which can be done better by a
commission than by a committee. In the first place, the States have
a major stake in any solution of this problem and I feel they will be
able to work closer with a commission than with a congressional com-
mittee. The Commission will have to devote more time-consuming
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effort for (ho next 18 months, at the least, than ean ho alloeated by
tho busy members of any committeo, Thirdly, thero i8 a question
which committee of Congross is most appropriate for such a study.
While these bills huve buen veferred to you, the Senute Ifinance Coms
mittee, idontienl measures in the Honse have beon sont. (o the Judicinry
Commities,  In addition, the Interstate Commerco Committoes of the
Hougo and the Senate also have some justification for feeling tho bills
should go beforoe them,

- Finally, T want to say wo have designod this to bo an acting, not. a
talking, commission, Its function is to be Hmited to a study of Stute
taxation of incomu derived from interstate commerco and it is directed
to report by a cortain dute,  Inorder to make that duate more pressing,
Senate Joint Resolution LIRS tempornry minimum H(nmlm'({ will ex-
pive in 1961 and there will naturally bo a great stresy to submit final

recommendations by that timo, ' '
Lot mo take just a fow moments to disenss some points that may

arise in conneetion with the legislation before you,

First, 1 have alveady pointed out that the Suprome Court has nover
ruled that the States have the right to tax businesses which have no
placo of business within the State. Therefore, we ave taking nothing
away from the States which is definitely theirs,

Secondly, State tax officials will aflirm that thero is n serious prob-
lem in trying to assess and colleot tuxes from out-of-State firms hav-
ing no local office.  Fow States are now attempting to levy such taxes
and velatively little income is derived from that souree.

I have had some State tax administrators tall me that they had no
intention of taxing small businesses which did only a small amount
of business in their State without a place of business. While that may
be comforting to the small firm, I submit that it i3 an unfair method
of taxation when evasion is countenanced so long as the amount of
money involved is small. In addition, such evaders have always hang-
ing over their heads the Damoclean sword of retroactive assessment,

nalties, and interest.

m . . . .
Thirdly, by virtue of its temporary nature, the minimum standard
nate Joint Resolution 113 is subject to revision within

roposed in
E years and may be modified or allowed to lapse at that time, Ex-
perience gained under this standard should be extremely valuable.

Finally, I am strongly convinced that no State will lose by the en-
actment of Senate Joint Resolution 113. On the contrary, I think
each State will gain revenue—at a time when the financing of State
governments is a rnajor problem.

Although the Small Business Committee did not touch upon it, I
would su that the Finanoce Committee might wish to study
whether Congress should make & policy statement that all business
firms should allocate and apportion 100 percent of their income for
State taxation. Since most State revenue officials feel that most in-
terstate businesses are currently taxed on far less than 100 percent of
their income, this requirement should bring additional tax receipts to
every State. Incidentally, no witness appearing before our commit-
tes indicated any opposition to such complete a;f)portionment; their
only complaints touched upon the uncertainty of liability, the costs
of compliance, and the possibility of assessments of taxes on more

than 100 percent of their income.
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It is the racommendation of the Senate Sinall Business Committeo
that Senate Joint Resolution 113 be enacted as soon as possible dur-
in;f this session of Congress. )

n closing, I should like to deal briefly with several relatively tech-
nical changes which might well be incorporated in the draft of Sen-
ato Joint Resolution 113 ng it was introduced, .

1. An additional clause should be added to section 101 which would
give o Stato power to tax a business which “is oreated, organized, in-
corporated, or otherwige domiciled in such State,”

2. 'The temporary mininum standard should be extended to taxable
yours be§mning before Jununry 1, 1062, rather than January 1, 1961
8 Emvi( ed in section 102, Since the Commission will not report untif
February 1061, it is expected that congressional action will not be
completed until the middle of 1901; therefore, the standard should
run through that year,

3. A new section 103 should he added stating that “For the purpose
of this title, the term ‘State’ shall include the several States an:})the

Commonweanlth of Puerto Rico.”
4. Section 201 should be rewritten to read, in part, as follows:

It 18 the purpose of Congress to provide fvr the formulation of a concrete
proposul or proposals for the rellef of Intervtate commerce and an equitable

solutlon to the problems experienced, * * *

In the same section in line 10, following the word “they,” insert
“aro found by the varions States to”; and in line 12, following the
word “businesses,” insert “are found to.” The same phrase, “are
found to,” should be inserted following the world “businesses” in

line 6, page 6.
Mr, Chairman, I should like to offer for the record a statement of

Mr. Robert ¥, Darrah, executive vice president of Southern Whole-
sale Lumber Asesociation, of Livin(;ston, Ala. He discusses this quite
well from the standpoint of typical small businesses, and I should

like that to be included as part of my remarks,
The CHamrMaN, Without objection, inclusion will be made,

(The statement referred to is as follows :)

SBTATEMENT OF ROBERT F. DARRAH, EXECUTIVE VICE Paesmpent, SOoUTHERN
WaoLesaLy LUMBER AS8S0CIATION, LIVINGSTON, ALa.

This assoclation represents wholesale distributors of Jumber domiciled in
16 States, all being typical small business organjzations, most of them are
largely engaged in interstate commerce, selling and delivering lumber to retail
Jealers and industries beyond the borders of the States wherein they are
located that with few exceptions levy an income tax on corporations and jmdl-

viduals as well.
A recent survey based on 1958 figures revealed that sales by these firms in

interstate commerce was from 35 to 85 percent of their total volume. Very
few have 1°m§: ox;iwarellnouses, (:; eatrytlnvqatgﬂeo,’in other States. A mini-
mum employ traveling salesmen, the great majority of sales being made by wire
service or mail from one office where g1} business is transacted. The volume
of sales in any Btate is not large and the profit relatively small ; bowever, w
income taxew-levied in all States the aggregate would be burdensome do
taxaticns ou:tiie: r part of net profits egrned by a majority of wholesale
-lumrl:ﬂ ‘ MY throughout the Nastion engaged In interstate com-
merce. iy "

In ad@bifes te-the Mability for income taxes in practically all of the Stetes
wherein salés i taterstate commerce are made, the question of Ming maultiple
tax returns & &-agtiows and expensive problem, in many c¢ases probably mglu
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the burden of preparing and filing the many forms currently required by the

Federal and State Governments.
It does not appear fair or just to require a firn, whether corporate or in-

dividual, who has pald an income tax to its home State on its entire net profits
to pay a similar tax to another State from which it obtains no benefits of

consequence,
In his dissenting opinton to the Supreme Court’s ruling valldating State in-

come taxes on interstate commerce, Justice Frankfurter said—

“The solution to these problems ought not to rest on the self-serving deter-
mination of the States of what they are entitled to out of the Natlon's resources.
Congress alone can formulate policles founded upon economfc realities, perhaps
to be applied to the myriad situations involved by a properly constituted and

duly iuformed administrative agency.”
Therefore, in view of the emergency of the situation we urge the approval and

adoption of Senate Joint Resolution 113 that will provide at least temporary
relief for thousands of small business firms untll such time as the Congress can
determine a solution of the difficulties they are faced with as a result of the
Supreme Court’s decislon that only the Congress ean resolve,

Senator SearkmaN. Mr. Chairman, may I say in connection with
tho hearings of the Small Business Committee, the first day of hear-
ings were here in Washington and we had quite a number of witnesses
appear before us; following that, we had hearings in Boston, Mass.
We had planned two other hearings, one in New Jersey, one in New
York, but unfortunately, those hearings were scheduled at a time
that the Senate was quite busy, and they had to be canceled.

ITowever, written statements from the witnesses that were scheduled
to testify there were received.

We feel that with the two completed hearings and the two incom-
lete hearings, wo got a pretty fair cross section of the thinking of
yusinessmen, not 011i31 smnh business, but some of the largest businesses

in this country, who testified on these measures, and the report is
based on that and we believe it will be helpful to the committee.

If I may just add this one thing, Mr. Chairman, that one of the
complaints made by most business, and this inclnded big business as
well as small business, was the multiplicity of records that had to
be kept, not only records, not uniform records, because the different
States have different forms, different methods, different definitions
different standards, so it was necessary to set up a separate set of
records for each State in which the business happened to be doing
business. We had testimony from socme small %usinesses that the
cost of keeping the records, complying with the requirements was
more than the tax, and in some instances, it would certainly be so
great as to discourage the doing of business. '

The CramrmaN. Thank you very much, Senator Sparkman. It is
always a great pleasure, sir, to have you before this committes.

Are there any questions?

Senator Kerr. Yes, I have questions.

The CHairMaN. Senator Kerr. .
Senator SparkMaN, By the way, Mr. Chairman, one other note that

Mr. Stults has reminded me of here with reference to the cost of com-
pliance, I suppose it is not necessary to call your attention to the fact
that the Federal Government pays from 30 to 52 percent of all of the
expenses of firms trying to comply with multi-State taxation. '
he CHAIRMAN. Senator Kerr. L .
Senator Kerr. There is a statement in here I am looking for, Sen-
ator Sparkman, stating what the Supreme Court did not rule, on

page 3:
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First, I have already pointed out that the Supreme Court has never ruled
that the States have the right to tax businesses which have no place of business

within the State.

Where is the statement you made in connection with that to which
this refors? ) ) o

Senator SearkMAN. I will find it for you in just a moment.

Senator Kerr, I say:

Iirst, it provides a temporary maintenance of the status quo in the right of
the States to tax income derlved from interatate commerce ¢ * ¢

Senator Kxrr. That is Senate Joint Resolution 113 ¢

Senator SPARKMAN. Yes, Senate Joint Resolution 113. T say it
maintains the status quo. I do not say there definitely that the Su-
preme Court held to that effect. But as it was—there were two cases.

Sc;nator Kerr. Let me ask you this—is that your counsel there with

ou -
y Senator SPARKMAN. No, he is the staff director.

Senator Kerr. Is he an expert on these matters?

Senator Sparkman, 1 believe he is.

Senator Kerr. Well, now, you know, I find myself very often in
need of at least one expert and sometimes two, {)o you suppose he
could tell us just what the Su{)remo Court did rule?

Senator SrarkMAN. Yes, he can. In fact, we have the decisions
here. Iave you read the decisions?

Senator Kerr. 1 have got them here. You know, we have a rule
here on this committee that a witness who really wants to get along
with us speaks in terms that a sixth grader can understand. Do you
31}11)5)030 he could do that in connection with what this Supreme Court

1d

Senator SrarkdmaN. Yes, I think he can tell you right off, and may
I say that in our hearings—and I shall be very glad to make the hear-
ings likewise a part of the committee files—

, %enator Kerk. All I want to find out is what the Supreme Court
1eld.

Senator SrarkamaN. Yes, but I am just calling your attention——

Senator Kerr. If this fellow can tell me, why should I read the
hearings to find out?

Senator SrarRkMAN. I thought you might perhaps want to follow
and ask some questions based on that. If you do, it is found at pages
81 to 163 of the hearings.

Now, if you will-—you want him to tell you what the Supreme Court
held in those cases.

Senator Kerr. If he has had time while you have been talking for
him to find out. [Laughter.]

Mr. Stours. I have a very gracious chairman to give me that
breathing spell, Senator Kerr.

Senator Kexr. Yes.

Mr, StyLrs. Senator Kerr, Mr. Justice Clark in writing for the ma-
jority of the Court said that:

The constitutionality of State net income taxes levying taxes on that portion
of a foreign corporation’s net income earned from and fairly apportioned to

business activities within the taxing State when those taxes-——when those activi-
ties are exclusively in furtherance of interstate commerce—

are held to be constitutional.
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. Senator Kerr. Now, the statement you just read, the first sentence
in the opinion, and it said that these cases concern the constitutional-
ity of such State income tax laws,

Now, then, does the case hold that such laws are constitutional ¢

Mr. Srurs. Yes, sir.  'With this fact situation given in the case of
Northwestern States——

Senator Kerr. Wait & minute.

Mr. Storts. Beg pardon?
Senator Kerr. Does the case hold that State laws, “State net in-

come tax laws levying taxes on that lf)ortion of the foreign corpora-
tion’s net income earned from and fairly apportioned to business
activities within the taxing State when those activities are exclusively
in furtherance of interstate commerce are held to be constitutional,”
is that what the Court held ? ‘

Mr. Sturrs. Senator Kerr, the lawyers tell me that the Supreme
Court can rule only in the fact situation and in the case before it at
that time. It does not give a blanket decision which will cover all
fact situations nor all State laws. :

However, by combining the case of Northwestern States Portland
Cement Co. v. The State of Minnesota, and I'. V. Williams, as State
Revenue Commissioner of the State of Georgia v. Stookham Valves
and Fittings, in those two fact situations, in both of which the tax-
gayer had maintained places of business within those States, the

upreme Court did hold that the States of Minnesota and Georgia,
m&cﬁm&:::ld tax firms with those places of business.
nator . In other words, then, the Court held where an Okla-
homa corporation, let us say, making concrete blocks had a branch or
a division located in another State engaged in making blocks and
selling them there would be subject to taxation on the income earned
there by the business it generated out of that branch it operated there?

Mr. Stovrs. Yes, sir.

I think that a fair extension of the Court’s decision would hold that
that Oklahoma firm would be taxable in those States where it had a
branch office.

Senator Kerr. Did the decision hold that the State’s right to tax
was limited to the profits earned by the branch located in the State{

Mr. StuLts. Yes, sir. . '

The two words, “fairly apportioned,” I think hold a limiting factor,
saying that only a percentage of the sales, a percentage of the total
payro%l of the firm, n percentage of the firm’s net worth which exists
in the taxing State shall be attributed to activities within that State,

Senator Kerr. Let us take the R. J. Reynolds Tobacco Co., which is
located in North Carolina. ] .

It pays taxes there in North Carolina on all cigarettes it sells and
sends out of there, I believe, Federal taxes?

The CHAIRMAN. Yes.

b Sen]?tor Kgrr. It has a branch in Oklahoma City, a distribution
ranch.
- Under this decision, then, any cigarette that is sold in Oklahoma
and & profit made on it would bring about a:situation whereby the
State of Oklahoma under this decision can pass a law: vaxi:ﬁ; . dJ.
I(l)?.e al(:lds on the het profit it made on that operation selling in
oma. ‘ ~
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Mr. Sturrs. Yes, sir. )

Senator Kerr. ‘Well, now, suppose that operation had an area of
five States that it served, and it sold half of what it sold out of that
branch in Oklahoma and the other half of it it sold in the four States
around Oklahoma. o

Would Oklahoma then tax the profits made on what it shipped into
the other four States from that branch ¢

Mr. Sturrs. Senator, I am afraid I do not know Oklahoma’s State

tax law or regulations. ) '
Senator Kerr. I am, just assuming that Oklahoma—what State did

have this law?

Mr. Sturts. Georgia and Minnesota, the two cases; Oklahoma, inci-
dentally, does have such a law, but I don’t know—-

Senator Krrr. Let us go to Georgia. ILaet us just take Georgia.

The local branch is located in Georgia and it served Georgia and
Alabama, and it sold half of what it (ﬁstributed in Georgia, and the
other half in Alabama where it had no branch and made as much
money on what it shipped into Alabama as what it sold in Georgia.

Could Georgia tax what it made on the business it had by reason
of what it sold out of the Georgia branch and shipped into Alabama {

Mr. Storts. I would sag Senator, that under present interpreta-
tion Georgia could proba fy apportion the entire amount of sales
attributed to that division office in Atlanta, and at the same time it
is possible that the revenue commissioner of Alabama could try to

t the Reynolds Tobacco Co. to pay on the percentage of sales going
into Alabama.

Senator Kerr. Well, now, North Carolina sure gets its inconue tax
if they have one on everything he sells everywhere, does it not?

Mr. StuLrs. Yes, sir. But there is, I am, sure, in North Carolina an
offsetting credit, so that those sales that are made outside of North
Carolina, and the taxes which are paid-outside of North Carolina,
could be given as a credit to the State of North Carolina.

This is possible—I assume that it is done—although here again I
do not know the North Carolina State law.

I am afraid that there is not a person in all of Washington who
knows all of the State tax laws, and all the State regulations; they
are so diverse.

Senator Kerr. But if a company is going to do business in all the
States, it is going to have to know them, is it not ?

Mr. StoLts. Yes, sir. That is the point that, I think, the Senate
Small Business Committee was trying to make: the tremendous dif-
ficulty in knowing all of the State tax laws and the difficulty and
expense in complying with those tax laws. '

enator Kerr. Senator Sparkman, let me ask you this question:
Could not the development of the thesis as handed down by the
Supreme Court in its decision and the expansion of the principle, re-
sult in what would, in effect, be a tariff on interstate commerce

Senator SPArkMaN. I think that it would not be too farfetched to

describe it as such.
. 'Senator Kerr, A tariffis justa tax. .

Senator SparkMAN. And yet let me say this, it is not a problem
'that i sasy of solution, .
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_Wo cortainly recognize the right of States to tax proporly netivi-
tios in their States, and we certainly do not want to be in the position
of taking nway from them any right that they have.

But under this decision of tho Supremo Court, particularly if it
should apply to those cases othor than is true under the statement
of fucts in these two particular cases; that is, whore thoy were main-
taining o place of business in ench State, it could really become com-

licated. Some busintsses have pointed out to us it could result in
more than 100 percent of their income being taxed.

Senator IKkrn. You mean their tax would equal more than 100 per-
cont of their profit.?

Senator Srarkman. Moro than 100 percent of their profit could bo
taxed by a combination of States. That is brought about by the
great diversity of formulas, used by the States.

Wo had n witness from Westinghouse, for instance, who pointed
out n situntion whore in one State the tax was based on point of
origin, and in an adjoining State it was based on destinationj in
another it. was bused on negotintion. ‘The result is that there 1s o
mixup——

Senator ICkrr. The sale could be negotiated in one State, origi-
nated in another, terminated in another, and bo taxed in all three,

Senator SearkMman. Yes, and as this tax export from Westinghouse
yointed out, in a certain arrangement a company was able to avoid
such taxes completely by originating in a State which provided for
torminal sales and transaeting the business over in another Stato

where point, of origin was taxed——
Senator Kerr. Terminating in another
point of origin,
Senator Searkman. That is right.
It scems to mo a great deal of confusion is bound to result from

theso decisions. _
%t a law saying that the business could be

Senator Kere. Wouldn’t a lay -t . .
taxed only in the State where it is legally domiciled clarify the situa-

tion considerably? ) )
Senator Searkaan. If it should be decided that Congress ought to

take hold of the thing and invoke a principle of law—my own feeling,
if T may express it, and I think one that a great many State repre-
sentatives would agree with, is that the best solution to this thing
would be for a uniform act or a uniform program agreed upon by

the several States.
bout a Federal law that said that only those

Senator Kerr. What a ] :
States that did agree to the uniform law would have the right to do

this taxing? )
Senator SPARKMAN. Well, certainly a compact could be agreed upon
Congress

by such number of States as wanted to come into it, an
could ratiffé that pact. ,

Senator Kerr. Thank you very much.

Senator SpAREMAN. There are many suggested solutions.

We feel that it is complex, and that there are many tax problems
interwoven with it, and that a commission should perform a very

helpful service. ‘
safy that I congratulate both you and your

nator Kerr. I want to ]
staff members on the extent of your knowledge in this matter, gnd you

have contributed a great deal to mine.

State and taxed only at
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Senator SpargMAN. Thank you.

The CrrarymaN. ‘Are there any further questions?

Senntor CantsoN, Mr. Chairman, I just arrived, a little late; I am
sorry, I want to apologize; I have been to another committeo this
morning.

I have a letter from the director of revenue, Mr. J. E. Kirchner of
the department of revenue of the State of Kansas, on this very problem.

I received this letter yesterday, and I want to read one or two
paragraphs from it:

In view of these declslong—
and he has reference to the Supreme Court decisions, and I would like
to have the entire letter placed in the record—he writes this:

In view of these decislona it would appear that in administering the Kansas
Income Tax Act we should attempt to enforce income tax reporting of all
business transacted in Kansas by out-of-State flems, including fsolated or occa-
stonnl transactions, It this were the caxe, we would require each firm doing
business in Kansus to file a return with this department showing the business
~done In Kansas in proportion to the total business of the firm, and to pay
Kansas fncome tax accordingly. This would apply even if only one action

transpired in Kansas,
Such a procedure would be virtually impossible to enforce and would seem

impractical administratively.
Conversely, should 8. 2213 or action similar thereto hecome effective, it would

have the effect of permitting many out-of-State firms to do a tremendous
volume of business in Kansas without being llable for any Kansas tax. Or a
firm could locate in Nebraska, which has no income tax, do business in every
Stute of the Union, and escape income tax in each Stute.

I think it is best that I continue for just a minute.

It seems that either extreme described above would be undesirable in Kansas,
but that some solution should be prescribed. For that reason we wish to
endorse and call to your attention the resolution passed at the annual meeting
(l)it)'ig)he Natlonal Associntion of Tax Administrators, Buffalo, N.Y., July 8-11,

I have the resolution here, which I will make a part of the record.

As I understand it, they want a little time to study this before any
action is taken. Isthat your position ¢

Senator SparkaaN., Well, in part. -

There are two things—I explained this earlier in the statement.

Senator CarrsoN. I am sorry I was not here.

Senator SparkMAN. First, we seek more or less to freeze the situa-
tion as it is now, to prevent many of those things happening that he
describes.

We set it on a 2-year basis, during which time the Commission
“would make its study and come out with its report.

We do not seek to write in a permanent solution here, but just an

- expedient to hold things more or less as they are.
enator CarLsoN. Thank you so much.

(The document referred to follows:)

STATE oF KANSAS,
DEPABRTMENT OF REVENUE,
Topeka, Kans., July 17, 1959.

Hon., FRANK CARLSON,
Senator, Senate Office Building, Washington, D.C.

DeAR SENATOR CARLSON: It has come to our attention that the Committee on
Finance of the U.8. Senate will hold hearings on July 21, on several resolutions
which would restrict State taxation of income derived exclusively from busi-

. ness in interstate commerce.
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We understand that one of the resolutions Is 8. 2213, by Mr. Bush which
provides that no State shall have the power to fmpose n uet income tax on
income derived exclusively from interstate commerce solely by reason of the
sollcitation of orders within the State if thwe taxpayer maintains no stock of
goads, plant, office, warehouse, or other piace of business within the State.

“L\é: also understand that 8. 2281 by Mr., Saltonstall Is to the sue geuoral
® 2

It appears that the Iuterest in this matter was brought about primarily by
recent Supremwe Court decislons In the case of Northicostern Slates Portland
Cement Co, v, State of Minncsota, and Williamas v. Stookham Valves and
Fittings, Ino., declded February 24, 1000, and other cages whichi virtually re-
moved restrictions on taxing, for income tax purposes, income derived from
interstate commerce.

In view of these decisions it would appeur that in administering the Kansas
Incoma Tax Act we should attempt to enforce income tax reporting of all bust-
nesy trausacted fn Kausas by out-of-State firms, including isolated or ocea-
sionnl traunsactions, If this were the case, we would require each firm doing
business in Kansas to file a return with this department showing the business
done in Kansas in proportion to the total business of the firm, and to pay
Kansas income tax accordingly. This would apply even if ouly one action

transpired in Kansas,
Such n procedure would be virtually impossible to enforce and would seem

impractical administratively.
Conversely, should 8, 2218 or actlon similar thereto become effective, it would

have the effect of permitting many out-of-State firms to do a tremeundoys volume
of business in Kunsas without belng liable for any Kansas tax. Or a firm
could loeate in Nebraska, which has no income tax, do business in every State .

in the Union and escape income tax in each State.
It seems that either extreme described above wounld be undesirable in Kansas,

but that some solution should be prescribed. For that reason we wish to endorse
and call to your attention the resolution passed at the annual ineeting of the
Natlonal Association of Tax Administrators, Buffalo, N.Y., July 8-11, 1050. The

resolution reads as follows:
“Whereas various States are confronted with problems of taxation of net in-

come of corporations engaged in interstate commerce: Now therefore, be it
Resolved, That tho National Association of Tax Administrators urge the
appropriate committee of the Congress of the United States to recommend de-
ferral of congressional legislntive attention in the matter of State taxation of
net income of corporations engaged in interstate .commerce until a study com-
mission set up by the Congress and including appropriate State oficlais hus had
opportunity to examine the impact of the recent Supreme (Court decisions with

regard to State income taxation of interstate commerce.”
We will appreciate your consideration of the above problem and wish to offer

you any possible assistance in your deliberation,

Sincerely yours,
J. B. KIROHNER,
Director of Revenue.

Senator Corron. Mr. Chairman, could I ask one quick question?

The CamumaN. Senator Cotton. .

Senator Corron. This Commission that your bill contemplates,
Senator, would its studies be confined to the matter of the taxation of
corporations or would it extend to other facets of this problem of
State taxation as between States?

What I have in mind, is that we often have the problem of the tax-
ation of income of individuals—for example, & pilot on a plane that
flies over one State but lives in another, and the State comes in and
wants to tax a portion of his income.

‘We have that problem in other bills before this Congress.

Would your Commission confine itself, did you contemplate, only

to corporation taxes? . .
Senator SparxMAN, Only to business taxes. It applies, however,

to individuals as well as dorporations.
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Senator CorroN.: You would study this matter of the taxation of

personal incomes?

Senator Srarxman. No, ' L )
The multiple taxation of businesses denvn;g income from busi-

ness done in & number of States is what we would study.

1 recognize the importance of the question that Senator Cotton has
raised, and I do hope sometime there may be made a full and adequate
study of all of the complex problems of taxation involving the Fed-
eral Government and the States. )

I believe eventually something like that must be done, but that is
not contemplated here. This is for one purpose, and one purpose
only: to study those problems that arise as a result primarily of these
recent decisions of the Supreme Court.

The Cuamaan. Thank you very much, Senator Sparkman,

Senator Taraanae. Mr. Chairman

The Crnairman. Senator Talmadge.
Senator Taumapur, Mr. Chairman, may I ask Senator Sparkman

& question or two so that I may get very clearly in my mind what the

Supreme Court held in these two cases. .
set us take a hypothetical situation of a wholesale lumber dealer in

Georgin. Say he 18 in business in McRae, Ga. He saws lumber and
sells it over the telephone, as is frequently the practice. Maybe he
does business in half & dozen or more States.

Suppose he sells some lumber in Montgomery, Ala., over the tele-
phone. Under these decisions would he have to file an income tax
return in the State of Alabama and pay his proportionate share of
tax on his earnings from the sales in Alabama{

Senator SeAaremaN. If Alabama had a law requiring the payment
of income tax based upon the destination of the goods, 1t would be my
opinion he would have to file an income tax in Alabama.

Senator TaLmance. That would be true even though he had no
stock of goods, office, warehouse, place of business, officer, agent, or
representative ¢

enator SPARKMAN. The Supreme Court did not rule on that, and
that is the point I tried to make here, what we are dsing is to try to
freeze the situation at the present holding of the Supreme Court.

It just happens that under the facts in the two cases decided by the
Supreme Court, one of them which involves an Alabama business do-
ing business in Georgia, and another one which involves an Iowa con-
cern doing business in Minnesota, in both of those instances the
company had a place of business within the definition of the law in
the States in which they were taxed.

Now there are States, and I think undoubtedly the practice would
grow, of having States levy taxes on firms doing business without
maintaining any place of business, stock of goods, or office location in

that particular State.
That was contained in the letter read by Senator Carlson with ref-

erence to Kansas, for instance,

Senator TaLmapcE. Let us take it one step further then.

Suppose a Georgia farmer produces pecans, and in an effort to ¥et
the highest profit possible from his pecans, he develops a specialty
mail-order business and sends Christmas gifts of his pecans throughout
the country, and he sells in all of the 49 States, ‘
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Would he have to file an incomo tax return in all the 49 States
wheore he sold pecans through the mail?

Sonator SearkmaN, Woll, of course, you are getting pretty far
away from the Supreme Court cases, and I would say that there is
nothing in theso cases that would cause him to have to pay that.

But, again, if those States onact income tax laws based upon the
destination of the product, it would bo my opinion that he would be
required to filo, cortainly he might be required to file, income tax ro-
turna in ench of those States.

Senator Tanmanar. Where is the line of demareation and what
court has drawn it? Does it unfotter the gates completely to any
oceasional odd sale in any Stato?

Senator SearkmaN, I would not say so, beeanso in those two par-
ticular cases there was a placo of business being maintained in the
Stato xmdl‘ therefore, 1 do not think it would be fair to say that the
Suprame Court went beyond that,

Senator Tarsanar. Under the terms of the act then, could they tax
any sales on any business or corporation that did not mintain an
office, or commodities or warehouse or an agent. in the State?

Senator Srarkaman. Under those two particular Supreme Court
decisions I do not think you could say that it. has been held that they
could be levied unless it had. It did not say that the States could
not. 1t simply said the States could tax interstate income in thosoe

two instances.
Senator Taraanar. Could what ?
Senator Searkaman. Could lovy a tax where the firm doing business

maintained a place of business in the State, as was true in the facts

of theso two cases, i
Senator Tararanae, Did the decisions define what the place of busi-

ness would bet

Senator SearkMaN. T do not believe so, but it was a place of busi-
ness in compliance with the State laws.

Senator Taraapar. Suppose a Georgin processor of poultry sells
his wares in Chicago. Would we have to file an income tax form in
the State of Illinois?

Senator SearkMaN. I would not sny under those decisions he would
havo to. But my own opinion is this is an open question and should
cases he presented to the Supreme Court involving such a question,
and Illinois had an income tax law providing for an income tax pay-
ment on the termination of business deals, he would have to file.

Senator Taratanpan. Then, you are saying—-—.

Senator SearkMaN. Certainly in the hearings before us the fear was
expressed by every business representative who appeared that such
Iw:'ould be true. By the way, there is one thing I have not mentioned

ere.
In at least one of these cases the Supreme Court. held that not onl
did 9t§ae taxpayer have to pay this year but required him to go bac
to 1033.

Senator Kerr. Would the Senator yield ¢

Senator TaLapce. I would be delighted to yield to my friend from
Oklahoma.

Senator Kxrr. The language of the decision in what I presume to
be the syllabus of decision, the final two sentences read as follows:

It is contended that each of the State statuteg———
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Senator Tarmangr. What page is the Senator reading from ?

Senator Kern, I am reading from page 82 of the hearings before
the Select Committeo on Small Businesy, at the top of the page:

Although the cases were separately brilefed, nrgued, and submitted, we have,
becnuse of tho shullarity of the tax In each case, consolidated them for the

purpose of decinlon, It 18 contended that ench of the Btate statutes, as applied,
violates both tho due process and commerce clauses of the U.8. Constitution,

This is the pertinent sentence:

We conclude that net Income from the interstate operations of a foreign cor-
poration may be subjected to State taxation provided the levy s not discrimina.
tory and {8 properly apportioned to loeal activities within the taxing State

forming sufficient noxus to support the same,

. Now, it would seem to me that that is a broader holding than the
interprotation which may bo found later in the decision or which
Senator Sparkman has given, which was that the effect of the decision
is only that the State within which a branch of a business is located

would be taxed, becnuse the Court snys:

Wo conclude that net income from the Interstate operations of a foreign cor-
poration may be subjected to State taxation provided the levy {s not discrimina-
tory and isx properly apportioned to local activities within the taxing State

forming sufliclent nexus to support the same.
I donot know what “nexus” is. That may be—
Senator Taumance. That isapparently the point. The Senator does

not know what “nexus” would be. . .
Cun the Senator throw any light or supply any information on

that ¢
Senator SearkmaN. Nothing more than what I have said, and I
agreo with what Senator Kerr has said, that if you take that-alone,
it cortainly scems to open the gates beeause it—

Senator Kerr. 1t seems to me it opens the gates so that any State
could tax any corporation on that part of its business done in that

State.
Now, unless this nexus does something to that interpretation—I

have got a dictionary here and I am goinf to find out. [Laughter.]
Senator Burrer. Will the Senator yield -
Senator SparkMan. Let me say this, and I will say this again: Re-
member the facts of the case before us that these concerns actually

maintained a place of business.
Senator Kerr. I understand.
Senator SpARKMAN. Yes.
Senator Kerr. But this conclusion——
Senator SearkmaN. Taking that alone—
Senator Xerr. This conclusion by the Court was not limited to that

kind of situation, if I understand it.
Senator SparemAN. If you take that statement alone, that is cor-

rect.
Senator ButLer. Will the Senator yield ?
Senator Taumabce. I yield, unless the Senator from Oklohama

wants to pursue this “nexus” situation.
Senator Kerr. Here it is. You just take this Webster and he is the

most amazing guy, and he has been dead nearly a hundred years.
Nexus, connection or interconnection ; tie or link.
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So that you cannot interpret—you cannot interpret that to mean
that under that word they would have to have a terminal facility
there or a branch there, would you?

Senator TaLmance. No. Link could be weak or strong.

Senator Kerr. So the only conclusion I can draw is that the effect
of this decision is that an gtate can tax any part of any taxpayer’s
business which is done in that State.

Senator TaLmapge. Unless the Court has defined in some other
decision what the “nexus” situation must be for taxation in interstate

commerce,
1 yield to the Senator from Maryland.
Senator BurtLer. I would line to ask the Senator this question: If

a newspaper has an office in Washington to gather news to publish in
a paper that is published in the State of New York, and some of
those papers are distributed in Washington, would they be caught
with this tax ?

Senator Kerr. And so would Life magazine,

Senator SrarkMAN. It seems to me 1f you rest upon that one sen-
tence that would be true. L

Senator BurLer. Does this decision go to the point of having an
office in the State seeking to tax and doing a local business from that
office, or does it also apply simply because they have an office in a
State that all interstate business is taxed ¢

Senator SpARkMAN. It does not limit it. Let me say this: The
decision does not say that it does not apply to firms other than those
maintaining a place of business.

It just happens that in both of these cases, the firms involved did
maintain places of business within the respective States.

Senator BurLEr. Well, the sentence quoted by the Senator from
Oklahoma——— ,

Senator SrareMaN, Well, yes, I would say that if that stood alone,
it would seem to cover everything. But I believe the whole decision

ought to be read. The two cases are combined.
y the wayi if you do not have it available, we do have it in the

hearings, and I should be glad—
Senator Ksrr. Would the Senator yield at that point, the Senator
from Maryland ¢

Senator SparemaN. There is a copy. )
Senator Bourrer. If a corporation 1s doing business out of the State

of its domicile,lif it Jm@ & plant there and is doing a strictly local
business there, I can’t ¥ that that can properly be taxed. But if it
ships from one State into another and simply use it happens to
have an office or is qualified to do business there, it is a little
hard to follow the Supreme Court. ]

Senator Searxman. I certainly agree com;l)letely with the Senator
from Maryland. I'was always taught to believe, I was taught that
solicitation of orders in a State, for instance, to be filled by ship-
ments coming from another State, was not. subject to local taxation.

In fact, I have actually won cases on that basis. But this seems
that it might knock the props out from under that.

Senator BurLEr. And having represented a newspaper before I
came heregl was always taught that the mere fact that you gathered
news in a State other than the State in which the paper was published
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does not subject that paper to tax or to qualification to do business

in that State. _ .

Senator SpARkMAN. Then you might like to read that decision and
see if that still holds good. . ‘

Senator Kerr. Would the Senator yield now{ )

If this statement in the syllabus of the case constitutes a feneral
rule of law by reason of this decision, then naturally it would apply
to the two cases that were involved speocifically before the Court.

Senator SpargmaN, That is correct.

Senator Kerr. And it would seem to me from the meager experi-
ence I had as a lawyer that when you have a general rule of law laid
down, and then the description of specific cases and the holding they
are subject to it, you have a situation entirely different from one
which could be interpreted as a rule of law applying only to cases
such as those specifically before the Counrt.

Senator SPARKMAN. Yes. I have tried to point out that I do not
believe it would be safe to say that it applies only to cases such as
these two, and yet the Supreme Court decisions so far relate only to

those two. ) )
Senator Kerr. Except that in getting ready to handle the two, it

lays down a general rule of law in that syllabus; does it not ¢
Senator SpAREMAN. That sentence certainly does.
Senator Krrr. Which is certainly far beyond the facts involved in
the two specific cases.
' Mr. Sturrs. May I, Senator Kerr, point out that the Commerce
Clearing House, in talfnng about this case, said :

Although the Supreme Court in the Northwestern and StockAam cases does not
lay down any definite criteria for determining what constitutes sufficient
nexus, it gives us a clue in citing Miller Brothers v. Moryland, a 1954 Supreme
Court decision. In that case Maryland sought to require a Delaware mer-
chant to collect and remit a purchaser’'s use fax on sales made in Delaware

to Maryland residents.
The Supreme Court held that this was a denial of due process and stated:

“Due process reguires some definite link, some minimum m:onnection between

& Btate and the person, property, or transaction it seeks to tax.”
The connection which was here insufficlent was based upon newspaper and

radio advertising, the malling of circulars, and the deliverfes of purchases in
Maryland.

Now, here you find a~—

Senator Kerr. That was a use tax, though.

Mr. Storrs. Yes, sir.

Senator Kerr. That was a use tax,

Mr. Sturrs. A use tax. But the courts——

_Senator Kerr. That is a far different thing, as betweon the collec-

tion of a use tax—— '

Mr. Sturts. That is right.
Senator Kerr. Which nobody could doubt was due, and the fixing

of an income tax with reference to which there is no doubt of the
State to fix it.

Mr. Sturzs. Yes, sir.
Senator Kerr. In that case, as I understand it, there was no ques-

tion about the power of the State to fix the use tax. The question

that was before the Court was whether they could require another

State to come there and collect it; wasn’t that right? :
Mr. Stovuts, Yes, sir; that is right. '
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Senator Kerr, Well, I can sure see the difference between that.
I could see how that would not come under this conclusion.

Mr. Storts. Yes.

The only point of interest and my reason for bringing it up was
that the Supreme Court in this case did cite the Mzller Bgros. Igumz'-
iure case.

Senator Kerr. Yes.

The CuarmaN. Think you very much, Senator Sparkman.

Senator SparkMAN, Thank you, Mr. Chairman, and gentlemen of
the committee.

Senator Gore. Mr. Chairman, I have one question.

The CuarrmaNn. Senator Gore.

Senator Gore. Senator S]parkman, I would like to ask you a ques-
tion with respect to your bill.

Section 101, as you have described it, would, in your opinion, pre-
serve the status quo?

Senator SpARKMAN. Yes, insofar as the Supreme Court decisions
£o. .

Senator Gore. I have some doubt that it would doso. Perhaps that
doubt would turn on a definition of what constitutes an “office” or
“other place of business.”

Let us apply that to an insurance company, the Metropolitan Life.
It has an agent in Alabama. This would not exempt Metropolitan
Life from State tax on that portion of its income earned from busi-
ness in the State of Alabama; is that true?

Senator Sparkman., Well, I do not believe the example is appro-
priate because I believe every State requires a life insurance company
to do business within a State to maintain an office. In other words,
theéy have to qualil}y as doing business in the State.

enator Gore. I have selected an example in which it is clearly
fixed that a company has an agent in a State.

Senator SPARKMAN. Yes. )
Senator Gore. And I am asking you if, under the terms of your

bill, the State of Alabama, or the State of Georgia, can proceed to

levy a tax. .
vs.’;nator SeareMaN. If it can do so now it would continue to do
so if this resolution were passed.

Senator Gore. Well, under the Supreme Court decision all States
can now do so, can they not, provided they have the constitutional
power within the State? .

Senator SparemaN. The Supreme Court said if the tax were levied
on a proper basis and apportioned properly, it could be done.

Senator Gore. Well, let us take another example, a comgany op-
erating and domiciled in Delaware or New York or some other State
and having a salesman who goes into the State of Georgia.

This salesman does not rent an office that has his name on the door.
He does not have a warehouse to maintain, but he goes to Atlanta and
registers in a room and he has exhibits of shoes on the mezzanine.
He stays there for 2 weeks and he sells his wares. Has he not main-

tained a place of business, has he not had— i .
Senator SpareMAN. Orders are taken and it would be shipped inf

Senator Gore. Well, it might be or it might be that he sells some
of his stock.
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Senator SparkMAN. If he made a os;actice of selling out of his
stock, then he would have a stock of goods.

Senator Gore. I understand that.

Senator SPARKMAN. And he would be liable.

Senator Gore. But say he only has samples, but he registers in the
hotel and he stays there 2 weeks and he calls his customers, and his
customers call him at room 1015 of the Dinkler Plaza Hotel, he solicits
orders, and he accepts orders, and he makes propositions and says,
“You'can call me back in room 1015. I will be here for 2 weeks.”

Has he not muintained an “office” or “other place of business”

Senator Spankman. I think it would be subject to interpretation.
Certainly if he opened an office there and maintained it over a suffi-
ciently long period of time, it would be; whether 2 weeks would be
sufficient or not, I do not know. If it were a casual—if it was a trip
that he makes once a year and spends 2 weeks there, it does not seem
to me, just ofthand, that that would be sufficient to constitute setting

up an office or doing business. .
Senator Gore. Then the statement I made was that I doubted that

this section 101 would preserve the status quo.

Senator SparRkMAN. This would not affect that. The question would
still be the same. It would be whether or not his staying there that
lonsg constituted setting up a place of business.

enator Gore. So you agree that the whole matter turns on the
definition of a representative who has maintained an “office” or a
“place of business” in such State?

Senator SparkMAN. Yes. I do not see any way of getting around
it being a matter of interpretation, a definition of those words.

Senator Gore. There is one way of getting around leaving it en-
tirely to interpretation, and that 1s to spell out specifically what the
Congress means by a “place of business.”

Senator SeareMAN. That could be done:

Senator Gore. Would your committee, or your staff, be willing to
make some suggestions along that line ¢

Senator Spargman. Well, I shall be very glad to ask them to check
the matter. My own personal feeling is that you arg just not going
to be able to go beyoné this. A lot of times it might differ as amon
States. One State might have one definition of doing business ang
another State would have another definition, and as long as they were
reasonable and within the proper limitations, I think the Court would
sustain either one.

Senator Kerr. I think the Senator is trying to find out the best he
can what the language would be for these reasonable limitations.

Senator SpargmaN. Well, the way to answer that, I think, would
be to set up a new section in here und put in definitions.

Senator TaLmapce. You could put the words “stock of goods other
than for the purposes of demonstrating samples,” and that would
cover it insofar as the stock of goods situation is concerned.

Senator SpargMAN, Well, that could be done. I should think that
ordinarily the term “stock of goods” would not include samples from
which orders will be taken. But the minute you start selling those

oods off the shelves, why then, I think the nature of the goods cfgmnges,

the operations change.
Senator Gore. The nature of the place of business?
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- Senator Sparxmay. That s true. How loniean you stay there?

Senator Gore. The point I am trying to make, Senator Sparkman,
is that T am not sure that section 101 accomplishes anything if enacted.

Senator SparkMAN, I think, as I said, I think it maintains the
status quo and holds it to those cases which have been definitely held
by the Supreme Court ta be covered.

Mr. StuLts. Furthermore, Senator Gore, it does cut out completely
any possibility of State taxation of mail order or the straight solicita-
tions through the mail orders.

We had much testimony from businessmen who did not even send
a salesman into a State, who were fearful that the various States
would try to tax those sales made by mail order solicitation, radio
solicitation, advertising and perlodicalysolicitation.

So section 101 does definitely restrict the States insofar as those
businesses are concerned. < .

Senator Gore. You did not find the local merchants anxious to
have Montgomery Ward protected, did you ¢

Mr. Srovrs. Montgomery Ward, I think, is qualified in almost
every State, and they have their own order-solicitation offices in every
State that I know of, as well as their own retail oytlsts.

The type of mail-order house we heard of was a man sending out
stamps on approval, perhaps receiving an average order of 85 cents
who would find it quite difficult to comply with State income taxes.

Senator Gore. Mr, Chairman, I have reached no conclusion as to
whether this bill should be enacted or not. But it does seem to me
that if we are to enact a bill we ought to enact a meaningful one,
and I just seriously question whether the broad and general language
in section 101 accomplishes any specific purpose,

That is all ; thank you.

The CrAlrMAN. Thank you very much, Senator Sparkman.

Senator SparemaN. Thank you, sir.

The Caairman. A bill of like import has been presented by Senator
SI,?oush, of Connecticut, and Senator Keating, of New York. It is

. 2213. .

Senator Bush is a distinguished member of the Senate Committee
on Banking and Currency. . .

Senator CarrsoN. Mr. Chairman, I have submitted this letter to
be made a part of the record that I read from.

The Cuamrman, Yes; it has been made a part of the record.

Senator Bush ¢

STATEMENT OF HON. PRESCOTT BUSH, U.S. SENATOR FROM THE
STATE OF CONNECTICUT

Senator Busa. Mr. Chairman, and members of the Finance Com-
mittee, I appreciate the opportunity to speak on behalf of S. 2213
which I have introduced with the cosponsorship of Senator Xeating
from New York, and Senator Butler, 0 Mzuiyland. .

I think my remarks will take, parhaps, less than 5 minutes.

At the outset I might observe that the importance and the urgency
of the subject we are to discuss is demoanstrated by the fact that
hearings are being held on these measures less than 1 month after
their introduction in the Senate. As your prompt action in sched-
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uling hearings indicates, Mr, Chairman, the problem is a serious and
urgent one. v

he crux of the problem lies in Supreme Court decisions handed
down February 2& 1059, involving cases of 7. V, Williams v.
Stookham Valves & Fittings, Ino, and Northwestern States Portland
COement Co. v. Minnesota.

The Supreme Court, on the above date, held by a 6-to-8 vote, that
the commerce clause of the Constitution of the United States does not
prevent a Stato from taxing a foreign corporation’s net income de-
rived from sales within the State even though such transactions are
exclusively in intersate commerce. This interpretation has come 8s a
complete surprisa to the commercial world and is a departure from
what was previously understood by businessmen. It is a surprise, too,
to ma.ng authorities upon constitutional law.

The Supreme Court seemingly is developing a new concept of law
in which the distinctions between interstate and intrastate commerce
are no longer of consequence and the due process test of constitution-
glit{e.is predicated upon whether there are activities within the taxing

ta

Because of these decisions, businessmen are apprehiensive that thgﬂ
may ultimately be forced to pay income taxes in every State in whi
they sell their goods with the resulting impediment to a free flow of
trade throughout the country.

While Europe is reducing its trade barriers, these Supreme Court
decisions threaten to force a step backward for the United States,
whose growth and economic strength has come about largely because
our entire geographic area has been free of strangling and restrictive
trade regulations. _

I observe parenthetically that I noticed the Senator from Oklahoma
raised the question as to whether we arg in danger of having tariff
walls between the States. That was the question that crossed my mind
in connection with this also, and while one would not say that that
Supreme Court decision necessarily raises tariff walls, it does suggest
trade barriers. .
f;mator Kerr. A tariff wall is nothing in the world but a tax, is it
no

Senator Busmu. That is right. :

Senator Kerr. And a tax on that income from the sale of a product
has such a similar effect to a direct tax upon the entry into the prod-
uct that to differentiate between the two would seem to me to be a dis-
tinction without a difference.

Senator Busa. Well, Senator, maybe you misunderstood me. I was

agreeing— -
Senator Kerr. I knew you were, and I was just trying to get m
thoughts into the record at this x;?inh ] trymg gy

Senator Buss. They are both barriers, that is the point. They are
both trade barriers, and taxes.

Senator Kerr, And since the word “tarift” is one that we have used
a8 s kind of nice word to desoribe a tax, it would seem to me that it
would definitely amount to & tariff :although it were an income tax
instead of a customs tax. o '

Senator Busw. I ‘with the Senator on that, ai ;
that satn Bnlogy, agroe on that, and X thougM of
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If relief by legislative action is not forthcoming, then it will result
in a tremendous burden of paperwork and confusion of regulations.

It would, in many cases, mean that small business companies would.
find themselves in a poorer and poorer competitive position due to a
reduction in the already narrow margin of profit. Some companies
may indeed face the danger of being forced to go out of business be-
cause of the difficulties encountered.

Most small businesses operate on a narrow margin and their success
is often directly related to maintaining a low overhead factor. If
corrective legislution is not forthcoming it could be a staggering
blow to small business.

The problem which these decisions pose for businessmen was well
stated by Mr. Justice Frankfurter in a dissenting opinion in which
he pointed out that “interstate commerce will be burdened not hypo-
thetically but practically.”

Mr. Justice Frankfurter made the following analysis of the possi-
ble effects of the decision:

There are thousands of relatively small or moderate sized corporations doing
exclusively interstate business spread over several States. To subject these
corporatfons to a separate income tax in each of these States means that they
will have to keep books, make returns, store records, and engage counsel, all
to meet the diverse tax laws in 49 States, with their different times for flling
returns, different tax structures, different modes of determining net income,
and different, often conflicting, formulas of apportionment. This will involve
large increases in bookkeeping, accounting, and legal paraphernalia to meet
these new demands. The cost of such a farflung scheme for complying with
taxing requirements of different States may well exceed the burden of the
taxes themselves especianlly in the case of small companies doing a small

volume of business in several States.
Senator Gorr. Could I ask a question just there, Mr. Chairman?

The CuzairmMaN. Senator Gore.

Senator Busi. Yes, Senator Gore.

Senator Gore. As a matter of content and purport, would the
statement you have just read, in your opinion, constitute an argu-
ment as to why the decision shoul(g' not be made, or whether the tax
levy wasa lega onef

Senator Busu. Well, I say that, Mr. Chairman, this constitutes an
argument for the bill which I have introduced, and that is the reason
I read it; that is the best argument I have heard on it, frankly, and
1 donot say that facetiously. I think it does.

Senator Gore. I did not raise the question facetiously.

Senator Busit. I know you did not.

Senator Gore. It seems to me the argument has substance as to the
effect rather than the legality of the question.

Senator Busn. Mr. Chairman, the purpose of S. 2213 is to limit
the power of the States to impose income taxes on incomes derived
exclusively from the conduct of interstate commerce. The bill is

brief and to the point. It reads as follows: :

_ Be it enacted by the Senate and the House of Rcpresentatives of the United
Btates of America in Congress assembdled, That, after date of the enactment of
this Act, no State, or political subdivision thereof, shall have the power to im-
pose a net income tax on income derived by a person exclusively from'the
conduct of interstate commerce, solely by reason of the solicitation of orders in
the State by such person, or by an agent of employee of such person, if such
person maintains no stock of goods, plant, office, warehouse, or other place of

business within the State.
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If enacted, this bill will establish the minimum standard which is
needed nnd it will-provide immediate relief to a large segment of
businesses, particularly the smaller ones who would be the most
severely injured by the Supreme Court decision.

That concludes my statement, Mr. Chairman.

I would simply comment briefly, if I might, on the bill that Senator
S{mrkman was discussing which, in part, 18 quite similar to mine, but
which calls for the establishment of a commission, and while it freezes,
as he says, the situation as he sees it today as a result of that Supreme
Court decision, well, my observation would be that is what we seek to
do, and I think our bill may be a little clearer than his, as to what
wo seek to do in freezing the situation, and we seek to leave the de-
termination of any other legislation to the legislative committees of
the Conoress; and it would seem to me that this particular committee
is exceedingly well qualified to deal with this legislation inasmuch as
it does involve taxes and revenue, if not for the Federal Government,
still it is tax legislation. . ,

Therefore, it seems to me to fit here as well as any place else.

That concludes my statement, Mr. Chairman.

The CuuairMAN. Thank you very much, Senator Bush.

Are there any questions%’ Senator Kerr?

Senator Kerr. Senator Bush, it seems to me that the words in your
bill, after the word “if”, eliminates a good deal of the relief which it
would provide if there were not so many words after the word “if.”

Senator Busi. I'm sorry. I do not quite get the import of that,
Senator.

Senator Kerr. Well, the relief you provide is not applicable unless
the taxpayer maintains no stock of goods, plant, office, warehouse, or
other place of business within the State.

Senator Busu. Well, we seck to relieve from taxation in this bill
the operator who does not, you might say, do business in the State.
Doing business in the State would, in this instance——

b Senator Kerr. If he does not do business in the State there would
e no tax.

Senator Busu. But my point is, I want to say what I mean by doing
business in the State, which constitutes having a plant or keeping
a plant or a warehouse——

Senator «err. I understand how that can keep it out.

Senator 3usH (continuing). Or other place of business. ¥ you do
not do that under our bill, you should not be subject to the income tax

laws of a State. )
This is to freeze the situation of the pecan grower that Senator

Talmadge talked about. )
Senator Kerr. But it would not freeze the situation that Senator
Gore was talking about where the fellow came there and rented a
hotel room for from 2 to 4 weeks, and took orders and said, “If you
want any of this, call me at this place of business, or this office, or

thisroom.” . : . ) o
Senator Busa. Well, I would have classified him as a traveling sales-

man and, therefore, he would be exempt.
Senator Kerr. I would classify him as a squatter. (Laughter.)

And the State in which he was thus operating might say that that
room was an office under this bill.
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Senator Gore. Or other place of husiness.
* Senator Kexr. Or other place of business. It looks to me like you

start out to do & pretty good job, and then cut the ground out from
under yourself with that proviso, or that “if.”

Senator Busa. Well, we do not intend to cut any ground out from
under ourselves, Senator, If the committee can, after it has heard
other witnesses here, modify this bill in such a way as to—

Senator Kzrr. You would say if such person maintains no stock of
goods, plant, or warehouse, but when you get “office or other place
of business,” it looks to me like you would eliminate the relief from
at least a e percentage of people to whom it would be just as
important as 1t would be to those who are in a position actually to
get it under your bill.

Senator Busa. Well, I think you have a very good point there, as
o matter of fact. I would be disposed to accept that modification,

Senator Kmsr. You say this opinion came as quite a shock to a lot
of vgc}a‘ople and a surprise, and I must say that I think you are correct.

y would you make your bill applicable only aiter enacted, or
effective only after enactment? :

Senator BusH. Are you raising the question of retroactivity there?

Senator Kerr. I think that would be a reasonable inference.

Senator BusH. I am having a little trouble with my hearing. The
Senator seems to be unacquainted with the modern conveniences.

Senator Kerr. I have got a new bridge, and I guess it interferes
with my diction.,

Laughter.] '
enator Busm. I thought you were opposed to these modern gadgets.

Senator Kerr. I must say that is an ancient gadget.

Laughter.]
enator Busa. Yes, sir.  We have tried to avoid the question of

retroactivity in this legislation deliberately.

Senator . I see. Well, succeeded.

Senator Busa., We succeeded. Thangsiou.

Senator Gore. Mr. Chairman, may I ask a question?

The CHAIRMAN. Senator Gore.

Senator Gore. Senator Bush, you said a few moments ago that this
would give relief from taxation to any cempany which did not do
the things specified in your bill. ‘

Now, conversely, do you mean to imply thereby that any company
that qualifies under. the terms of syour bill would then, insofar as
your bill is concerned, be subject to State taxation ¢

Senator Busx. Yes. I donot think that a company that maintains
branches and operates a plant within a State should be exempt from
'th(ée taxationGOdf th% Stlséte. be willing to gi . if

- Senator Gore. Would yon be willing to give an example, 1f ‘you
have one in mind, of a'concern or a business which would be given
relief under the terms of your bill# ‘

Senator Busa. Well, I think Senator Talmadge gave a pretty

good one with his grower. <
~ Senator Gore. That is entimg‘a‘sellmg’bymul.-

‘Senator Bustr, Well, I wouldn’tew '

Senator Kxrr, The example ho gave was & sale by telsphone.
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Senator Bush. Possibly so. If so, it was exempt. But even if he
had a salesman to go out and sell his pecans in Chicago, I would
still think it would be exempt under this bill.

It is the type of thing that this bill seeks to free. It would seek
to free any producer or manufacturer who may send a salesman into
a State to make sales and get out of the State without establishing
an office or a plant or a warehouse for a stock of goods.

Senator Kerr. Or other place of business.

Senator BusH. Yes.

Senator Kerr. What would this other place of business be? i

Senator Busu. Well, I don’t know what it might be. I suppose it
might be— :

enator Kerr, He just got too generous with words there, and has
already said he has taken it out.

Senator BusH. I think you made a very good comment. We have
got too many words there, and we will take it out. .

Senator Kerr, In other words, one foot is out of the trap and the
otherisinf

Senator Busa. No.

Senator Gore. I’m not trying to trap you.

Senator BusH. The purpose is to try to make clear that we want
to relieve from income taxation the small operator who may sell goods
within a State, but does not in the normal sense do business within
the State by having establishments there for that purpose. That is
the broad issue, as 1 see it.

Sena?tor Gore. Can you think of another example, other than
pecans

Senator Busa, Well, I think you could take almost any kind. Take
the Fuller Brush man.

Senator Gore. Heis a good man. Go aljead.

Senator Busn. Heis a good man. '

Senator Kerr. He has a stock of goods right along with him.

Senator BusH. I had not thought of him, but he would be a good
‘man,

b Senator Kerr. Senator Bush, he takes the stock of goods along with

Senator Busa. Hé maintains no stock of goods.

Senator Kerr. The Fuller Brush man{ -

Senator Busn. Would you call it maintaining a stock of goods if
he carries a few samples with him ¢ ‘ S
hSenat;or Kerr. Well, a lot of them take a truckload right along with
them. , : .

- Senator BusH. Ibeg your pardon? : : .

Senator Kerr. They take a truckload right along with them and
:sell it right out of the truck. o :

Ssnntor’ Busua., Well, I would not call it maintaining a stock of
‘goods. , ; - ,
. Senator Kerr. Well, they would not either if they sell it.
g;aughter,] , : . . .
nator BusH. I'think the record shows that hesellsit. -

Senator Gore. Well, is he not an agent of the company #

Senator BusH. Yes. : ;

Senator Gore. All right.

43695—59——3
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Senator Busi. He is a salesman for the company; in that sense he
isanagent. He speaks for the company.

Senator Gore. You say, “by an agent or employee.”

Senator Busi. If he maintains a place of business.

Senator Gore. Can you think of other examples? The pecan
grower and the Fuller Brush Co., you have said both have agents and
salesmen who go to places and make sales. Can you think of another?

Senator Wir.Liams. Would the Senator yield ?

Senator Busir. Well, let us take a shoe salesman who represents a
shoe manufacturer who goes into the State to sell shoes to the retail
trade. Those shoes are shipped from without the State, Massachusetts
or wherever they may be made. He would be what we would nor-
mally call a traveling salesman.

Senator Gore. I gave that example myself a few moments ago, as
one for which I thought the bill would provide no relief. It simply
came to mind because recently I was in the Andrew Jackson Hotel in
Nashville, and a shoe salesman had a suite of rooms rented. The sales-
man had a large stock on display and he was——

Senator Busu. Was it stock or was it samples?

Senator Gore. That I would not be sure of, but it seems to me the
same thing—he would be caught because he had quite an establish-
ment rented there. This was a place of business, and he took orders.
He solicited orders, he accepted orders, he had the telephone ringing,
he had a secretary helping him to take the orders, and I say under
the terms of your bill and Senator Sparkman’s bill, he would be an
agent employee who maintained an “office” or “other place of
business.”

Senator Busa. Well, I certainly—if it would lend the Senator any
comfort—would be deiighted to take those words out about other
place of business, because the example which the Senator cites is a
good example, because it is an example of how a traveling salesman
works if he is selling shoes.

He will go to a hotel, he will take a showroom—they have special
rooms in most hotels for traveling salesmen, and he displays his sam-
ples there, and he takes orders, and he sends those orders back to his
factory, and then those shoes are delivered. That is a traveling sales-
man, and that company should be exempt, in my judgment, and I
think our bill would exempt it.

Senator Gore. Thank you, Mr, Chairman.
Senator Kerr. If it is not, you would like to have it fixed so it

would ¢

Senator BusH. Sirt )

Se;r(;:;tor Kerr. If it does not, you would like to have it fixed so it
wou

Senator Busa. Yes. If it does not, I would like the committee to
amend it so it feels that it would; taking out the words the Senator
from Tennessee mentioned would help. '

Senator WiLLiams, Senator Bush, I want to say that I am in com-
plete agreement with your objective, but I am also wondering in con-
nection with the definition where you say, “maintains no stock of
goods,” now to get back to Senator Talmadge’s example of the
pecans—suppose this farmer or dealer, whatever he might be, arranges
with a commission house in Chicago to ship these nuts by the carload,
and which would be sold on commission, and—— -
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Senator Busn. Upon consignment, you mean$ i
Senator WiLLiams. On consignment. They are his property, thelz
are his goods until such time as they are sold, and he maintains a stoc

there.
Now would that come under the definition of “maintaining a stock

of goods” ¢

enator Busa. Well, that is a very difficult question and I was
afraid somebody would raise that. You take the business of con-
signing stocks of goods, that is a very common one. It used to be
when I sold goods, and I imagine it is still done very generally, and
it is & question of whether consignment, like if you were selling Buf-
ferin or somethin(f in the drug trade, if you consigned a case or two
to o druggist and he pays you as he uses 1t up, from month to month,
whether that constitutes maintaining a stock of goods. Whether it
does is doubtful. He does not maintain it. The druggist maintains
it for their mutual convenience. -

But it is a cloudy, very cloudy question, I agree, and I would
say that if we had—if the bill had to stand or fall on that uestion;
I would rather have the consigned goods classified as “a stock of goods’
rather than lose the bill, so to speak.

Senator WiLLiams. I raised that question because a large percent-
age of your farm produce is shipped in that manner; maybe not a
large percentage, but a substantial amount.

enator BusH. On consignment.
- Senator WiLLiams. On consignment. It is a standard practice. I
wondered if those shipping——

Senator KErr. A canner would ship that way to a commission house.

Senator WiLLiams. Yes; and I just wondered whether that would
need further clarification in the bill in order to eliminate it. I was
sure you did not intend to include it. .

Senator Busu. I think the Senator has raised a very important
point, and it should have clarification in the report or in the bill itself.

Senator WiLLiams. One further question. I notice, in reading from
the committee report of the Small Business Committee, on page 5,

and I am reading this: -

There 18 the danger of retroactive assessments of taxes covering many years
past. In the Supreme Court’s Northwestern Portland Cement case, the Iowa
firm was held liable for taxes dating back to 1983, when the Minnesota income

tax law was passed.

I appreciate the fact that you are trying to get away from retro-
activity, but if we act on a projected date would it mean that com-
B:nies in these various States that had been doing business could all

subject to all these back taxes under this court decision? I might
add that in the absence of any legislation would it mean that any com-
pany today would have a potential tax liabilit’y back for these several
years as the question arose in different States

Senator Busa. Well, I would think the decision of Congress on
this might have a determining effect on any cases that were pending.

When the will of the Congress was stated, if it were stated, in terms
of our bill, it would certainly be an indication of what the Congress
intent was on that thing. '

But I would personally prefer to see the bill stay away from th
question of retroactivity and let any mention of that or any question
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of that be dealt with in the report if the committee wants to make
clear its views on that subject.

Senator WirLiams. Certainly, in the absence of any legislation in
this field, it would mean that all of the companies today have this
potential retroactive liability hanging over their heads.

Senator Bush. Yes; but 1 think once this bill was passed, it would
eliminate that right away.

Senator WiLLiams, I think I would agree with you.

Senator Busn, Yos.

The CirairmaN. Thank you very much, Senator Bush.

Senator Busn. I thank the committes for its courtesy.
th'l‘{;pl lCuAmMAN. Senator Keating from New York is a copatron of

e bill.

Senator KeamiNa. Thank you, Mr. Chairman,

The CuairMaN, Senator Keating, you may proceed, sir. We are

very happy to have you here.

STATEMENT OF HON. KENNETH B. KEATING, U.S. SENATOR FROM
THE STATE OF NEW YORK

Sonator Keating. Thank you, Mr. Chairman, and members of the

committee.
I am a cosponsor with Senators Bush and Butler of the bill which

has 3 ust been under discussion.

The Supreme Court’s decision in the Portland Cement and Stock-
ham Valves Company cases in February of this year has stimulated
great interest in the problem of State taxation of multistate business
activities. The inconsistent and unsatisfactory manner in which such
taxes are being assessed has now been strikingly revealed. The result
has been widespread consternation in the business community and a
new determination to promote greater uniformity and equity in the
enforcement of such taxes. i

I have received dozens of letters from small business firms in my
State urgaing action to remedy the present situation. These letters
have emphasized the tremendous administrative and economic burdens
which will be imposed upon such concerns if the Stutes take advaatage
of the full authority in this field sanctioned by the Court’s ruling.
I am certain that every member of this committee has received similar
letters from firms in your States. ]
~ Senator Kerr. Would the Senator yield for a question?

Senator Kratine. Yes, I would be glad to yield. _

Senator Kerr. How do you interpret the decision of the Supreme
Court with reference to the scope and effect of it! Do you cover that
in your statement? ' .

Senator Keating, I do not fully and I.will be glad to answer your
question directly. - . :

I think that, as so frequently happens, the general language of the
opinion is much broader than the specific situation with which the

ourt was confronted, since in both cases these concerns did have
places of business in the State. _ . . ,

But the fear in the business community which arises from the
“nexus” sentence to which the Senator has referred, seems to me to
be justified, because we cannot tell what the Supreme Court might
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do and how far they might extend this doctrine in the next case that
would be presented‘{o them.
Senator Kerr. Is the Senator a lawyer?

Senator KeaTiNg. Yes.
Senator Kerr, As a lawyer, do you not feel that if a State passed

a law imposing an income tax on the profits of any goods that were
sold in that State from an interstate source, that under this Sqrreme
Court decision the probabilities are that the Supreme Court will sus-

tain that law ¢ L
Senator KratiNg. I would not sustain it as a member of the

Sué)rome Court. . o .
onator Kerr. Well, you would not have participated in its deci-

sion as a member of the Court ¢ )

Senator Krarina. I would have joined in the dissent of Mr. Justice
Frankfurter.

Senator Kerr. I understand.

Senator Kea1ing. But I think there is a real danger of that. I am
not prepared to say that the Court. would go that far. But frequently
we are confronted in Congress with preventing something from hap-
pening about which there is a real fear, even though the Court has not
as yet gone as far as the situation which we are seeking to avoid.

My study of this subi'ect convinces me that these complaints are
justified. I believe that legislation must be promptly enacted in order
to halt potentially confiscatory burdens on the business community
of this country.

Authorities in this field have pointed out that it is now possible
for some firms to be “lawfully” taxed on more than 100 percent of
their interstate business, as has been pointed out here, due to the vary-
ing formulas which various States use.

have read undisputed testimony which indicates that in some in-
dustries, such as the dress industry in New York, the cost of com-
E;iance with these decisions if fully enforced would be the difference
tween operations at a profit and bankruptey. This is an intolerable
situation which cries out for relief, .

An immediate partial solution to this problem is enactment of Sen-
ator Bush’s bill, é) 9213, which I have cosponsored. Under the provi-
sions of this bill no State or municipality could impose & net income
tax on any income from the conduct of interstate commercs solely by
reason of the solicitation of orders in the State unless the company in-
volved maintained a place of husiness within that State. This would
establish as a minimum requirement that a company enjoy at least a
“business presence” in any State which sought to tax the company’s
income from interstate commerce.

I believe that such a concept is equitable for a number of reasons:

(1) A corporation which employs capital and labor and operates
facilities within a State is an integral part of that State’s economy and
receives a variety of protective and other services for which the State
should be compensated. Since these services directly relate to the
income-producting activities of the company, a tax on income allocated
to these activities is patently reasonable.

(2) On the other hand, a company which does not have a place of
business in a State does not receive any benefits from the State which
relate to its income-producing activities. Such & State does not put
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out a fire on the cmnpm\{’a premises, it does not, insure its employees
against injury on the job, it does not protect its warehonses, it does
not maintain the streets and highways or subways and utilities needed
for the company’s functioning, The fact that the property of such a
foroign corporation is delivered to one of its citizens may justify a sales
tax or uso tax, but it does not justify a tax on the net income of
the comyuny. ‘

(3) Roforenco to n “business presenco” also greatly simplifies the
administrative burdens on both tho taxing authorities and tho tax-
payer. 1t is true that the question of when n company is doing busi-
ness in a State under such a concept is not. always free from doubt,

The discussion here this morning justifies the obsorvation that no
matter how this bill is worded, wo are not going to put the courts or
the lnwfyors out of business because we are still going to have to litigate
some of these questions that appenred here this morning,

But on a comparative basis, this is infinitely simpler than pursuing

evory sale destined for a State and analyzing it in terms of the par-
ticulnr sales factor in vogue. This would require the taxing authorvit,
to check post oflices, railway express oflices, airfreight and truc
deliveries, and to investigate such questions ns to wheve the sale was
negotiated, and it will require the taxpayer to classify every invoice.
Small firms simply cannot afford the electronic gadgets now used by
giant corporations for such purposes. The tax collectors can rarel
afford the tremendous cost of catching the little fellow under such ali-
encompassing systems. The result will be widespread tax evasion with
all tl;e serious moral and practical consequences which such practices
entail.
(4) Finally, I believe that prior to these decisions, it was assumed
that due process required a business presence in the taxing state to
justify a tax on net income. I do not suppose that anything Congress
now does can be made retroactive,

I might have no objection, in light of some of the discussion on
retroactivity this morning, if this bill were made retroactive, and I
think it would be a great relief to many who might be stuck by some
of the States. But this bill does not call for it in the light of the
generally recognized principle that tax bills are not retroactive.

Reestablishment of a business presence requirement could deter the
imposition of severe penalties on companies who relied in good faith
on previously assumed limitations and would halt any continued trend
in the other direction.

I recognize that S. 2213 does not solve all the problems in this field.
I therefore support gmposals for a comprehensive study of all aspects
of this subject as a basis for more far-reaching legislation, although
I seriously question whether an independent commission is necessary
for this purpose.

My very high regard for this particular committee would lead me
to thinkl;{mt egislative committees, specifically this one, could deal
with this problem perhaps better than any commission.

Ideally, the States should come up with their own solution to this
problem either in the form of a uniform law or through enactment of
regional compacts. I have already made such a suggestion to the
Council of State Governments and have been advised that the matter
is now under study by that group. The widespread reaction and far-
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reaching impact of the Supreme Court’s decisions should he enough to
spur such cooperative State action. If such is not the case, however,
Congress cortainly will be forced to fill the gap.

I strongly urge S, 2213 nPnn the committes as an interim, but im-
ortant relief measure. There is still time for action on this bill
uring this session of Congress. I hope the committee in its wisdom

will see fit to report this bill favorably to the Congress.

The Cramsan, Thank you very much, Senator Keating. We are
always happy to have you before our committee, sir.

Any questions?  Senator Douglas? )

Senator Dovaras. Senator Keating, have you read an article which
uppmu'o,d in the Harvard Law Review for April 1941 entitled “State
Taxation in o National Iiconomy”?

Senator Krarina, No, 1 have not any longer an opportunity to read
the Harvard Law Review, and T miss it.

Senator Douaras, 1t isa very interesting, scholarly study.

Senator Krarina, Who was the z'ultlmrt.i

Senator Dovaras, The authors were Jerome R. Hellerstein and Ed-
mund B. Ilennefeld of New York.

Senator Kratinag. I have heard about that article.

Senator Dovaras. It isa very interesting study, and they apparently
propose that Congress develop standards of allocating shares of net
cor‘mmm incomeo between the States on some standardized basis.
Have you given consideration to that possibility ¢
Senator KeatTine. I have not specifically. I would rather see the
States get togother and agree among themselves on a compact which
Congress ratified, than I would to see Federal imposition of a stand-
ard of that kind ; but, perhaps, it is not feasible.

Senator Douaras. 1t is somewhat hard to get the States to agree.

Senator KeariNe. It is hard. But the Council of State Govern-
ments has made quite significant strides in getting together among
the various States on various problems of this nature, and I think we
must bo cognizant of the interests of particular States, as the Senator
from Kansas mentioned. He hassome particular problem there. But
it may be that you will have to come to that. Thft is one of the
things I have in mind as one of the things to study, when I say this is
an interim measure, and we should dig into it more deeply.

Senator Doucras. Would you think that if the Council of gtate Gov-
ernments, or some other group of State authorities, agreed upon a
uniform law that we should then leave this to the State legislatures
to adopt a uniform law, or that the Congress, after due examination,
should approve it ¢

Senator Kearing. I would prefer to see it done by having the States
adopt laws and having those ratified by the State legislatures. It
may be that there are some practical obstacles in the way of that, so
that it would be desirable to take Federal action.

Senator Doucras. I have not followed up with any t detail the
oxperience in the ratification of uniform State laws by State legis-
latures, but it was my impression, and it may well be an uninformed
impression, that the success has not been overwhelming.

nator KeaTIiNG. No, it has not been overwhelming. But there are
areas where I believe all States have agreed-—

Senator Douaras. Such as uniform bills of sale.

Senator Keatina. I think that is one.
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Scnator Douvar.as. That is in commercial law, But where the dis-
tribution of income is involved, might there not be a great deal of
rivalry between States which have purchases from other States which

manufacture the articles involved ¢

Senator Kearing. 1 think taxation would be one of the most diffi-
cult things on which to get all the States together,

The CiiatrMan. Senator Curtisf?

Senator Curts. Senator Keating, do you believe that States have
power to tax income dorived from interstate commerce carried on in
their Stato where this is no business presence in that State?

Senator Krating. As a Inwyer, I do not, DBut I think in the light
of this decision, there is o groat &anger that a majority of the Court
might so hold.

enator Curris. The Congress is charged with upholding the Con-
stitution, as well as the courts, is it not

Senator Krating. Oh, yes. )
Senator Curris. How do we delegate to the States authority to

divide up something that in our fundamental belief we do not think
the States can touch .

Senator Krating. You are referring to the suggestion in this Har-
vard Law Review article—

Senator Cortis. I refer to your suggestion of settling this by inter-
state compact.

Senator Keating. Well, the States can get together and agree on
anything subject to congressional approval.

Senator Curtis. I do not think so. If the theory of the Constitu-
tion is to permit the free flow of interstate commerce, how could the
States by a§1~eement agreeto it?

Senator Keating. If Congress felt that the agreement which the
States had arrived at was a burden upon interstate commerce, we
would not ratify the compact. The final judgment on that would al-
ways rest with the Congress, because any such compact would be
invalid in the absence of ratification. :

Senator Curtis. Is it your understanding of the practice that
would arise under this decision that if a State where business were
transacted, if they impose a tax upon that interstate business, that
that tax would be an offset against the State income tax in the State
where the business was located $

Senator Keatineg. I donot think that isthe practice.

Senator Curris, Then it is more than a paper nuisance, is it not#
It is double taxation.

T assume that under the State income tax laws, they have to pay an
income tax only upon that portion of their business worked out on
some formula in the particular State where they do actually conduct
business. Of course they are also subject to Federal tax. Every
New York State resident, since New York State has an income tax,
is subjected to double taxation, you could say, because he is taxed on
his income twice. :

Senator Curtis. You take my State, for instance, the great meat-~
acking center of Omaha is right on the State line next to Iowa.
owa 13 an important cattle-feeding State. Many of the cattle

slaughtered in Omaha are purchased in Iowa.

Considerable of the finished meat product is, in turn, sold back in

Jowa.
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Would {0\1 view that situation_as one of concern under these two
decisions that havegiven rise to this legislation

Senator Kearinag. I would, yes.
Senator Curtis. I live in & small town. We have a publishing

house there which sells their books to schools in every State of the
Union. Their profit depends upon the sale of books. That is the

thing that triggers the profit.
Do you think that under these Court decisions that there is a threat

to such a businessf

Senator Kearing. Do they handle that all by mail, or do they send
salesmen around to the various States?

S;anntor Curris. This happens to be, I think, substantially ali by

mail,
Senator Kestinag, I think some of the mail-order houses are greatly
concerned over this decision. I believe because of the different fact
gituation in the case that it would not by its terms apply to mail-order
business, but it is conceivable that it would be extended to that in
some later decision. :

Senator Curris. Suppose a building contractor located in one State
performs a contract in another State. We will assume that it is a
contract of short duration, so that all of the management, the ware-
houses, and so on, are in its own State,

Do you think under these decisions there is a threat that such a
contractor would have to pay a tax to the State in which the work
was performed ?

Senator KeaTing. Yes, there is. Even under the bill that we have
presented, he might be subject to such tax if he was maintaining a
place of business in the other State.

Senator Curtis. Well, my first question was a contract of short
duration, where he actually did not maintain a place of business.

Senator Keating. I think he would bé in danger under this deci-
sion, let us put it that way.

Senator Curtis. Do you know what the practical situation is now
with regard to that? Take, for instance, a contractor doing high-
way work. He bids on a contract in another State.~ His business is
not located in that State; neither is he. He performs services thers,
and his total profit, his net profit, in reality, in truth and in fac
is the sum total of all of his business transactions, so that he may en

up with a loss.
But it might be shown that the contract in another adjoining State,

he had a profit on that.
Do you think that that under this Supreme Court decision there is

a threat to that sort of thing?

Senator Kearing. I think there is a threat, but to answer the first
part of what I thought you were going to ask, I am not sure what the
practice is now.

I rather think that a contractor who does a substantial job in an-
other State is subjected by the taxing authorities of that State to a
tax on the proportionate part of his total business which is done in
that State.

But in that case every State which has a State income tax law, I
believe, gives a credit under its taxes for that amount paid in the

.other State.
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Take the specific instance if he was a contractor in Nebraska and
he did work in New York State, and New York State imposed an
income tax on the amount of profit that he made in that State on that
job, that would be credited in Nebraska, if Nebraska had an income
tax.

Senator Curris. But we have no income tax.

Senator Keating. Well, I believe he would be subject to the tax of
the States where he does his business. I am not positive of that, but
I think that is true.

Senator Curris. How about an airline flying over many States?
Conoeivublg they make a profit on passengers that board and get
off in that State.

__Also they may make a J)roﬁt on passengers that fly over a State
if it is a nonstop flight, and it stops no place in the State.

How is that situation affected by the Supreme Court decision?

Senator Kearing. Well, in another connection I discovered, it was
l“libe o matter of interest to me, that it was the practice of most of
the States which have State income tax laws, to tax, let us say, an air-
line pilot on the proportion of the time that he flew over a particular
State in his regular flights, and if he was flying over Massachusetts,
New York, and New Jersey, and all of them had income taxes, he
would be subject to an income tax in each of those States based upon
the flying time that he spent over each of them.

Senator Curtis. Suppose that in that case it is run as a nonstop
flight from New York to San Francisco; his plane never lands. But
during good weather he is directed and required to follow a certain
course tﬁat takes him over given States. :

Well, assume there is a profit. The profit is based upon the entire
fare paid. Part of it was being paid to transport someone across a
given State, and they fly 30,000 feet in the air.

Now, under the Supreme Court decisions are they a threat that the
States may impose a tax upon——

Senator Kearine. I donot think——

Senator Curris. Upon the business of transporting passengers?

Senator Keating. I do not think that the hypothetical situation
suggested by the Senator from Nebraska is covered by this decision.

Senator Curtis. In a nutshell what were the facts in this case?

Senator KeaTing. There were two cases decided together.

In one of them the taxpayer had a regular and systematic course
of soliciting orders in Minnesota to be accepted and filled and deliv-
ered from tghe plant in Jowa; and it was held to be subject to tax in
Minnesota.

In that case the company had a three-room office occupied by two
salesmen, a district manager and a secretary, and then two additional
salesmen came in and used it as a clearinghouse. So that there was
actually an office in the State of Minnesota.

But the sentence which is so serious in the prevailing opinion of
Mr. Justice Clark said :

We conclude that net income from the interstate operations of a foreign cor-
poration may be subjected to State taxation, provided the levy is not dis-
criminatory and is properly apportioned to local activities within the taxing
State forming sufficient nexus to support the same.

Senator Curtis. Forming what?
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Senator Keatine. Senator Kerr of Oklahoma is the expert on
nexus. We discusséd the word at some length. [Laughter.]

Senator Curtis. I amsorry I wasnot here.

Senator KeatinNe. I would have to refer you to Senator Kerr as the
real authority on what nexus means, but it is that word nexus that is
causing consternation in so much of the business community. It is
very broad language, as you can see, o .

Mr. Justice %sranf{furter said that this is a burden on_interstate
commerce; you cannot do it, and he was joined by Justice Whittaker
and Justice Stewart. . .

Senator Curtis. Now the State of Iowa under this decision can levy
an income tax on New York Life Insurance on the life insurance busi-
ness done in Iowa ? )

Senator Keatina. I assume that they probably do now, if they
maintain offices, and I think most of these insurance companies main-

tain offices.

Senator Curtis. That is an income tax.

Senator Keating. Well, I think they do.

Senator Curtis. Many of these States levy a premium tax.

Senator Keatineg. Well, that is true. There are many States, like
Nebraska, which do not have income taxes, but I am referring oni , of
course, to those which do.

Senator Curtis. That is all, Mr. Chairman.

The Cuairman. Thank you very much, Senator Keating.

Senator BurLer. Mr. Chairman, may I just remind the Senator
of the fact that the State of New York and several other States are
now imposing an income tax upon the seamen on a vessel engaged
in foreign commerce if it happens to touch the port of New York.

Does the Senator know that ¢

Senator Kearina. I heard that alleged. I am not actually familiar

with that. ‘

Senator ButrLer. Well, I can assure the Senator that it is a reality,
and that the Commerce Committee has just reported out a bill to tr
to relieve the shipping companies of that burden, because they touc
many ports, and 1f each State wants an income tax o the crew simply
because theisgie up in a port—

Senator Kearine. It 1s probably true. The New York taxing au-
thorities are very diligent.

Senator BurLEr. They have been in that case.

Senator WiLriams. If the Congress does not act in this field, what
effect would it have on the earnings of a corporation, we will say,
for instance, like the Western Union Telegraph and on a telegram
that is sent from San Francisco to New York? Would it be possible
to say that a portion of that was earned in each of the States as it
crossed the country under this Court decision, because they certainly
have got facilities 1n all of the States.

Senator Keating. Yes, I suppose the State that sent it could claim
it was earned there and the State that received it could claim it was
earned there, and you would have a very difficult problem.

Senator WiLLiams. But the States over which the lines crossed
really that have actual physical investments in there, wouldn’t there
be a conflict in that

Senator Keatine: Well, the only places where there would be in-
come would be in the place where the telegram was sent, or in the case,
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if it was a oollcot telogram, where it was paid in, and I suppose the
incomo would only be taxable in the State whore the monoy was
actunlly paid.

Sonator Kuri, This docision, as I undorstand it, didn’t go to whore
tho income wus recoived, but to whore it was earned.

Senator Kearina. That is correct.

Senator Krmw. Well, now, the Senator from Delawaro is asking you
if part of that Western Union fes wasn’t enrned in Oklahoma, if the
faoilities of that Woestorn Union that transmitted that messago crossed
Oklahoma.

Sonutor Krarina, Well, I think that the decision of the Supremo
Court. provided for taxation of the business done in thoe State of
Minnesota, and the amount earned on the business in that State.

Tho mom?; was takon in thero, as I understand it.

Senator Kenr, It might not have been,

Senator Keatina, It may have been sent to the home oflice.

Sonator Kerk., Well, sure.

Sonator Keatinag, That is true.

Senator Kere, If noxus moans the link, then every State that the
Wastorn Union transmission lines cross is n link; isn’t 1t ¢

Sonator Kraring. 1 suppose you could argue that, yes.

Sonator Kerr, Well, would you argue othorwise

Senator KramNa. Yes, I would argue otherwise.

Senator Krwr. Because you didn’t think it was, or because you are
against it? [Laughter.]

Sanator Krarina, It would depend on the situation in which I was
placed, whethor I was arguing as a Member of Congress or a lawyer.

Senator BourLer. Mr, Chairman, may I ask one further question?

Senator Kere. It is not necessary to be two different persons.

Senator Kearina. No. ‘
Senator WirrLiams, I merely raise the point of the confusion that

oxists if we do not act. :
Senator BurLer. May I ask the Senator this question:
Has thero been any attempt made to have the Court clarify its

decision in this case?
Senator KrariNa. I don’t know whether they asked for a reargu-

ment or not.

Senator Burrer. Well, it wouldn’t be so much a reargument as isn’t
there some procedure under which the litigants can the Court to
clarify the opinion in this respect

Senator Kerr. Not without insulting the Court. [Laughter.]

You mean the right of a litigant to ask the Court what it meant by
the decision it rendered ¢

Senator BurLEr. There have been such instances, many such in-
stances. It is no insult to any court. Many such petitions have been
filed. It isnot a daily practice, but it is a common practice, and I can
see no reason if all of this confusion has arisen out of this one sen-
tence, why wouldn’t the litigant ask the Court to clarify that sentence,

Senator Keating. Well, I think the specific litigants in the cases
know that they must pay the tax now. In other words, I don’t think
there is any doubt in their minds.

Now, tliere may be other, and probably are other, cases pending
where the Court could well be asked to clarify what they meant in the
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mujority oFinion.l, I think it is perfectly clear to Mr. Justice Frank-
furter in the strong dissent which he has written that he is complety
out. of sympathy with what the majority are doing.

Senator Burrer, And he feels the majority intended to tax what
heretofore has been considered interstate business.

Senator Keatinag, I think that is the way he feels, yes. In fact,
he exprossly says that, as I recull,

Senator Burner, But the majority doesn’t expressly say, apparently.

Sonator Kearina, No,

Senator Keun, They do, though, Senator; that is the trouble with
the decision. It isn’t explanation that people want; it is limitation
that they are seeking. ‘The reason they are secking limitation is that
they do understand it, not beenuse they don’t.

'Bimy aro not afraid beeause they think they are going to get hurt;
thoy are afraid because they know that under the language of that
decision they are hurt. And the relief they want is from the holding
of the Court, not an explanation from the Court.

Senator Kearine, Of course, they state in this decision, in the very
first sentence, that these activities are exclusively in furtherance of
interstate commerce, Mr, Justice Clark’s first sentence is:

There cases concern the constitutionality of State income tax laws leveying
taxes on that portlon of a forelgn corporation’s net income earned from and fair-
1y apportioned to business activities within the taxing State when those activities
are exclusively In furtherance of interstate commerce.

Senator Burrer. Yes, but also where the company has a place of
business and physical property within the State.

Senator KeaTiNg, Yes,

Senator Burrer. That is the big distinction.

Senator Kearina. Well, that is a big distinction.

Senator BurLer. In other words, what the Court is saying there:

If you have qualified to do business in this SBtate, then you are going to be
taxed on the business that you do here even though some of it way be of an
interstate character.

Senator Krarina. That is correct. -
Senator ButLer. But they are qualified, they are subject to the law

of the State, anyhow.

Senator Keatina, Well, if they have a three-room office with two
salesman and a district manager and secretary, they would still be
under the bill which we have introduced. This Northwestern States
Portland Cement Co. still would be liable to taxation in the State of
Minnesota. It would not disturb that. But it would prevent an
extension of that into other areas such as is feared by many.

Senator Butrer. Would that company be subject to process and
subject to suit in that suit by reuson of having that agent theref

enator KeaTina. I would have to know the laws of the State of
Minnesota in order to answer that question.

Senator ButLer. I think that would have & lot of bearing on it,

Senator Keatina. Well, I can’t answer that because I am not fami-
Liar with the laws of Minnesota.

The Cuairman. Thank you very much, Senator Keating.

The next witness is Mr. Roland M. Bixler of the National Associa-

tion of Manufacturers,
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STATEMENT OF ROLAND M. BIXLER, THE NATIONAL ASSOCIATION
OF MANUFACTURERS; ACCOMPANIED BY ALAN M. NEDRY,
ASSISTANT GENERAL COUNSEL, NATIONAL ASSOCIATION OF

MANUFACTURERS

Mr. Bixter. Mr. Chairman, and members of the committee, I have
with me Alan M. Nedry, the assistant general counsel of the National
Association of Manufacturers,

I have prepared a statement for the record. With your permis-
gion, Mr. Chairman, I will just give the highlights of that and }.>rhaps
add a few other comments, since the subject has been covered quite

thoroughly earlier this morning.
The CuarmMan. Without objection, the complete statement will be

inserted in the record.

Mr. Bixrer. My name is Roland M. Bixler, and I am president of
J-B-T Instruments, Inc., of New Haven, Conn. We manufacture
electrical and electronic components,

I appear here today on behalf of the National Association of Manu-
facturers in my capacity as chairman of its committee on taxation.
We appreciate the opportunity to present our views on the legisla-
tion before your committee relating to the problem of State taxation

of interstate commerce.
It might be well to add just a word of background about the Na-

tional Association of Manufacturers.

The National Association of Manufacturers is a voluntary member-
ship corporation made up of more than 20,000 manufacturing con-
cerns of all types and sizes throughout the United States. In this
regard we believe it’s important to point out that more than 80 per-
cent of our members are small business concerns, as that term is gen-
erally understood. In fact, 28 percent of the members of the National
Association of Manufacturers employ 50 or fewer persons, 46.5 per-
cent employ 100 or less, and 83 percent have 500 or fewer employees.

For example, our own company in Connecticut has 140 people and
it is necessary for us to sell in every State of the Union because of
the relatively small market for our specialized products.

In connection with the Supreme Court decisions that have been
mentioned several times this morning, the National Association of
Manufacturers presented an amicus curine brief as a friend of the
Court, and in s&pport of the Stockham Valve Co., which is a National
Association of Manufacturers member.

With your permission, Mr. Chairman, I would like to add the brief
as part of the record, and the statement then calls attention to various
parts of it which I won’t take the time to amplify.

The CaarMaAN. It will be filed with the committee.

(The brief referred to will be found in the files of the committee.)

Mr. Bixrer. We did predict in this brief that there would be real
multiple burdens put upon taxpayers and those observations have been
well founded, indeed, since the Court’s decision. ‘

Senator Bush has already referred to the dissenting opinion by
Justice Frankfurter as to all of the burdens which will be put upon
those engaged in interstate business, .

Well, I can testify as to what those burdens are, but I think perhaps
we can dramatize that far more effectively for the committee.
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I brought along the State tax returns which are and which would
be required as we tinderstand the Supreme Court decision. These are
not only State tax returns, but there are also some municipal tax re-
turns, and there is now at jenst one county and presumably there will
be many more counties that also have plans along this same line,

With the permission of the chairman, I don’t ask that these be put
into the record, but I would like to make them available for the files
of the committee because they are a staggering and voluminous load.

The CriamrmaN. Without objection, they will be filed with the com-

mittee.
(The documents referred to will be found in the files of the com-

mittee.)

Mr. Bixrer, As a matter of fact, these sometimes require as many
as 8 and 10 pages of schedules besides, and no two States appurently
ap'Brouch the problem in the same way or require the same data.

he CuairMaN. How many State returns do you have?

Mr. Bixrer. Thirty-six States and fourteen municipalities.

The CralrMAN, Three States?

Mr. Bixier. Thirty-six, and fourteen cities, one is actually a vil-
lage, and I can just imagine the proliferation which is going to con-
tinue to take place.

I might say to illustrate that I know of a fellow manufacturer in
New Haven who has about a thousand employees, and he has had to file
a return now in a State which has passed one of these tax laws since
the Supreme Court decision last February.

Senator Kerr. What State was it?

Mr. Bixner. The State of Utah, and he estimated he will have to
pay $5 to Utah, but it is going to cost him $300 to do the analysis to
prepare the returns.

I would further add— .
Senator Kerr. Uncle Sam has to pay part of that $300, doesn’t he?

Mr. BixrLer. He will have to pay either 30 percent or 52 percent
depending on the Federal tax bracket of the company.

enator Kerr. Yes,

Mr. Bixrer. On that point of Federal costs, also all the cost of
preparation as well as the tax would be a deduction on the Federal
return,

I hesitate to think of a company like ours, for example, we don’t
have a staff of tax experts to do all this kind of work, and I think
this is going to devolve upon the management to do it, whereas we
ought to be spending our time developing new products and creating
j(%bs and doing the kind of job that our dynamic economy requires
ofus. - , ,

The point also has been raised this morning about contingent lia-
bility. ' This is certainly an issue, because one State, I understand,
goes all the way back to 1911 with its laws, and I dare say that a
great many of the small- and medium-sized businesses that are goin
to be affected by this problem don’t possibly have records going bac
to that time. They don’t have the right kind of data and there would
be a completely monumental job to attack.

If no congressional action is taken presently, it seems to me that the
company will be faced with two alternatives: Either it will need to
withdraw from the market, and the consumer loses competitive prod-
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ucts, or a company will have to add the tax to its costs, and this could
well lead to product price increases and all the inflationary spiral
effects of which we are so conscious.

Actually, you may wonder why does a company want to do busi-
ness in every State of the Union. I think the answer so often is that
there isn’t sufficient market in one State to justify staying in one
locality, but instead under the U.S. Constitution we have felt it was
perfectly proper to do business in all the States and tap all markets.
dp like to add one other matter as to the effects on the States

I woul
themselves. In many cases it is going to be so expensive to collect this

tax and to administer it that no one benefits.
X quote from Commissioner Joseph Murphy of the State of New
York in which he says:

How much justice have we achleved for the business community in general
it the taxpayer's costs of complying with the tax law (maintalning detailed
accounting records, legal expense of preparing returns, et cetera) far exceed
the amount of tax liability? Furthermore, from the public standpoint we would
be saddling the State government with additional administrative expenses to
collect a pittance from the overwhelming majority of these new taxpayers.

Senator Curris. Mr. Chairman, could I interrupt for a question?

The Crairman. Senator Curtis.

Senator Curris. Would you give us a hypothetical case the facts
of which, in your opinion, face a threat under this decision{

Mr. Bixier. May I give my own company, which is not a hypo-
thetical one?

Scenator Curtis. All right, go ahead. .
Mr. Bixrer, We sell as do a great many companies through manu-

facturers’ representatives in various States. For example, we have
one located in Atlanta who in turn sells all throughout the south-
eastern part of the United States.

Now, he is an independent contractor. He is not an employee of
ours. He has no stock of goods. He cannot negotiate a sale. The
sale is made only in Connecticut when we accept the order.

The customer takes title to our products at the time we put them
in the mail or give them to the trucker when they leave our plant.

Now, under the Stockham Valve case, as we understand it, we are
in jeopardy as to having to allocate the sales that are made in
Georgia. We keep the sales records on a regional basis for our terri-
tory. We don't even know how much we sell in Georgia, We are
selling to electronic parts distributors who in turn are going to sell
to somebody else.

Well, if we are required in every place where we have this kind of
an arrangement to have to file State income taxes, we think that we
will be penalized in several ways.

First, we are paying on 100 percent of our income to the State of
Connecticut already, so everything we pay somebody else is in addi-
tion to this liability.

The second factor is that we have all the administrative and com-

licated burden of first getting our records in shape. We don’t have
the kind of electronic equipment where you push a button and the
answers come rolling out, and beyond that, it raises this whole ques-
tion of retroactivity, so it is no wonder that there is a great deal of

feeling about this matter.
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I do notice in one of the bills before you, in S. 2281 on page 2, lines
6 to 10, it clearly defines the situation I am talking about. It says:

For purposes of the preceding sentence—

that was the sentence about exclusion—

the terms ‘“agent” and “representative” do not include an independent broker
or contractor who is engaged independently in soliciting orders in a State for
more than one seller, and who holds himself out as such.

Now, it could be argued that the cases before the Supreme Court
did not cover exactly our situation, because in these cases there were
employees, in the case of the Iowa corporation there were employees
in Minnesota, but they were not qualified to do business legally in the
State of Minnesota because all they were doing was conducting a
sales activity.

But certainly if Congress does not take remedial action, this is a
flag to every State, and to every subdivision of a State, to proceed
to try to collect, and we are going-to have uncertainty and litigation,
and some of that could be even more costly.

I have some knowledge of a company in Ohio that was subject to
tax and a claim was made against them of $200,000, the most ridicu-
lous claim, They hadn’t that much in sales in the territory. They
finally compromised the amount for $700, but it cost them $8,000
in fees and the like to get this accomplished, to say nothing of all the
time this took from the principal executives of the company.

So these are not hypothetical cases. These are cases which are
actually with us,

Senator BurLer. Mr, Bixler, on the question of the independent
contractor, you said something about holding himself out as represent-

ing more than one person.

r. BixLer, Yes.
Senator BurLer. Why would you mike that distinction? As a

matter of law, whether or not a man is an independent contractor and
if he is no matter how he holds himself out, 1t should not have any
bearing on it.

Take the automobile dealer, for instance, he handles but one car.
Would you make him pay the tax and the man that handles maybe
two or three cars wouldn’t pay the tax? I think it is a matter of law,
if & man is an independent contractor the tax should not apply.

Mr. Bixter. Senator, you are going a bit beyond what 1 ﬁad sug-
gested, and I certainly have no objection to that. I was trying to say
that in the trade practice of a great many small companies getting
started, the best way in the world to get a good salesman is to get a
manufacturer’s agent who already knows the market, who has three
or (foulti good lines and gives your line prestige for him to take it in
and sell.

Senator ButLer. I misunderstood you. I thought you were impos-
ing an additional burden——

Mr. Bixrer. No, sir. ,

Senator BurLer. Of making him represent more than one.

Mr. BixiLer. Isay thisis frequently done.

Senator ButLer. Because the automobile dealer is an independent
contractor. He has nothing to do with the company but just happens
to.sell their car. ; :

| 48695—69—4
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Mr. Bixier. I certainly would have no objection if that were
dropped out. I was quoting from S. 2281, I mentioned the part
about that and it seemed to me in line with some of the other discus-
sions this morning about definitions, that this was the kind of clarify-
ing definition that would be helpful, with the further suggestion that
you have made,

Now, I had intended to say something about “nexus,” but apparently
this has been added to our vocabularly with shock treatment already.

I would like to reemphasize the point that Congress has already
tackled this problem in times qgst by the District of Columbia inter-
state business tax exclusion, The scope of this law is applicable to
the present situation.

y statement gives the background of that law which I think is
significant in realizing that that apparently is exclusion that works
out with reasonable success. Any tax liability must be determined
with reasonable cortainty, and the collection should not involve ex-
cessive compliance costs or we haven’t gained anything but a puni-
tive kind of result.

We understand that the question has been raised, although I didn’t
hear it this morning, as to whether Congress has the constitutional
power to impose limitation on a State, and the Senate Select Com-
mittee on Small Business, which I quote in my prepared statement,
has found that to bo the case. The American Law Division of the
Library of Congress has also concluded that there can be no denying
that tho proposed legislation would be a permissible exercise by Con-
gress of its power to regulate interstate commerce.

A significant factor 1 the time element of the bills before us is
that two of them provide no limitation on the duration of the ex-
clusion, and if we can get this particular thing anchored down, then
at least we will have estab]isheg the all-important guidelines so that
businesses will know where they stand, and not be in jeopardy about
some indefinite period from now. So that it does seem that no limita-
tion on the duration of this legislation would be in order,

This does not mean to say that we would be against further study
on some of the other matters like uniform allocation and the like,
which are related to the problem.

The important thing, it seems to me, in summary, is that the
Supreme Court made this decision in 1959, and congressional action
in 1959 is all-important to protect us against any kind of a no man’s
land or situation where there might well be a question as to whether
we were subject to tax in this period between legislation and the
Supreme Court decision.

Therefore, the urgency of the situation is one that a great many of
us feel very strongly about, and we urge your present consideration.

The Cramrman. Thank you.

- Are there any questions? -

(No response.)

The CraTRMAN. Thank you very much, Mr. Bixler.

(The prepared statement of Mr. Bixler is as follows:)

STATEMENT OF ROLAND M. BIXLER ON BEHALF OF THE NATIONAL
ABSBOCIATION OF MANUFACTURERS

My name is Roland M, Bixler and I am president of J-B-T Instruments, Inc.,
of New Haven, Conn. We manufacture electrical and electronic components.
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I appear here today.on behalf of the National Association of Manufacturers in
my capacity as chaleman of its committee on taxation. We appreciate the
opportunity to present our views on the legislation before your committee relat-
ing to the problem of State taxation of interstate commerce.

The NAM I8 a voluntary membership corporation made up of more than 20,000
manufacturing concerns of all types and sizes throughout the United States. In
this regard we believe it {8 important to point out that more than 80 percent of
our members are small business concerns, as that term is generally understood.
In fact, 28 percent of the members of the NAM employ 50 or fewer persons, 46.0
percent employ 100 or less, and 83 percent have 500 or fewer employees. These
figures are significant since the principal impact of the problems under study
by this committee falls upon the small- and medium-sized companies engaged
in Interstate business activities. For example, my own company has 140 em-
ployees. We must sell in every State because of the relatively small market

for our specialized products.
BACKGROUND OF PROBLEM

The problem of State taxation of interstate commerce has arisen as a result
of the decision of the Supreme Court of the United States in cases of North-
western States Portland Cement Company v. Minnesota and Williams v. S8tock-
ham Valves and Fittings, Inc! In these cases the Court upheld the right of the
States to levy a nondiscriminatory income tax on earnings derived from
interstate commerce., The Court said in part:

“We conclude that net income from the interstate operations of a foreign cor-
poration may be subjected to State taxation provided the levy is not discrimina-
tory and is properly apportioned to local activities within the taxing State form-

ing sufficient nexus to support the same.”
The sponsors of the bllls before you have made explanatory statements in

the Congressional Record of the nature of the issues.

The NAM has been concerned with the problem of State taxation of inter-
state commerce for several years and has closely studied the problem during
this period. This interest and concern is evidenced by the amicus curine brief
the association filed with the Supreme Court of the United States in which we
supported the position of Stockham Valves & Fttings, Inc, an NAM member.
A copy of this brief is submitted for the information of the committee and we
hope it can be made a part of the record. We particularly call your attention
to the arguments beginning at page 11 of the prief relating to the multiple bur-
dens imposed by the States on interstate comimercial activities in taxing the
earnings derived from such business. The economic impact and cumulative
burdens of such taxes arise as a result of the costs of recordkeeping, preparation
of returns, accounting and legal services, as well as the taxes imposed. More-
aver, the lack of uniformity and consistency in the scope and application of the
taxes serves to compound the excessive costs and admimdstrative compliance
problems and thus substantially increases the economic thrust and pyramiding
effect of such taxes. .

We also invite the attention of the committee to the informal survey conducted
by the association, which is reviewed in detail at pages 12 through 15 of the brief,
This survey indicates the scope of the taxes prior to the Northwestern-Stockham
case. At that time we informed the Court that if the tax there were to be
upheld affected companfes “will immediately be brought into the expanded
orbit of paying such taxes, for it is apparent that if the Georgia tax statute is
upheld here, other taxing jurisdictions will soon follow a similar pattern.” The
multiple burdens we then predicted as being imposed on interstate business are

now coming to pass. '
NEED FOR IMMEDIATE CONGRESSIONAL ACTION

We would like to commend this commitee and the sponsors of the bills now
under consideration for their recognition and study of this problem and anparent
willingness to undertake a solution. We would most emphatically reaffirm the
observations of the sponsors that legislative action is needed and is urgently
needed now. - )

1'he present scope of the problem in the short period since the Supreme Court
spoke is of such serious consequence as to justify and demand immediate action.

13858 U.8. 480, Feb, 24, 1959,
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The cumulative costs and burdens are upon us—with more to come-—unless there

is rellef through congressional action, ’
A most forceful and reallatic evaluation of the multiple burden problem at hand

was made by Mr. Justice Felix Frankfurter in his dissenting opinion in the

Northwestern ease when he said in part:
“1 think that interstate commerce will be not merely argumentatively but

actively burdened * * * [because] :

“It will not, I believe, be gninsaid that there are thousands of relatively small
or moderate size corporations doing exclusively Interstate business spread over
several States. ‘To subject these corporations to a separate income tax in
each of these States means that they will have to keep books, make returns, store
records, and engnge legal counsel, all to meet the divers and varlegated tax
lnws of 40 States, with thelr different times for flling returns, different tax
structures, different modes for determining ‘net income’, nnd different, often
conflicting, formulas of apportionment. This will Involve large Increases in
bookkeeping, nccounting, and legal paraphernalin to meet these new demands.
The cost of such n far-flung scheme for complying with the taxing requirements of
the different States may well exceed the burden of the taxes themselves, especial-
ly In the case of small companies doing n small volume of business in several
States.”

Not all of the States have enncted Income tax laws based upon the authority
of this case.® Nor "ave all States having tax laws on thelr books sought to in-
voke the power to tu.: a8 indicated by the Northwestern case, Nevertheless, the
present exposure I8 bad enough, For example, I have here the tax forms from
nmany of the States where tax returns are required. In every instance these re-
turns call for extensive supporting schedules. Kven prior to completion of the
forms & great deal of accounting and sales data must be accumulated and re-
organized to comply with varying laws of each taxing jurisdiction. If the
committee desires, I will submit these tax forms for the record.

Ever since February 24 companies have been confronted with the difficult
decision of trying to determine what, if any, lability for State taxes they may
have. This entails not only attempting to ascertain tax liability in the first in-
stauce, but the even more expensive and laborious task of determining what
records, returns, and other data may be required in order to comply with the
various lnws and regulatory interpretations. T'his in turn raises the questions of
accumulating possible reserves for contingent liabilities, dividend and investment
policies, as well as loans and future financing.

Those firms which now are, or may be subject to, State tax on their enrnings
are going to have to decide whether to attempt to cope with the costs and com-
plexities of these various laws or whether they should attempt to revise thelir
business methods. The review of revision of their business methods may involve
withdrawal from a market with the resultant loss to consumers of competitive
products or taking on the added costs with the probably increased product prices
to consumers, Decisions of such magnitude are difficult for any management to
resolve, They are particularly difficult ond fall with the greatest impaet on the
management, owners, and stockholders of the small, medium-sized, and expand-
ing companies.

I might also note at this point that while the costs and expenses of this issue
are of immediate concern to affected business management, they should also be
of concern to the Federal Treasury. In addition to the State income taxes, all
of these items of cost and overhend, which may far exceed the amount of the
tax paid. become deductions for Federal income tax purposes.

Further, the revenue received by the State may be offset by the adininistra-
tive costs of auditing, processing, or collecting such taxes. This point was re-
cently effectively stated by the Commissioner of Taxation of New York State in
his prescentation to the Senate Select Committee on Small Business. Com-
missioner Joseph H. Murphy has this tosay :

“How much justice have we achieved for the business community in general
if the taxpayer’'s costs of complying with the tay law (maintaining detailed ac-
counting records, legal expense of preparing returns, ete.) far exceed the amount
of tax luability? Furthermore, from the public standpoint we would be saddling
the State government with additional administrative expenses to collect a pit-
tance from the overwhelming majority of these new taxpayers.”

2 Several States have already revised their tax laws and in others the matter | i
studied for possible legislative ayctlon. ™t e’ atter 1s be‘ ne
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- S8UPPORT OF LEGISLATION

Several bills to clnrify the jurisdiction of the States to tax are currently pend-
lug before this committee. They would exclude from taxation by a State, or
political subdivision thereof, those carnings derived from interstate commerce
sales where there is no business establishment in the State.

These proposuls all embrace the principle of exclusion that would be partic.
ularly beneficial to small- and medium-sized businesses. The advantage of this
appronch {8 to recognize an area of business activity and earnings that should
be freo from State Income tax. At the same time these proposals defer to the
rationale of the decision of the Supreme Court that the States may impose a non-
discriminatory levy on those local activities within a State that form a “suf-
ficient nexus" to support the tax, The States would not be deprived of needed
revenues in that there is a recognition of a right to tax certain local activities
that produce income and yet there is an acknowledgment of an area of unham-
pered trade among the several States and the removal of undue burdens on inter-
state commerce.

The Senate Select Committee on Small Business has conducted hearings on this
subject and has reported to the Senate® After reviewing the several possible
alternatives to alleviating this problom, that committee recomnmended the enact-
ment of a “doing business” test to clarify the legal no man’s land that exists to-
day. Such definition would be based upon the exclusion from tax of interstate
commerce earnings that has been a part of the income tax law for the District
of Columbla for over a decade.*

As this law, which was enacted by the Congress, is referred to as establishing
a logleal basis for a definition of “doing business” it may be of interest to
briefly 1evlow the legislative history of this amendment to the District tax law,
The heurings® conducted by the Joint Subcommittee of the Committees on the
District of Columbia show that the purpose and motivation for this amendment
wasg to exclude from the District of Columbia income tax those earnings of com-
panies engaged fn interstate sales where there was no business establishment
such as un office or warehouse maintained in the jurisdiction. The reports which
were filed * make it quite clear that it was the intent of the supporters and spon.
sorg of this legislation to “limit the imposition” of the District of Columbia in-
come tax. Thus, this earlier legislation not only serves as a precedent for the
imposition of the taxing power limitation in relation to earnings from interstate
business but also 18 a precedent for congressional action in this area.

The enactment of an exclusion test such as the proposal in bills before you
should serve to materially resolve the dilemimna that currently exists, Tax-
payers are uncertain as to their present or future liabilities and many of the
States are uncertain as to how they should enforce or modify their laws. It
is axiomatic that tax liability must be determinable with reasonable certainty
and that the collection of taxes should not involve excessive compliance costs
in relation to yleld to the taxing government or burden to the taxpayer. The
present posture of the law is such that it does not conform to these sound
principles.

The present status of this problem leads to the inescapable conclusion that
definition legislative action is required and to be effective inust be done in this
session of Congress. The taking of definitive action at this time could have
only minimal revenue consequences for the States and yet would provide a
sound basis of delineation to guide all parties concerned. Failure to take
action now could only result in the compounding of confusion and the con-
sequences of serious impact both on taxpayers and the States. We believe
that the Congress can presently provide at least a partial solution to these
complexitics and respond to the needs for more ‘“precise guides to the States
in the exercise of their indisputable power of taxation,” as noted by Mr. Justice

Clark in the Northwestern opinion.
CONGRESSIONAL POWER TO LIMIT STATE TAXES

I understand the question has arisen as to the constitutional power of the
Congress to impose such a limitation on the States. The Senate Select Com-

2 8. Rept, 453, June 30, 1959
¢ District of Columbia Code, sec. 47-1551c(h)(1), as added by Public Law 500, 80th

Conx 24 sess,
Hearings before the J’olnt Subcommlttee on Fiml Affairs of the Committees on the

Dlatrlct of Columbla. pt. 1, Mar. Ba , 20, and 22, 1948,
¢ 8, Rept, 1042, Mar, 31, 1048, and H, Rept. 1792. Apr. 28, 1948,
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mittee on Small Business extensively explored this issue during the recent
hearings.! Section II of the committee report of June 80, 1959, states: )

“Therefore, your committee conclades that there is no serlous question about
the ability of Congress to act in the area of State taxation of income derived
from interstate commerce and that a constitutional amendment is not required,
as some observers have suggested.”

Moreover. this question has been recently reviewed by the American Law
Division of the Library of Congress which coucluded that “there can be no
denying that the proposed legislation would be a permissible exercise by Con-

gress of its power to regulate interstate commerce.” ®
The law department of the NAM has also studied this issue and, based upon

the legal precedents and statements by Justices of the Supreme Court over the
years, has concluded that there is adequate constitutional authority for con-
gressional action in defining an exclusion from State taxation.

CONCLUBION

In this brief review of the problems and multiple burdens confronting tax-
payers operating in interstate commerce, we have placed great emphasis on
the need for a positive guideline by which both business and State and local
governments could assimilate with reasonable certainly their compliance and
collective responsibilities, respectively. The enactment of the “minimum activ-
ity” or exclusion principle, without limitation as to time of duration, would
serve this purpose, leaving to appropriate legislative committees of the Con-
gress further study of other problems raised by the Supreme Court decisions.
This study could include such matters as the concept and definition of income
and the possible utilization of a Federal uniform allocation and apportionment

of income,
The legislative determination of “minimum activity” as proposed in the bills

before you would not prejudice further study but, to the contrary, would estab-
lish the basis for objective consideration of these collateral problems. In the
absence of action now, during the taxpaying year in which the Supreme Court
decision has been rendered, there inevitably would be a compounding of chaos
and confusion in regard to the tax liabilities attaching to interstate business,
which would mean greater difficulty in framing legislation subsequently. We
therefore respectfully urge that action be taken during the present session of

Congress. -
Thank you for the opportunity to present our views on this important matter.

The CuamrmMaN. The committee will recess until 2: 30.
(Whereupon, at 12:35 p.m., the committee recessed, to reconvene
at 2: 30 p.m., this same day.)

AFTERNOON BESSION

The Crarman. The committee will come to order.
The first witness is Mr. Benjamin O. Johnson, of the American
Cotton Manufacturers Institute and the National Fisheries Institute,

Inc.
You may proceed, sir.

STATEMENT OF BENJAMIN 0. JOHNSON, CHAIRMAN, TAX COM-
MITTEE, AMERICAN COTTON MANUFACTURERS INSTITUTE, AND
CHAIRMAN, LEGISLATIVE COMMITTEE, NATIONAL FISHERIES

INSTITUTE, INC.

Mr. JornsoN. Thank you very much. . .
Mr. Chairman and gentlemen of the committee, my name is Benja-

min O. Johnson of Spartanburg, S.C. I am general counsel of Spar-

?* Hearine hefore the Select Commitiee on Simnall Bnsiness, Aor. 8, 1959, pt. 1,

s “Competence of Congress to Nullify Two Recent Supreme Court Decisfons Sustaining
State Income and Property Taxes Affecting Interstate and Forelgn Commerce,” by Norman
J. somall. legislative attorney, American Law Division, the Library of Congress, Apr. 22,
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tan Mills, and also serve as chairman of the tax committee of the
American Cotton Manufacturers Institute which has its Washing-
ton oflice at 1145 19th Street NW., in whose behalf I appear today.

The American Cotton Manufacturers Institute is the central trade
association for the cotton, manmade fiber and silk textile mill products
manufacturing industries and serves as spokesman in matters of na-
tional affairs. The industry, employer of approximately 1 million
workers with a production output valued in the primary markets at
more than $13 billion a year, is therefore a major factor in the econ-
omy of our country.

he textile mill products manufacturing industry is also a vital
factor in the Nation’s program for preparedness. As an industry,
its essentiality is probably exceeded only by iron and steel. In serv-
ing the demands of the civilian Po ulation, and from the standpoint
of its impact on the typical family budgets, its importance is exceeded
only by food and shelter.:

It is basically an industry of small intensely competitive plants
despite its aggregate magnitude. The industry operates over 8,000

lants, no one company representing more than 4 percent of the total.

hus, the textile mill products manufacturing industry has always
been distinctive as the most competitive and individualistic of the
Nation’s major manufacturing industries, and represents, to the maxi-
mum degree, the spirit of free business enterprise. The mills and
plants constituting the membership of the American Cotton Manu-
facturers Institute, Inc., are distributed throughout the industry’s
entire area, and operate about 85 percent of the industry’s total
spindles. )

I appear before your committee today in support of legislation to
limit tﬁe power of the States to impose income taxes on income de-
rived exclusively from the conduct of interstate commerce. The re-
cent decision of the United States Supreme Court in the cases of 7. V.
Williams v. Stockham Valves and Fittings, Inc., and the North-
western States Portland Cement Co. v. Minnesota, has brought con-
siderable confusion to the textile industry.

We are apprehensive that we may be forced to file'returns and to
ay income taxes in every State in which we sell goods. The prob-
ems this decision poses for the textile industry we feel was well stated

by Mr. Justice Frankfurter in his dissenting opinion, in which he
ointed out interstate commerce will not merely be argumentatively
ut actively burdened.

In the textile indusiry there are literally thousands of relatively
small- or moderate-size corporations or companies doing exclusively
interstate business spread over several States. To subject these corpo-
rations or companies to separate income tax in each of these States
means that they will have to keep books, make returns, store records,
and engage legal counsel, all to meet the diverse tax laws in 50 States,
with their different times for filing returns, different tax structures,
different modes of determining net income, and different, often con-
flicting, formulas of apportionment.

They will involve large increases in bookkeeping, accounting, and
legal paraphernalia to meet these new demands. The cost of such &
farflung scheme for complying with the taxing requirements of dif-
ferent States may well exceed the burden of the taxes themselves,
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especially in the case of small companies doing a small volume of
business in a number of States. .

There can be little doubt, however, as to the serious implications
which the decision holds for firms engaged in interstate commerce
who now, in each State to which they ship goods, find themselves open
to possible liability for income tax levied by that State on profits
derived from income attributable in some fashion to that State.

In the past, companies in our industry had come to expect that such

rofits were not taxable by a State unless the firm was engaged in
intrastate business. It is our interpretation of the Supreme Court
decisions that, if a company does no more than send a salesman into
a particalar State for the solicitation of interstate business, then he
may subject the company to income tax liability to that State. We
sincerely believe that prompt definitive legislation by Congress is im-
perative to relieve the growing confusion and uncertain tax status of
all concerns engaged in interstate commerce. With this in mind, we
respectfully urge the immediate enactment of legislation that will
remedy the grave situation created by these recent decisions of the
Supreme Court.

herefore, we recommend that the committee bill be designed to
exclude from the taxing power of a State earnings derived from inter-
state commerce sales where the taxpayer maintains no business estab-
lishment within tho State. .

I sincerely approciate the opportunity of appearing before your
committee to present the position of the American Cotton Manufac-
turers Institute, and want to thank yon for the courtesies which you
have extended to me.

I am here today, as you note on the schedule, in a dual capacity.
I am representing both fiber and fish on this occasion, and I hope that
I may consistently do so.

The Cuairman, Which is the fish and which is the fiber ¢

Mr. Jounson. Well, it is a little hard to distinguish at times, sir.

I have a short statement here with respect to the fisheries industry,
and then I would like to offer some very brief comments about our
viewpoints and position.

I appreciate this opportunity to discuss with you the position of the
fisheries on this proposed legislation to define and regulate State
taxation of interstate commerce.

I am president of SeaPak Corp. located at St. Simons Island, Ga.
I am chairman of the legislative committee of the National Fisheries
Institute, Inc., and I am here representing the institute.

The National Fisheries Institute, Inc., is the principal trade asso-
ciation of the commercial fisheries industries, and has its principal
office here in Washington, D.C. The membership of the institute in-
cludes some 500 employers engaged in the producing, processing, dis-
tributing, and canning of fishery products in the United States and
its Territories. The purpose of the institute is to promote the wel-
fare of the commercial fisheries of the United States and its Terri-
tories.
~ ¢ Specifically, I wish to support in principle the well-reasoned re-
port and recommendations of the Select Committee on Small Busi-
ness of the U.S. Senate on this subject, filed June 30, 1959,

In this connection, if it is in order, I should like to request that
the report of the select committee, and the hearings in which so many



STATE TAXATION OF INTERSTATE COMMERCE 51

able statements of competent witnesses appear, be made a part of the
record here, at least by reference.

The CamrmMaN. We could not make it a part of the record. It will
be filed with the committee.

Mr. Jonnson. Well, I do not want to suggest any uneconomic dupli-
cation of printing costs.

The CrairmMAN, This committee stands for economy, you know.

Mr, Jonnson. But as background for the action of this committee.

The CramrmAN. It will be filed with the committee, but it will not
be printed as part of the hearings.

r. JornsoN. We urge this committee then, therefore, first, to rec-
ommend the immediate enactment of a minimum standard for test-
ing the authority of a State to tax outside business; and, second, to
establish a commission on State taxation of interstate commerce,
whose purpose would be to study and recommend permanent uniform
standards which the States will be required to observe in imposing tax
upon businesses engaged in interstate comimerce.

The CriarrMaN. Do you care to comment, Mr, Johnson, on the other
bills before the committee?

Mr. Jounson. Well, I would prefer not to comment particularly on
both bills. I would like to state in principle that what I think we
need is prompt legislation which will hold the status quo of this
problem of State taxation of interstate commerce.

In other words, that the rather broad, generalized principle which
was laid down in these recent decisions will not be further extended
by application to factual situations which will render these State
taxes 1n fact prohibitive burdens on interstate commerce.

I should like to say this: I think Senate Joint Resolution 113 in
principle is good, but I think certainly in terms of specifics it needs
more clarification by way of definition of terms that appear in sec-
tion 101 than isnow the case. : .

I am apprehensive that should this bill be enacted in its present
form it could easily lead to the creation of new problems and new de-
cisions extending the rather loose language of the Stockham case to
new situations whichy would create further embarrassment of inter-
state business.

I can point out two terms which, standing in the abstract, could
easily lead to difficulty. One is the reference to “a stock of goods,”
which does not appear in some of the bills, The mere maintenance
of a stock of goods, which would be irrespective of local activities
forming a sufficient background to constitute business presence with-
in the State, could be troublesome.

And, second, the rather loose designation of “representative” could
be troublesome as applied to countless situations now where out-of-
State concerns are, in fact, represented by brokers and other persons
in an independent contractual capacity.

The CuairmMaN. To which bill are you referring now ¢

Mr. Jounson. I am speaking of Concurrent Resolution 113.

The CuarMaN. Would you care to suggest amendments for the
committee’s consideration ?

Mr. Jounson. Well, not in specific language at this time.

The CuarmaN. Not today, but you say you are not satisfied.

Mr. JounsoN. Yes; we would like to present further recommenda-

tions.
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- The CrairMAN. I am certain the committee would like to have your

suggestion in the form of amendments, and the same applies to S.

2281 and S. 2213.

Mr. Jounson. I would like to make just one or two other com-
ments as to why the great confusion and lack of certainty of tax status
arises,

We all know there have been countless cases in the past as to what
constituted doing business within the State, what local activities
were required to give business presence within a State so as to form
the subject of proper taxing jurisdiction, and most of these cases in
:ﬁe past really followed two decisions, two basic factors, as I review

em.

One is that primarily they were predicated on the benefit doctrine
that an out-of-State concern must be carrying on such an extent of
local activities as to give business presence within the State.

And the corollary to that was that where there was such a business
resence within the State, then, from which the out-of-State concern
eri;ed };)cal benefit, then, of course, the out-of-State concern should
ay for it.

e In other words, the basic question ‘which is referred to in these cases
here is: Has the State really given aliything for which it can ask a
return? Has it given opportunities—Is there sufficient activity there
for which the State has furnished opportunities for profit? Has it
given protection in any sort of way, and what benefits has the State
contributed toward this so-called sufficient nexus or local activity as
to furnish a solid foundation for contribution by the out-of-State
concern to the revenues of the State?

Now that fundamentally runs through all these cases: business
resence within the State. And I think that that is fundamental
ere; and all of these past cases were, of course, related to the par-

ticular factual situations in the cases.

The alarming part about these recent decisions—and when I say
the “recent decisions,” I want to comment about one which gives as
much concern as the Stockham case and the Northwestern States Port-
land Cement case, and that is decision filed 1 week later by the Su-
preme Court in the Z. T'. & W. N. C. Transportation Company case.

That is a trucking company which serves east Tennessee and
western North Carolina, In that case, the Court laid down the rather
bold decision or principle that a State could levy an income tax on an
interstate operation of that kind where that concern did no intrastate
business; all of its business was purely movement of traffic between
the States. '

Senator Carrson. Mr. Johnson, right on that point, do you think
Con has a right to limit the power of States to tax?

r. JounsoN. I think Congress has the unquestioned power and
the responsibility to so regulate commerce between the States so as
not to permit an undue obstruction of that commerce.

I do not think Congress has power beyond the reasonable definition
of “interstate commerce,” and to prevent a State from levying a tax
on local activities which, in fact, are not a burden on interstate com-
merce.

Senator Carrson. If I understand you correctly, then you would tie
this legislation to interstate commerce and be sure to keep out of the

tax field.
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- Mr. Jounsgon. Well, I think it is essentially a matter of regulation
of interstate commérce, If I may be permitted to make this state-
ment, I think America was built on two fundamental propositions:
One 18 the mass production of goods at a given point and the free
movement of those goods within the States without undue hindrance.
And I am interested to note that our friends across the seas in Europe
now are beginning to realize just what made this country great; and
with the European Economic Union, which has a projected program
over 15 years, they are undertaking to bring about the identical situa-
tion in Western Kurope among the nations parties to that pact as we
have in the United States; that is, the free movement of commerce
between the several States.

Senator Carrson. If I may make this statement before you do.

The chairman and I have both served as Governors of a State, and
we are a little zealous about protecting the rights of States because,
after all, they are an entity of our Government, and a very important
entity. '

Mr. Jonnson. I would like to make just one little observation of
my personal opinion : That looking this thing through, the groposition
of States levying a tax on a portion of the activities of interstate
business, I just wonder how, in the end, anyone can hope to gain.

I mean by that, for example, in Georgia, where our business is in
part located, and where one of these decisions originated, to the extent
that Georgia may pick up revenue from out-of-State concerns, that
in the normal course of events the Georgia concerns will also find them-
selves responsible for contribution to revenues in the other States,
which will detract from revenues due the State of Georgia.

This whole problem and the burden of keeping all of the records
in compliance with the State laws does not add up to anything of
economic value. Not one cent is added in value to tﬂe goods or serv-
ices which are being dispensed. It is only an added expense of doing
business, and it analyzes into the ultimate question of how the net
revenue is going to be apportioned between the States.

So I would say that the net cost is going to be increased, the net
revenue allocable and divisible between the States is'probabiy going
to be decreased, no State is going to be the permanent gainer at the
expense of the other, and in the end two things are going to happen:
The added expense 1s going to be a burden on the Federal revenues,
which will be paid for in major part here; and to the extent that the
company may pass the cost on, the remainder of it is going to be an
added expense to the consumer.

It is going to increase the economic cost of the goods and services
involved, and nobody is going to be any better off. The States are not
going to gain, and the consumer and the Federal Government are
going to be the losers.

The CuamrmAaN. Thank you very much, Mr. Johnson.

Senator CarrsoN. Mr. Chairman, I just wish to state I am most
sympathetic to the problem confronting us. I just raise that question
because that is one thought we will have to keep in mind when we
consider this,

Mr. JornsoN. If I may be permitted one parting word, as we look
at the situation, time is of the greatest essence. The situation is urgent,
to prevent further deterioration before other States enter the field.
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. K,

And that is our request: that a holding type of legislation be en-
acted to hold the status quo, give the study commission time to permit
all the States to have full participation in how this problem should be
handled, because certainly the States do have a tremendous and direct
interest; but, under Fedoral guidance here. A program should be
set up within an udeguata but reasonably short period of time, to
bring the States in and reach, once and for all, a uniform and stand-
ard measurement of the responsibility of interstate businesses for local
taxation in connection with the interstate business.

The CrtaikmaN. Thank you, Mr. Johnson.

The Chair takes great pleasure in introducing the next witness.
As you can imagine, he is a Virginian and one of the most notable
Virginians. He has just beon reelocted to the General Assembly of
Virginin. Ho has served there for a long time with splendid contri-
butions to the Commonwealth,

I wish to present my very dear friend, Jim Roberts, who is the next
witness, and express my friendship for him and my appreciation for

all he has done for the State.

STATEMENT OF JAMES W. ROBERTS, CHAIRMAN, GOVERNMENT
RELATIONS COMMITTEE, NATIONAL ASSOCIATION OF WHOLE-
SALERS; ACCOMPANIED BY HAROLD HALFPENNY, GENERAL
COUNSEL, NATIONAL ASSOCIATION OF WHOLESALERS

Mr. Ronerts. Thank you, Mr. Chairman and members of the com-
mittee.

My name is James W. Roberts, and I am chairman of the board of
directors, Henry B. GilEin Co., wholesale druggists in Washington,
Baltimore and in Norfolk, Va., where I make my home.

I might say, Mr. Chairman, in view of the urgency of the subject,
we do appreciate the promptness with which this hearing wasarranged.

I appear before you today as chairman of the Government Rela-
tions Committee of the National Association of Wholesalers, a fed-
eration of 18 national wholesale associations representing over 8,000
independent wholesale businesses in the United States, '

I Eave with me Mr. Harold Halfpenny, of the law firm of Half-
penny & Hahn, our general counsel, and also general counsel of one
of our member associations, the Automotive Service Industry Asso-
ciation. Mr. Halfpenny, with your permission, will file for the record
two separate statements he has prepared in behalf of the two associa-
tions. He will also be available to answer any legal questions the
committee may have at the conclusion of my testimony.

The CrArRMAN. Without objection, the insertion will be made.

Mr. Roeerts. In the interest of saving the time of the committee,
Mr. Chairman, I would like to submit my prepared statement for the
record, and use a very few moments here to summarize.

My primary interest in testifying here today relates to the needs of

the business community. ) .
The CrarMaN. Where are you reading? Are you going to read

your whole statement ¢ L .
Mr. Roserts. I am sumarizing my statement, Mr. Chairman.
The CaamMan. I just wanted to follow you.
Mr. Roserts. I am also most sensitive to the problems that will con-
front the officials of many States in protecting their State revenues in
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the wake of the February 24, 1959, Supreme Court decision on taxation
of business earnings'in interstate commerce. The latter interest stems
from my long time service in the Virginia State Legislature, where I
am fourth ranking member of the appropriations committeo in the
house of dolegates.

'The specific holding of the Supreme Court to which I referred was
that a State has jurisdiction to levy income tax on a business organi-
zation domiciled in another State even when that business’ only ac-
tivities in the taxing State are soliciting orders and shipping goods
to customers therein.

Simply stated, Mr. Chairinan and gentlemen of the committee, our
rroblem is one of knowing what constitutes “doing business” from a

egal point of view within the framework of our various Federal and
State laws.

Even though Virginia has statutory authority to tax earnings de-
riveld from interstate commerce, that machinery is not now being
used. '

I might quote from Judge Morrissett. He is the tax commissioner
of tho State of Virginia, and he says:

If there is an active business, a corporation that maintains no place of business
in Virginia whatsoever, but merely sends into the State salespeople who merely
tako orders, it is held that that corporation {8 not doing business within the

State.

That, of course, would onbably be changed if it developed that
other States are permitted to start taxing out-of-State business in
interstate commerce. :

1t is my belief that if no line is drawn at the level of the Supreme
Court decision, our tax commissioner and our Governor may be forced
to implement the legal machinery for collecting taxes such as these
in order to ﬁ)rotect our own revenue position,
be]I' }vould ike to take another moment of your time to explain this

ief.

Our Virginia law provides, and the recent Supreme Court decision
seems to require, that, in apportioning the shares of business earnings
to the various taxing States, no business should be taxed on more
than 100 percent of its earnings.

In Virginia, I amn sure we would allow credit to our domiciled
bussinesses for that fortion of their earnings which are properly taxed
by other States. If we grant such a tax credit for taxes paid to other
States and do not attempt to levy and collect taxes from nondomiciled
firms on earnings in our State, we will suffer serious revenue losses
in the State of Virginia, And I think that is true also of our other
States. . - :
+"In my opinion, no State can gain materially by imposing taxes on
earnings of out-of-State businesses. The laws of checks and balances
would prevent gain. The businessman’s costs will be substantially in-
creased by expenses of additional recordkeeping required by an ex-
tensive system of interstate taxation. These increased costs would be
reflected by serious loss in Federal revenues because of the higher
.costs of doing business. ' )

In closing, Mr. Chairman, I have with me this stack of letters and
telegrams from all over the United States. These letters and tele-
.grams came unsolicited, voluntarily sent upon notice that this hear-
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ing would be held. They may bo left with the comniittco, if dosired,

but we do not wish to enlarge the record.

A reading of these lottors makoes it clear that if remedinl legisla-
tion is not enacted, drastio chunges may have to be made in our dis-
tributive systom---the largest, most eflicient distributive system in the

history of the world.
('The letters submitted by Colonel Roberts for the information of

the committeo were from the following companies:)

Hugh T\ Lindsay, president, Lindsay Bros, Co,, Minneapolis, Minn.; Mr. Dick-
son, tho Parker Co, Denver, Colo.; 11, 0. Linney Co,, Oakland, Calif.; 1. M.
Reavdon, Dakota Iron Store, Sioux Falls, 8, Dak. ; A, D, Byerline, General Imple-
ment Distributors, Inc, Bolse, ldaho; A, L, Shomenta, the Midwest Co, Ine,
Minneapolis, Minn.; W, 1, Lamble, Jr,, Southern Packing Co., Baltimore, Md.;
R. M. lowlis, the 1T, O, Shaw Co,, Stockton, Calif.: A, A. D. Rahn, Jr,, Montana
Oliver Distributing Co., Billings, Mont.; Robert I, Kummer, Polson Iplement
Co,, Seattle, Wash.: Carl A, Rahn, Midland Imptement Co,, Inc,, Billings, Mont.;
Q. A. McNeeg, Implement Sales Co,, Memphis, Tenn, ; J, Kent Martin, Todd Co.,
Inc,, Norfolk, Va.: II. D, Lindsay, Lindsay Bros,, Milwaukee, Wis.; .. I\ Me-
Quire, Western Machinery Co,, Salt Lake City, Utah; Perry D, Riddick, Unlversal
Farm Sales, Ine, Columbug, Olhlo; W, I, Tempel, Implement Sales Co,, Decatur,
Qa.; R, G Cropper, R, G, Cropper Co.,, Macon, Ga.; John ', Overshiner, Farm
Machinery Sales Co, St Louls, Mo, ; H, R, McViear, Farm Equipment Sales Co,,
Bloomington, I11,; G. W. Hammons, I'rlice Broa. Equipment Co,, Wichita, Kans, ;
R. K. Moulton, Moulton & Goodwin, Portsmouth, N.IL.;: Charles I, Gath, Gath &
Herms, Ine., Buffale, N.Y.; George Clark, Port ITuron Machinery Co., Des Molnes,
Iown; W. D. Kelley, for IL J. Hunsaker, General Corp.,, Dallag, Tex.; W, H.
Lovett and 1, C. Tharpe, Lovett & Tharpe Hardware Co,, Dublin, Ga.; Paige
Newton, Mitchell, Lewis & Staver, Portland, Oreg.; J. I1. Wehrly, Mid-Continent
Sales Co, St. Louis, Mo.: Bob Erath, Sporting Goods Assoclation, Chicago, Il ;
Roy J. Schneider, Walder Radio & Appliance Co.,, Miami, Fla.; and John D.
Wallace, Wallace Hardware Co., Morristown, Teun,

Mvr. Ronkrts, Unlass there are questions, Mr, Chairman, we do ap-
preciate the opportunity of being permitted to appear before you and

your committee. . .
The Cuarman. Thank you very much.  Your full statement will be

put into the record.
(Mr. Roberts’ statement follows:)

SUMMARY OF STATEMENT RY JAMES W. Roperrs, CHAIRMAN, GOVERNMENT
RELATIONR COMMITTEE, NATIONAL ASSOCIATION OF WIIOLEBALERS

My name {s James W. Roberts, and I am chairman of the board of directors,
the Henry B. Gllpin Co., wholesale druggists in Washington, Baltimore, and in
Norfolk, Va., where I make my home. I appear before you as chairman of
the Government Relations Committee of the Natlonal Association of Wholesalers,
a federation of 18 national associations representing over 8,000 independent
wholeeale businesses in the United States. I have with me Mr. Harold Half-
penny, of the law firm of Halfpenny & Haln, our general counsel, and also gen-
eral counsel of one of our member associations, the Automotive Service Indus-
try of Chicago. Mr. Halfpenny, with your permission, will fille for the record
two separate statements he has prepared in behalf of the two associations. He
will also be avallable to answer any legnl questions the committee may have at
the conclusion of my testimony,

In the interest of saving the time of the committee, Mr. Chalrman, I should
ke to submit my prepared statement for the record and use a very few moments
here to summarize. .

My primary interest in testifying here today relates to the needs of the busi-
ness community. However, I am also most sensitive to the problems that will
confront the officials of many States in protecting thelr State revenues in the
wake of the February 24, 1959, Supreme Court decision on taxation of business
earnings in interstate commerce. The latter interest stems from my longtime
service in the Virginia State Legislature, where I am fourth ranking member
of the appropriations committee in the house of delegates.
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The wpecttie holding of the Supreme Court to which 1 referred was that a
Stato has jurisdietion $o levy income tax on a business organization domiciled
In another State even when that business’s only activities In the taxing State
in golletting orders and shipping goods to customers thereln.  Simply stated, Mr.
Chairmun and gentlemen of the committee, our problem {8 one of knowing what
conntitutes “doing business” from a legnl point of view within the framework of
our various IFederal and State laws,

At the time of the Supreme Court declslon, 85 States, the District of Co-
lumbin, and at least 8 clties taxed, or had statutes under which they could tax
ecarnlngs of business in interstate commerce where there were varylng degrees
of loenl netivity,  Of these States, T understand only about 10 have tried to col-
Joct these taxes and only 4 of them have actually taxed out-of-State businesses.
Since the Court action Hberalized the basis for applylng tnx on interstate earn-
Ingg, nt lenst three more States have enacted similar laws, It §8 reasonable to
expeet that the remuining Statex and perhaps as many as 150 major cities will
muake necessary statutory arrnngements under which they can levy sueh a tax.
I venture the guess that many of these localitles will not seriously desire to take
these steps but will be forced Into this fleld of taxation to protect thelr own
revenues,

This I8 the ease of our own State of Virginin, Even though Virginia has
statutory authority to tax earnings derived from futerstate commerce, that ma-
chinery ig not now heing used.  However, it s my bellef that if no Hne Is drawn
at the level of the Supreme Cowrt deelston, our tax commissioner and our Gov-
ernor many be foreed to lmplement the legal machinery for collecting taxes such
as these In order to proteet onr own revenue position,

I would like to take nnother moment of your time to explain this belief.
Our Virginin law provides, and the recent Supreme Court declsion seems to
requive that, in apportioning the shares of business earnings to the varlous
taxing States, no business should bhe taxed on more than 100 percent of its
earnings,  In Virginin, I am sure we would allow credit to our domiciled busi-
nesses for that portion of thelr enrnings which are properly taxed by other
States. I we grant such a tax credit for taxes paid to other States and do
not attemnt to levy and collect taxes from nondomiciled firms on enrnings in
our Sate, we will sufter serlous revenue losses in the State of Virglinia.

In my opinion, no State can gain materially by Imposing taxes on earnings
of out-of-state businesses. The laws of checks and balances would prevent
gain.  The businessman’s costs will be substantially increased by expenses of
additional recordkecping required by an extenslve system of interstate taxa-
tlon. It would be reflected by serlous loss in Federal revenues because of the
higher costs of doing business.

Congress dealt with this problem on a local basis when the District of
Columbla business earnings tax law was passed. That law restricts District
of Columbla business earnings tax application to only those businesses having
permanent establishments in the District, such as plants, warehouses, stocks of
goods or offices. Such a minimum activities definition appllied on a Natlonal
scale at this time would largely alleviate the difficulties I have described with
respect to doing busitiess across State lines. The wholesaling industry urges
this committee and the Congress to favorably act during the present session
of Congress on one of the measures now pending to bring order out of the
chaos wrought by the Supreme Court decision in regard to interstate taxation.

In closing, Mr. Chairman, I have with me this stack of letters from whole-
salers throughout the country pleading for relief from the tax situation I have
described. A reading of these letters makes it clear that, if remedial legislation
s not enacted, drastic changes may have to be made in our distributive system:
The largest, most eflicient distributive system in the history of the world.

OPINION FrOM JUSTICE MORRISSBETT, VIRGINIA TAx COMMISSIONER,
RICHMOND, VA.

If there is an active business, a corporation that maintains no place of busi.
ness in Virginin whatsoever, but merely sends into the State salespeople who
merely take orders, it is held corporation is not doing business within the State.

Letter from Virginia State Tax Commissioner to Commerce Clearing House,

Inc,, June 8, 1959, Chicago, Iil.
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These cases will have no material effect on the construction that we have
heretofore put upon our State income tax laws. Certainly, we do not propose
to begin any new campaign for the assessing or collecting of taxes on account

of this decision.
We have always held that if a foreign corporation maintains or operates an

office in the State, whether it be a sales office or some other kind of office, such
a corporation is liable to flle a Virginia income tax return.

.

STATEMENT OoF JAMES W. ROBERTS, CHAIRMAN GOVERNMENT RELATIONS CoM-
MITTEE NATIONAL ABSSOCIATION OF WHOLESALERS

My name 1s James W. Roberts and I am chairman of the board of directors,
Henry B. Giipin Co., wholesale druggists in Washington, Baltimore, and in
Norfolk, Va., where I make my home. I appear before you today as chairman
of the Government relations committee of the National Association of Whole-
salers, a federation of 18 national wholesale associations representing over
8,000 independent wholesale businesses in the United States.

I am also a member of the Virginia State Legislature and fourth ranking
member of the appropriations committee of the House of Delegates, I make this
reference, Mr. Chairman and gentlemen of the committee, since what I have to
say here today vitally concerns the welfare of the States as well as that of the
Federal Goverament.

I am not a lawyer, but I have with me Mr. Harold Halfpenny of the law firm
of Halfpenny & Hahn, our general counsel, and also general counsel of one
of our member associntions, the Automotive Service Industry Association of
Chicago. Mr. Halfpenny, with your permission, will file for the record a legal
brief he has prepared in behalf of our two associations. He is also available,
Mr. Chairman, to answer any legal questions the committee may have at the
conclusion of my testimony.

As you know, Mr. Chairman, I have, for many years, wrestled with the prob-
lem of maintaining adequate revenues with which to meet the needs vnd respon-
sibilities of our great State of Virginia to its citizens. '

On February 24, 1959, the Supreme Court of the United States harded down’
decisions in the cases of Northiwestern Portland Cement Company v. The State
of Minnesota; and T. V. Williams, as Statc Revenue Commissioner (Georgia) v.
Stockham Valves and Fittings, Inc. These decisions, and those in other cases
that have followed, have created great controversy and uncertainty in the minds
of businessmen, our tax lawyers and accountants from coast to coast. 71'he speci-
fic holding of the Court was that a State has jurisdiction to levy an income tax
on a business organization domiciled in another State even though that business’
only activities in the taxing State were soliciting orders.in that State and ship-
ping goods to customers thereln. Simply stated, Mr. Chairman, our problem is
one of knowing what constitutes “doing business,” from a legal point of view,
within the framework of our various Federal and State laws. The leck of uni-
formity in State laws, the conttradictory formulas for apportioning income to the
various taxing jurisdictions, plus the burdens facing us businessmen in comply-
ing with a multiplicity of State and municipal earnings tax laws and regula-
tions, threaten the continued existence of many of our companies,

'At the time of the Supreme Court decision, 85 States, the District of Columbia
and at least eight citles taxed business earuings, or had enabling statutes under
which they could thx earnings derived from Interstate commerce in which there

were certain degrees of local activity. Since the Supreme Court decisions liber-
alized the baslg for applying tax on interstate earnings, at least three States,
Idaho, Utnh, and Tenhesseé, have enncted similfiy laws. It J8 reasonable to
expect that soon the remaining States and possibly as many as 150 larger cities

will make necessary statutory arrangements under which interstate business
earnings can be taxed unless Congress steps jnto thig vacuum and restores order
to the chaotic conditions that have come about sincé the Suprerae Coutt decisions,

We wholesalers look upon this as an emergency situation requiring fmmedi-
ate action. Prior to February 24 of ‘this year, if a business hnd no factory, ware-
house or inventory in a State, but merely solicited businers in that State, the
sales were made in interstate commerce and, we: thought, protected from taxa-
tion by the interstate commerce clause of the Constituiton. Nevertheless, the
February 24 decisions involved State taxation of income (lerived exclusively in
ipterstate commerce. In both cases, the taxpaying businesses had restricted their
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activities to those previously considered nontaxable since their operations and
inventories were entikely outside the taxing States. The only activities carried
on within those States were, basically, the maintenance of a sales office and the
solicitation of orders. The Court did, however, impose two qualifications: (1)
That the income taxed must be fairly apportioned to the activities within the
taxing State, and (2) that the business must have some minimum connection,
or as the Court put it, “nexus,” with the State.

If all States were prepared to restrict their taxes to those companies which
have an established business or manufacturing operation, warehousing or selling
operation—nexus—within their borders, the burden on firms doing interstate
pusiness would be held to manageable proportions. However, in two other recent
cases, the Supreme Court has refused to review State court decisions upholding
a State tax on the earnings of businesses which merely solicited orders or shipped
goods into the taxing State. In neither case did the company have an office or
business operation of any kind there. We do not know why the Supreme Court
refused to review these decisions, or what action would have been taken had
these cases been considered on their own merits. . :

Pending further decisions by the Court or action by the Congress, we business-
men fear that by merely sending our salesmen into a State other than our own,
we subject ourselves to such Btate's taxation of our earnings. -

Not only are businessmen perplexed. and confused by the Supreme Court
declsions, but the States, including our own State of Virginia, Mr, Chairman,
are now in a dilemma. - If our revenue level is to bé maintained, it will be in-
cumbent on Virignia to begin levying and collecting taxes on the earnings of
businesses having no operations fn our State, but who merely make sales and ship-
ments of goods into our Btate. It is apparent that the position of our Virginia
Btate Tax Commissioner and our Governor in the past has been not to do this,
and rightfully so. In order to protect out-of-S8tate revenues, however, it may
be necessary for them to reverse their positions unless Congress acts to hold the
line at the Supreme Court's decision. '

I would like to take a moment to explain why I believe this to be true,
and why all States and responsible subdivisions may have to come to the same
action. if Congress does not quickly act in this area. :

Our Virginia law provides, and the recent Supreme Court decisions would
seem to require, that, in apportioning the shares of business earnings to the
various taxing States, no business should be taxed on more than 100 percent of
its earnings. In other words, I am sure that under Virginia law we would allow
credit to our domiciled businesses of that portion of their earnings which,
in our opinion, has been properly taxed by othér States. Kailure to allow such
credits would unduly burden our own State’s industry with excessive and unfair
taxation, perhaps in excess of 100 percent of their earnings. 1If, on the other
hand, we do allow a credit for earnings taxes paid to other States by businesses
domiciled in our State, and do not attempt to levy and collect earnings taxes from
nondomiciled businesses—those companies-domiciled in other 8tates—we will suf-
fer serious loss in business income tax revenues in the State of Virginia.

. In other words, if we give credit to Virginia businesses for earnings taxes
paid to Maryland, Kentucky, the District of Columbia, West Virginia, Tennessee,
and North Carolina—our surrounding States in which many Virginia businesses
sell goods and services—and do not attempt to tax businesses located in those
States and selling goods and services in Virginia, I think, Mr. Chairman, it is
quite obvious that we would suffer serious revenue loss in our Virginia treasury.

We are not attempting to tax nondomiciled businesses in the State of Virginia,
although our statute books provide the means to do so. Prior to the Supreme
Court’s .decision only a very few States were actively trying to levy and collect
a tax on out-of-State businesses. Since the decision, there has already been a
beehive of activity in this area, and still other States, as I have pointed out,
are enacting legislation to permit such taxation. .

The Congress dealt with this problemn on a local basis when it enacted the
District of Columbia business edrnings tax in 1947, At that time, and I think
wisely so, Congress restricted the District of Columbia business earnings tax
application to those businesses which had permanent establishments in the Dis-
trict, in the form of plants, warehouses, stocks of goods, or offices. Such a
“minimum activities” definition applied oh a national scale at this time would
largely alleviate difficulties now being experienced by businessmen doing busi-
ness across State lines, and it would not in any way change or disturb the
effect of the Supreme Court decisions. -

43695—50——0
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The bills and joint resolutlon before this committee for your consideration
would all attempt to draw a line at the level of the Supreme Court decisions. I
repeat, Mr. Chairman, and gentlemen of the committee, we wholesalers are con-
vinced that the Supreme Court decislons pose an emergency situation that calls
for immediate actton by the Congress. Not only are all businesses which operate
across State lines confronted with a marve of confusion and threatened with ad-
ditional costs of doing business; we are seriously concerned about the ability of
many small businesses to cope with the situation or bear the threatened ex-
penses. 1t has been reliably estimated that about 20 percent of all office, clerfcal,
and accounting time in tie wholesaling industry is spent, not in working to
further the interests of the business or increase its profits, but in keeping
records, filing reports, working on complicated forms, and in one way or an-
other working for the local, State, or National Governments. To permit the
confusion wrought by the Supreme Court decislons to continue and grow will
ouly increase that ratlo to the detriment of all taxing authorities and, possibly,
lead to the ultimate inability of some small businesses to survive.

We would not presume to choose between the bills and resolutions now pend-
ing before this committee. We would prefer to see permanent legisiation
settling this question once and for all, but we realize that the time remaining
in this session of Congress is short. If, in the view of this committee, time is
too short to reach a permanent decision before adjournment, then we strongly
urge you to enact stopgap legislation to hold the line where the Court hag drawn
it and where the Congress has-drawn it in the District of Columbia law. If your
committee feels that a period of study should be devoted to a permanent solu-
tion to this problem, we ask you to approve stopgap legislation to expire at some
date sufficiently in the future to permit adequate study of this problem by the
Congress and recommendations for permanent legisiation. We wholesalers
do not feel that an independent study commission is required or necessary; the
regular legislative committees of the Congress, with their able staffs, can prop-
erly come to a reasonable solution, a solution that would simplify the tax-
payer's problems and adequately protect the revenues of the States and the
Federal Government, :

In this latter connection, Mr. Chairman, knowing of the deep concern of this
committee for the protection of Federal revenues, I should like to point out
that all the added expenses incurred by the business community in assembling
data, hiring legal and accounting talent necessary to prepare, flle, and pay the
numerous tax bills each interstate business would be faced with would be deduc-
tible business expenses and, as such, would certainly be reflected by reduced
payments of Federal taxes. This could well run into tens of millions of dollars
loss to the Federal Treasury, and not one penny of additional taxes would be
paid by any business if all States enact laws and collect tax on interstate
earnings, as I have pointed out may happen,

We wholesalers are willing to pay our fair share of Federal, State, and local
taxes. We insist, however, that all taxes be levied, and collected in as stmple,
inexpensive, and fair a manner as possible. We belleve that the situation
created by the Supreme Court decision calls for tens of thousands of State
revenue agents roaming the Nation, harrassing small- and medium-sized busi-
nessmen who, in the aggregate, will be liable for no more taxes than prior to
the Court case. Certainly not as much tax will be paid, due to the added cler-
fcal and bookkeeping expenses. Certalnly the net revenue to the States will
be reduced by enforcement expenses. And very certainly all this adds up to
less revenue to the Federal Government.

Taxing only those businesses having nexus with the States, under the mini-
mum activities formula, would be aimost completely self-policing, which, we
believe, is sound taxing policy. :

We strongly urge favorable action by this committee on this vital matter at
the earliest possible time in this present session of Congress. ‘

Mr. HaLrPENNY. Mr. Chairman, as Mr. Roberts stated here, I have
a statement which I am to incorporate in the record in behalf of not
only the National Association of Wholesalers but also the Automo-
tive Service Industry Association, which is the national association
of manufacturers of automotive parts and suppliers thereof, as well
as a legal statement. '

The CrAIRMAN. They will be inserted in the record.

(The statements referred to follow:)
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STATEMENT OF HAROLD T. HALFPENNY ON SENATE JOINT RESOLUTION 118
TAXATION OF INTERSTATE COMMEROE)

Mr. Chairman and members of the committee, my name is Harold T. Half-
penny, of Chicago, Ill. I appear here as legal counsel for National Association
of Wholesalers, and the Automotive Service Industry Assoclation,

Mational Association of Wholesalers, with a membership of 18 nationwide
wholesaler associations, represents over 8,000 wholesalers. Hon. James Roberts
has clearly pointed out the problems confronting wholesalers, based upon &
lifetime of practical experience, I will not repeat what he has told you.

The Automotive Service Industry Association is a trade assoclation with a
membership composed of approximately 400 manufacturers and 4,600 whole-
:alesrs of automotive parts, accessories, supplies, and equipment located in the

) States.

During the past 60 years the automotive service industry has become one of
the largest in the United States. The business of the industry, estimated annu-
ally in excess of $6 billions, is essentially a service operation in the distribution
of automotive parts and in the repair of automotive powered vehicles and equip-
ment interwoven with the manufacture, sale, and purchase of such parts. Ready
availability of autowotive parts and technical service are the keynotes that dis-
tinguish this industry from others, Fulfilling the demand for automotive repairs
is highly complicated and is paralleled with an equally complex market structure.

The automotive service industry is composed of approximately 2,500 independ-
ent manufacturers who manufacture, sell, and distribute automotive replace-
ment parts; several integrated vehicle manufacturers who manufacture or
purchase automotive parts which they sell and distribute for replacement pur-
poses; approximately 42,431 car and truck dealers; and approximately 18,268
independent distributors and jobbers. In addition, there are approximately
-800,000 retail outlets including car and equipment dealers, general and specialist
repair shops, garages, gasoline filling statlons, jobbers with repair facilities,
chainstores, and mail-order houses who sell and distribute replacement parts to
the car owners. One out of every seven persons gainfully employed in this
Nation work in some phase of the automotive industry.

Ready availability of automotive replacement parts and technical service is
necessary to meet the demand of repairmen to obtain without delay, through
jobbers, and distributors from manufacturers, the particular parts required to
put a disabled vehicle in operating condition. The time saved in obtaining the
necessary parts:means money saved for all concerped.

Providing daily service to the repairmen in sparsely populated areas where
large stocks of automotive parts cannot be maintained by the average jobber
except at prohibitive costs to the owner of the vehicle needing repairs, and in
the metropolitan areas where deliveries from manufacturing plants take days
and weeks, 18 the most important problem facing this industry, and has been
met successfully only because of the freedom of interstate”commerce in the
United States from local burdensome State regulations. The automobile industry
and wholesaling knows no State boundaries, as our members must do business
in all of the States. By the very nature of this business, automotive parts,
accessories, equipment, and supplies are and must be available in all the States

The recent Supreme Court decisions allowing the States to tax the net in-
come of a company’s interstate business, with little or no intrastate facilities,
is of greater concern to our industry probably than any other, for this reason.
These decisionsare.a direct invitation to all States to enact statutes levying
taxes on all ‘corporations doing interstate business, and will not only affect
vitally the growth and economic welfare of our members; it will affect all
transportation in this Nation,

Congress must find an equitable solution between the taxing needs of the State
and the necessity to eliminate the unfair burden on companies selling in inter-
state commerce by the enactment of legislation permitting the States to tax
only companies that have permanent facilities within their States.

The basis of success of the automotive replacement industry, and in fact
the entire Ameriéan free enterprise gystem, is the initiative of the individual
in business and the right of mobility. without State restrictions.

THE SPECIFIC PROBLEM

The free and unimpeded flow of commerce among the States is vital to the
economic well-being of our Nation. This freedom from Balkanizing restrictions
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of the States has permitted, even fostered, the tremendous growth and prosperity
of our Natton, its business, and its people. This is especlally true of wholesaling
and the automotive industry. To insure this continued free flow of commerce,
it is imperative that the State’s power to tax income derived solely from inter-
state commerce be exercised in accordance with reasonable and uniform stand-
ards. There must be some specific requirement of a company before it can be
taxed. The responsibility lies with Congress to specify that requirement.
Otherwise confusion will continue to exist as to what constitutes “doing busi-
ness within a State.”

The commerce clause of our Constitution denieg to the States the power to
regulate interstate commerce. It vests that power exclusively in Congress.
'm; l(}ongw:as should not delegate to the States or the courts the solution of this
problem,

It is well recognized that the field of taxation is one of the most complicated
in the law, and when you add to that the problems of interstate-intrastate com-
merce and the different taxing laws of the 40 States, the complications are al-
most Insurmountable for small business. Therefore, the Congress must give
business specific rules as to when a State can tax interstate commerce and when
it cannot. Right now almost all of the 85 income tax States have a different
definition of the word “sale.”

Most of our members, large and small, must by necessity sell in Btates other
than that of their domicile. Some companies now pay taxes on the amounts of
intrastate business done within a State because they have some real intrastate
facilities, such as an office or plant. Wholesalers conducting predominantly
a local Intrastate business often sell in neighboring States, yet they have no
goods, office, or plant in such State. Allowing the States to tax such a sale will
result in tremendous burdens on such sellers, endless litigation and 111 feeling
between the various States, with the strong possibility of small business being
taxed out of existence.

We all recognize that the taxing bodies of the States are all looking for new
revenues. However, not only business, but the individual citizens of this Nation,
are not urging but are demanding relief from taxes rather than seeking addi-
tional taxes. Overburdened taxpayers look to Congress for relief from unrea-

sonable tax demands,
THE ACCOUNTING AND TAX PROBLEM

Most of our members.merely send salosmen or technicians periodically into
their neighboring States., The companies have no plant, office, or stock there.
As a general business practice salesmen travel in more than one State. Most
American companies do not maintain income and: expense records on a State
basis, but rather on a broad national basis. -

The burden on small -interstate business to comply wlth the many different
present State tax laws is extremely heavy. As stated in the Supremeé Court’s
dissenting opinion in the Northwestern and Stockham Valves cases, “This will
involve large increases in booking, accounting, and legal paraphernalia to meet
these new demands.” It must be remembered that the cost of this is.in addi.
tion to the tax. The cost will be as much for n small concern as a large one
because these requirements do not differ much whether the tax asaessed is large

or small.
PRECEDENT BY THE CONGRESS

‘We have precedent for the enactment of legislatlon in this ﬁeld Congress
in 1947 enacted legislation to allow taxation on a local basis in the District of
Columbia. .. Congress restricted the business income tax for the District of
Columbia to those businesses which have an actual place of business within the
district. Exactly what was done in this instance, a minimum activities stand-
ard, is what is needed nationally now to eliminate the present confusion.

FAILURE OF CONGRESS TO. ACT NOW WILL MEAN LOSS OF REVENUFE

The new burden placed oh the thousands of businesses in the Nation to
comply with paying the various State taxes, wil]l cost them a substantial amount
of money. The companies will incur expenses in employlng legal, accounting,

and clerical personnel to figure the taxes.
Under the Internnl Revenue, Code of 1954, all of thia 18 considered a business

expense and is deductible. Therefore, the loss to the Federal Government in
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revenue will be in the miilions of dollars each year, money which it can ilt
afford to lose. The fnactment of legislation now will eliminate this possible
loss.

RECOMMENDATIONS

I therefore strongly recommend the enactment of legislation at this session
of Congress, which establishes some ascertainable minimum activities standard
that a company must meet before a State may tax its net income derived from
interstate sales. The standard, I would suggest, should be maintenance of an
office or warehouse within the taxing State. The temporary standard set forth
in Senate Joint Resolution 118, section 101, although helpful, is too broad. The
wording in lines 8, 9, and 10 on page 2, “or hag had an officer, agent or repre-
sentative who has maintained an office or other place of business in such State,”
is misleading and will cause endless litigation. If such language is to be
included, then some deflnition of “agent or representative” is required for
clarification. ’

Our associations do not believe that it is warranted at this time to establish a
Commission on State Taxation of Interstate Commerce as recommended in title
II of sald Senate Joint Resolution 113, This will only cause additional delay.
The issue I8 obvious, and requires action rather than additional study other
than being given by this committee. .

Already three States have enacted legislation in this area. It is imperative
that Congress act now. The problem is here. Action should be taken before
the States move into this field of taxing interstate commerce. Solutfon of this
problem now will not only preserve interstate business; it will prevent States

from relying upon this source for its revenues.

LrGAL BRIEP : TAXATION OF INTERSTATE COMMERCE

1. THE CONSTITUTION OF THE UNITED S8TATES VESTS EXOLUSIVE OONTROL OF INTERSTATE
OOMMERCE IN THE CONGRESS ’
The problem

An urgent need exists to clarify the present confusion of the constitutional
right of the States of the Nation to tax interstate commerce.

The judicial application of constitutional principles to State statutes has
caused much misunderstanding.

The Congress has not specifically regulated the taxation of interstate com-
merce, and thus the States have endeavored to act in this area. One of the
cardinal principles of taxation by a government is that it must he fair and
¢learly understood by those who are to pay the tax. Therefore, in view of this
present situation, it 1s logical to start a discussion of the taxation of interstate

commerce at the source of the authority to tax, -

Oonstitutional authority

The Constitution of the United States gives this power {0 the Congress in
article 1, sectioti 8, clause 8, when it says, “The Congress shall have Power ¢ ¢ ®
to regulate Commerce with foreign Nations, and among the several States, and
with the Indian tribes * * *’ This is very precise and clear. There should be
little doubt that for a State to tax a business, there must be some real intrastate

activity.

Giddon v. Ogden

One hundred and thirty-five years ago, Chief Justice Marshall in speaking of
the power of Congress to regulate interstate commerce said: “It in the power to
regulate; that is, to prescribe the rule by which commerce is to be governed. This
power, like all others vested in Congress, i8 complete in itself, may be exercised
to its utmost extent, and acknowledges no limitations other than gre prescribed
in the Constitution” (Gibbom v. Ogden, 22 U.8. 1 (1824)).

This case stands for the principle that the Congress has exclusive control
over interstate commerce, and when a State law and a Federal law come into
conflict, then the Federal law is supreme.

The facts of the case reveal that the laws of the State of New York granted to
two persons the exclusive right to navigate all the waters within the jurisdiction
of the State of New York. The Supreme Court held that such laws were inop-
erative as against the laws of the United States regulating the coastal trade,
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and cannot restrain vessels licensed to carry on the coastal trade under the laws
of the United States from navigating those waters.

Qase law

Through the years, the rule of law and the express understanding of most
American tax lawyers was that for a State to tax a company doing business with-
in its borders, there must be some real intrastate business activity. This was
held to mean an ofiice, warehouse, stock, bank accounts, etc. The right to tax
interstate commerce was delegated to the Federal Government exclusively.
There were no State barriers to be surmounted in order to send goods to cus-
tomers or make products available to citizens in another State. For example,
in the case of Leloup v. Port of Mobile (127 U.8. 640, 648), the Supreme Court
said: “No State has the right to levy a tax on interstate commerce in any
form * * *, The reason is that such taxation is a burden on that commerce,
and amounts to a regulation of it, which belongs solely to Congress.”

The Supreme Court in specific reference to the commerce clause said that
clause “by its own force created an area of trade free from interference by
the States” (Freeman v. Hewit, 329 U.8. 249, 252),

A case which expressed the law on taxation of interstate commerce by a State
was Sprout v. South Bend (277 U.S. 168, 171). Justice Brandeis said, “in order
that a (State) fee or tax shall be valid, it must appear that it is imposed solely
on account of the intrastate business; that the amount exacted is not increased
because of the interstate business done; that one engaged exclusively in inter-
state commerce would not be subject to the imposition; and that the person
taxed could discontinue the intrastate business without withdrawing also from
the interstate business.” This case was followed in Fast Ohio Gas Co. v. Tax
Ooénmga;ioner (283 U.S. 465, 470), and Cooney v. Mountain States Tel. Co. (294
U.8. 384).

Taxation which constitutes an attempted regulation of interstate commerce
by imposing a burden on such commerce has been held invalid. In the case of
Gwin, White and Prince, Inc. v. Henneford (305 U.S. 434), the Supreme Court
said: “* * * under the commerce clause, in the absence of congressional action,
State taxation, whatever its form, is precluded if it discriminates against inter-
state commerce.” -
State taxes on exclusive interstate commerce are illegal

The following cases held State taxes on businesses which were exclusively
interstate to be illegal: Cheney Brothers Co. v. Massachusetts (246 U.S. 147);
Ozark Pipeline Oorp. v. Monier (266 U.S. 5556) ; Apha Portland Cement Co. v.
Massachusetts (268 U.S. 203) ; Spector Motor Service v. 0’'Connor (340 U.S.
602). Therefore, the Supreme Court’s opinions when properly analyzed and
categorized reveal that a State may not tax a company’s exclusive interstate

commerce.

Taa on privilege of doing business

A recent case by the Supreme Court stated: “This Court heretofore has struck
down, under the commerce clause, State taxes upon the privilege of carrying on
a business that was exclusively interstate in character. The constitutional in-
firmity of such a tax persists no matter how fairly it {s apportioned to business
done within the State.

“Our conclusion is not in conflict with the principle that where a taxpayer is
engaged both in intrastate and interstate commerce, a State may tax the privilege
of carrying on intrastate business and, within reasonable limits, may compute
the amount of the charge by applying the tax rate to a fair proportion of the
taxpayer’s business done within the State * * *”  (Spector Motor Service v.

O’Connor, 340 U.8. 692, 609-10).

The change of the law

Until February 24, 1959, it was well understood from the cases as shown
above that the Congress has the exclusive power to regulate exclusively inter-
state commerce. On that date, the Supreme Court handed down the North-
western and Stockham Valves cases. These cases held that the net income from
the interstate operations of a foreign corporation may be subject to State taxa-
tion provided the levy is not discriminatory and properly apportioned.

Btate statutes held constitutional
The following statutes were held not to be in violation of the commerce clause:
The Minnesota statute states: “An annual tax for each taxable year, com-
puted in the manner and at the rates hereinafter provided, is hereby imposed
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upon the taxable net income for such year of the following classes of taxpayer
(1) Domestic and foreign corporations * * * whose business within this State
during the taxable year consists exclusively of * * * interstate commerce.”

The Georgla statute was comparable: “Corporations, allocation and appor-
tionment of income. The tax imposed by this law shall apply to the entire net
income * * * received by every corporation, foreign or domestic, owning property
or doing business in this State. Every such corporation shall be deemed to be
doing business within this State if it engaged within this State in any activities
or transactions for the purpose of financial profit or gain * * * whether or not any
such activity or transaction is connected with interstate or foreign commerce.”

The Supreme Court of Georgia said it found that “(W)ithout dispute (Stock-
ham) was engaged exclusively in interstate commerce insofar as its aclivities
in Georgia are concerned.” Yet despite this, the U.8. Supreme Court held that
the State could still tax the company’s business, which was exclusively interstate.

By holding these statutes constitutional, it is very possible that all of the
other States of the Union will enact comparable legislation. The end result will
be the complete taxation by the States of a company's exclusive interstate
comimerce.

On March 2, 1959, the Supreme Court refused review of the Internailional Shoe
and Brown Forman cases. It upheld the Louisiana court’s decision that a State
can tax a foreign corporation’s net income derived from within the State even
though the company’s business is exclusively interstate business. In fact, in the
Brown case, the company was not qualified to do local business in Louisiana,
and in neither case did the company have an office in the State. .

Two weeks ago, on July 2, the Supreme Court's rule in the Northwestern-
Stockham, that a State may levy a fairly apportioned nondiscriminatory tax
upon income derived wholly from interstate commerce, was held applicable to
the Wisconsin income tax by the Dane County circuit court. .

The court ruled that an interstate motor carrier, not licensed to do any intra-
state business in Wisconsin, 1s subject to tax because of rather extensive local
?;:tlivlties around its freight terminals which they felt was sufficlent to justify

xing. ,

‘ CONCLUSION

The Constitution of the United States vests power in the Congress to regulate
interstate commerce. Although the Supreme Court has reversed all prior deci-
sions which prevented the States from taxing purely intersiate commerce, the
Congress is yet invested with the power to control the States in their taxation
of such interstate commerce. Unless Congress acts businesses will have to com-
ply with 49 different taxing laws. The cost of compliance and the cost of the
tax will discourage remaining in business or tax the business out of existence.
The Congress must act now to preserve our economy and our free and independ-
ent way of life by establishing limitation of the States’ power of taxation over

purely interstate commerce.
HAROLD HALFPENNY,

Halfpenny & Hahn, Chicago, IlI.

Mr. HacrpenNy. In closing, I did want to call your attention, on
behalf of the National Wholesalers, Mr, Chairman, that the auto-
motive service industry sent a survey out to their members, and they
had replies from a great number, and in analyzing those it showed
that out of 79 wholesalers of automotive parts and supplies in the
country, 55 of them stated that they did business in more than one
State, 44 of them in only three States, and practically all of them
stated that if it became necessary to pay taxes in those States, they
would abandon that type of business in other States.

We have those, if the committee would be desirous of seeing any
of those replies.

The CuammanN. Would you care to suggest any amendments to
any of the three bills before the committee ?

Mr. HavrpEnNy. Yes, we would desire that opportunity, if the
chairman would see fit to grant it.

The CuamrMaN. We would be pleased to have you do it.
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(The following letter was subsequently received for the record:)

LAw Owvioks, ITALYPENNY & IlANN,
OMoago, July 27, 1060,

Rp taxation of interstato commerce,

Hon, Sonator Harny . Byny,
Benate Finance Commitice,
Nenate Ofice Building, Washington, D.O,

My Dean Sanator Byni: T want to thank you for the kind courtesy yon showed
to hoth Colonel Roboerta and myself lnat week when we appeared bofore your
tcgmtg:tttm to testify regarding the taxation of exelusive inturstate business by

o Htates.

Many members of your comnmittoe showed that thoy felt the ldnguago of the
pending bille were not sufliclently detatled to meet all situations, At that time
gﬁ\lx requested wo submit our recommendations in regard to the language in the

8\
Oareful examination of all seven pending billa would fudieate Senator Snlton.
:tt‘\‘u's language, 8. 2281, is preferred. llowever, wo enclose our suggestions as
'ollows !

1. Section (n), Unes 1 through 7: No changes.

2 Sectlon (b) ischa to renad as follows:

“(b) For purposes of subsection (b), a person is not carrying on a trade of
business in a State solely by reason of one or more salea of tangible personal
gmperty in the State (whether title to such property passes in or outside of the

tate), it such person does not have or maintain an office, plunt, store, or wares
house in the State, and does not have an officer, agent, or representative in the
State who has & permanent place of basiness in the State. For purposes of the
preceding sentence, the terms “agent” and “representative” do not include the
Yegistered agent or representative that a corporation must st to do businces
within a State, and 1t does not include an independent broket or contractor who
is engaged independently in soliciting orders In the State.”

The reason we eliminated “or other place of business” in lines 8 and 0§, page 2,
18 hecause the language is too broad and inclusive, and is without definite meaning.

The words “plant” and “store” were added to line 8, page 3, because it is
better to be specific and not leave it to interpretation.

We defined an “agent” or “representative” as not to include a person who s
the registered agent or representative that a corporation must list to do business
within a State as every State requires such registration and that in many cases
it t;s merely the lawyer who files the articles of the company to do business in the

te.

We elininated “for more than one seller” in line 9, page 2, as it is too am-
biguous, and members should not be the basis, but rather status.

Section 2, page 2: There should be a separability clause inserted here as this
gsection may be unconstitutional.

Section 8, page 2: No changes.

1 hope that this will be of help to you. If there is anything further I can do,
please feel free to call upon me,

Very truly yours, ) HAROLD HALFPENNY.

The CuamrMaN. The chairman has been tremendously impressed
with the importance of this legislation, but he is also impressed with
the fact that the wording of it must be very carefully considered,
because it is possible to émss a bill here which may not help things
but make them worse. So we would like to get all the information
we can.

I think this is one of the most important bills that has been before
our committee in my service of 26 years. I hope the committee can
take prompt action, but take action which will effectively remedy the
situation. "

Senator Williams.

Senator WirLiams, No questions.
The CHAIRMAN. The next witness is the Honorable Leverett Salton-

stall, senator from the State of Massachusetts.
Please proceed, Senator.
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STATEMENT BY HON., LEVERETT SALTONSTALL, U.8. SENATOR
¥ROM THE STATE OF MASSACHUSETTS

Senator SaLronsrarL, I appreciate the opportunity to arpear be-
fore you and testify in support of legislation which would define and
limit the scope of power of the States to tax income derived from
interstate business,

Judging by the volume of correspondence which I have received-on
this subject, much of it in the form of copies of letters addressed
to the chairman. I am confident that you are all well aware of the
tremendous interest in this legislation.

Knowing that you will be hearing in detail from many well quali-
fied witnesses about the importance and urgent need of prompt action
by Congress on such legislation, I will not tauke the time for an elabo-
rate statement on these points,

Rather, I would like simply to call your attention to the report of
the Select Committee on Simall Business entitled “State Taxation on
Interstate Commerce” &S. Rept, 453) which contains what I believe
is & rather complete and helpful discussion of the subject.

In addition, I offer for insertion in the record of these hearin
following my statement a_copy of my remarks made on June 25,
1959, on the floor of the Senate when I introduced 8. 2281 and an
explanation of S, 2281. These are appended to my statement. Also
I offer for insertion in the Record an excellent statement on the prob-
lem of State taxation of interstate commerce income and the im-
portance and need for prompt congressional action. The statement
was prepared by John Dane, Jr., a Boston tax attorney and former
State tax commissioner of Massachusetts, Finally, I commend to
your consideration the special July 7, 1959, issue of State Tax Re-
view published by Commerce Clearing House, Inc. This issue deals

" exclugively with State income taxation and contains at pages 16-21

8 regort of 1959 State legislative action &nd official State comment on
the Supreme Court decisions in the Stockham Valves and Fittings and
Northwestern States Portland Cement cases.

As the author of S. 2281 and a cosponsor of Senate Joint Resolution
118 and having Rresided over Small Business Committee hearings on
this subject in Boston on May 1, 1959, I am completely convinced
that Congress has full power to act and that it should act at this

sesgion.
C ngTess should adopt a permanent law defining the scope of the
States’ power to tax income from interstate commerce. As I have
sought to provide in S. 2281, the limitation should be such as to pro-
vide that only businesses having a substantial permanent physical
presence in & State should be subject to such State’s income taxing
power. S. 2281 would limit taxation to firms which have an office,
warshouse, or other place of business in the taxing State or an officer
agent, or representative who maintains an office or other place o
business. Tﬁe foregoingmsta,ndard which is provided in section 1 of
S. 2281 is patterned after section 47-1551c(lv) of the District of
Columbia Code. . '
The scope of permissible State taxation under S. 2281 is in one re-
spect somewhat narrower than that provided in S. 2213 and Senate
oint Resolution 113, both of which would permit taxation of a firm
which maintains a stock of goods within a State even through the
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situs of such stock of goods were not maintained by the firm. S. 2281
would not allow taxation in such instance. In this respect S. 2281
seems preferable because the mere maintenance by a firm of a stock of
goods seems to be an insufficiently substantial physical presence in
the State to warrant State taxation, absent the maintenance by such
.ﬁr;{n otf any warehouse or other structure in which the stock of goods
is kept.

The seope of permissible State taxation under S. 2281 and Senate
Joint Resolution 113 is in another respect considerably broader than
that provided in S. 2213, S. 2281 and Senate Joint Resolution 118
would permit State taxation of firms which do business in the State
merely by having an officer, agent, or representative in the State who
has an office or other place of business in the State. Firms doing
business in any State in such a limited manner would not be subject
to taxation by such State under S. 2213. Based on study which I
have given to the subject since I filed S. 2281 and in the light of a
number of thoughtful comments which I have received, I have come
to feel that in this respect S. 2213 is preferably to S. 2281 and Senate
Joint Resolution 113. I feel that a gtate should not have the power
to tax a business which, although it has a representative workin
in a State, for example soliciting orders, maintains no place of busi-
ness whatsoever in the State. The maintenance by the representative
of some place of business for himself should not, as I now believe,
be sufficient reason to subject his principal or employer to taxation.

Accordingly, I suggest that S. 2281 be amended (1) by striking the
comma at the end of line 3 on page 2 and inserting 1 lieu thereof a
period, and (2) by striking all of lines 4 through 10 on page 2. It
would be my intention that, as so amended, S. 2281 should be con-
strued to permit State taxation of a business whose representative
maintains an office, warehouse, or other place of business in the name
of and for his firm. It would not be my intention that a firm doing
business in a State and maintaining an office there, could escape taxa-
tion by such State, merely by having its representative maintain the
office in his name and apparenily for himself.

Section 2 of S. 2281 would make the limitation on State taxing

wer contained in section 1 of the bill retroactive. I think thisisan
important and highly desirable feature which I hope the committee
will incorporate in whatever legislation it reports to the Senate. Con-
siderable concern has been expressed that failure to adopt such a pro-
vision would open the door to very substantial and hitherto completely
unanticipated tax linbilities for past years being asserted by States
against foreign business. Such taxation could constitute a very ser-
ious and inequitable burden on interstate commerce. ]

Some question has been raised about the constitutionality of mak-
ing retroactive a limitation of the power of the States to tax. The
constitutional objection of ex post facto legislation has been cited.
I have given this question close study and concluded that there is noth-
ing to such an objection, since this is a constitutional principle ap-
plicable only to criminal legislation. It is designed to protect in-
dividuals from unfair laws and has no application to Congress’ con-
stitutional power to safeguard interstate commerce from burdensome

action by the States.
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The following quotation from the discussion of ex post facto law in
“Black’s Law Dictionary” (3d ed.) puts the matter clearly and suc-

cinctly.

The plain and obvious meaning of this prohibition is that the legislature shall
not pass any law, after a fact done by any citizen, which shall have relation to
that fact, so as to punish that which was innocent when done; or to add to the
punishment of that which was criminal; or to increase the malignity of a crime;
or to retrench the rules of evidence, so as to make conviction more easy.

Where to make a limitation on State taxing power retroactive
is solely a question of policy. In the situation which confronts us,
I believe, as I have said, that it is distinctly desirable that we do so.

The last point on which I wish to comment is the proposal con-
tained in title II of Senate Joint Resolution 113 to establish a Com-
mission_on State Taxation of Interstate Commerce. If the com-
mittee decides that there is need for such a Commission, I suggest
that consideration be given to the possibility that this need ng)be
fulfilled by a bill which is under active consideration in the Com-
mittee on Government Operations. I understand this bill, S. 2026,
would establish a permanent Advisory Commission on Intergovern-
mental Relations with specific authority to deal with the problems
of State taxation of interstate commerce. It would appear to me
desirable not to establish two separate commissions with duplicate
authority.

Mr. Chairman, I am confident that you and your committee will
give this legislation your most careful and prompt attention. T hope
you will report a bill which will impose reasonable limitations on
the taxing power of the States desi%'ned to assure the healthy inte-
grity of interstate commerce and of the businesses throughout the
country which are engaged in it. Such legislation will benefit busi-
ness firms and their employees and thereby all of our 49, soon to be

50 States. :
(Appendix material follows:)

REMARKS BY SENATOR LEVERETT SALTONSTALL

P d
Made on the floor of the U.S. Senate on June 25, 1959, upon the introduction of
S. 2281, a bill to prescribe limitations on the power of the states to impose
income taxes on business entities engaged in Interstate commerce

Mr. President, I introduce, for appropriate reference a bill which I hope will
preserve the rights of our States to reasonable tax revenue from businesses
.operating within their borders, but at the same time will protect the Nation's
business enterprises and their commerce from undue burdens of multiple taxa-
tion, and uneconomic accounting and legal costs. ,

Mr. President, in the cases of Northwestern States Portland Cement Co.,
against State of Minnesota, and T. V. Willlams against Stockham Valves &
Fittings, Inc., the Supreme Court held on February 24, 1959, that “net income
from the interstate operations of a foreign corporation may be subjected to
State taxation provided the levy is not discriminatory and is properly appor-
tloned to local activities within the taxing State forming sufficient nexus to
support the same,” The Court’s decision left some doubt as to what it would
regard as a “sufficient nexus” to expose an out-of-State corporation to State
taxation of its income.

Thirty-five States now impose direct net income taxes on corporations. In
his dissenting opinion Justice Felix Frankfurter pointed out that this decision
will “stimulate every State of the Union, which has not already done so, to
devise a formula of apportionment to tax the income of enterprises carrying
on exclusively interstate commerce.” The Supreme Court's decision is also
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likely to stimulate States to apply their taxing power to as many business firms
as possible, regardless how tenuous their physical presence in the State may be.

Businessmen are understandably alarmed by the prospect of tax problems
which this decision may prove to have created. Overlapping and varied State
formulae may result in the taxation of more than 100 percent of a corpora-
tion's net income. Frequently, the cost of segregating sales hy States, and
preparing many State tax returns may far exceed the amounis of tax to be

paid.

Our Founding Fathers created the United States of America as a free-crade
territory, and through the commerce clause of the Constitution they tried to
outlaw those impediments to commerce which had long plagued the Old World.
They gave Congress the power to regulate interstate commerce, and we have
done so frequently in many flelds. However, we have never exercised that great
power in relation to the scope of State taxation, As Justice Frankfurter wrote
in his dissenting opinion, “the problem calls for solution by devising a con-
gressional policy.”

Mr. President, the time for a firm statement of that congressional policy is
now at hand. The Senate's Select Committee on Small Business has held
hearings and received much information and advice. A raport of its work with
recommendations will be flled with the Senate today.

All who have studied the problem—business organizations and trade associ-
-ations, tax scholars from our universities, the staff of our Small Business Com-
mittee and your committee—all are convinced that Congress has the power to
act without the need for a constitutional amendment, I think this plainly so.

How shall we act? This is the only question that remains for us to decide.

I believe that much informed opinion has now crystallized upon the pro-
posal contained in my bill. I believe this is a practical bill. It would be fair to
the States because it would preserve for them most of the revenue they are now
recelving from interstate commerce.

And it would be fair to business by insulating concerns from State taxation
unless they have offices or warehouses, that is, a substantial physical presence,
in the t~xing State. Most large businesses are already paying such taxes and
have expressed no objection to their continuation. However, Congress should
draw a firm, clear line to define the limits of the State's taxing power. Thus
small business concerns may be protected from the burdens, costs, and difficul-
tles of irrational and duplicative multiple taxation of their income that 18 other-
wise likely to follow in the wake of the Supreme Court's decision.

EXPLANATION OF 8, 2281, A BILL TO PRESORIBE LIMITATIONS ON THRE POWER
OF THE STATE TO IMPOSE INCOME TAXES ON BUSINESS ENTITIES ENGAGED

IN INTERSTATE COMMERCE

Section 1 of the bill would prohibit a State, or political subdivision thereof,
from imposing any income tax on an out-of-State business firm unless such firm
maintains an office, warehouse, or other place of business within the State, Any
firm doing business in a State only through an independent broker or contractor
would not be subject to taxation nor would firms doing only a mail-order busi-
ness or merely sending traveling salesmen or shipping merchandise into the

State.
Section 2 would make the bill’s limitation on the taxing power of States and

their political subdivisions operate retroactively as well as for the future by
barring any State from assessing or collecting any tax prohibited by the bill

after its enactment. :
Section 8 defines “income tax” as “any tax imposed on or measured by net

income.” :
(The statement referred to is as follows:)

THae INTERSTATE COMMEROE INCOME TAX OAsps—I8 THERE A CABE FOR ACTION
BY CONGRESS?

(Remarks of John Dane, Jr., before 27th annual meeting of National Association
of Tax Administrators, Buffalo, N.Y., July 10, 1959)

Regardless of whether the recent Supreme Court decisions in the Stockham
Valves and Fittings and Northwestern Siates Portland Oement cases® repre-

1 Northwestern States Portland Cement Company v. State of ilhmeaota 2 T. V. Williams
as State Tax Commissioner v, Stockham Valves and Fitiings, Ino., 858 U.8, (1959), 79

8up. Ct. 857,
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sent the blazing af new judicial trails, as the minority of the Court felt, or
whether they are merely a reiteration of previously well-established principles,
a8 was stated by the majority, small- and medium-sized businesses now find
themselves faced with new and pressing problems. Basically, these problems
arise from the fact that such concerns will be required to fille tax returns in
many more States than heretofore; and everyone knows that the more States
there are in which you are required to file a return, the more likely it is that lack
of uniformity in State apportionment and allocation formulas will work sub-
stantial injustices, . '

The Pandora's box of uncertainties which has been opened by these decisions
must be closed soon if serlious damage is not to be done. As it is, corporate
treasurers are receiving tax bills fromn States which had previously been nothing
more than names on salesmen’s expense accounts. Auditiors are burning the
midnight ofl in an effort to decide on the form of their certificates and to arrive
at a proper answer to the question of what reserves should be made for previously
unsuspected State tax liabilities. - Bankers are worried as to whether tax lia-
bilitles for prior years are going to render meaningless the balance sheets they
had relied on in making loans.

Fortunately for all concerned the Senate Select Committee on Small Business
moved swiftly into the field, holding hearings in Washington on April 8 and
in Boston on May 1. As a result of the testimony offered at these hearings
the committee has published a comprehensive and well-reasoned report® and
a number of bills have been placed in the legislative hopper. But before dis-
cussing these bills in detall it seems advisable to go into the background of
the problem and take a sharp look at what may happen to our economy if the
doubt and uncertainty as to the scope of the new tax jurisdiction granted to the
States is'not dispelled and such jurisdiction accurately deflned.

HISTORY OF STATE TAXATION OF CORPORATE INCOME

Two very important issues arise when a State seeks to tax a corporation which
has been incorporated in another State. First, has the State jurisdiction to
tax the particular corporation; and second, assuming that it has jurisdiction to
tax, how do you determine what proportion of the corporation's income is sub-
Ject to tax? ‘ ‘ ' '

When corporate income taxes were originally imposed by the States—the first '
significant one being in Wisconsin in 1911—the tax was justified on the basis
(s)t the benefits which the corporation was presumed to receive from the taxing

tate.

Such benefits consist of the various protective and economic services which
the State furnishes to the corporation and which assist it in operating and
earning an income. The amount of the State-furnished bemeflts was supposed
ts‘ia btg measured in terms of the income which the corporation earned in the

Two corollaries flowed logically from this benefit theory: First, jurisdiction
to tax existed only in the case of corporations which operated property or,
maintained permanent business establishments In the taxing State; second, a
tax could properly be imposed only with respect to that portion of the corpora-
tion’s income which was reasonably attributable to its productive activities in
the taxing State. : .

As can readily be seen, these original concepts of jurisdiction and allocation
were strongly oriented in favor of the Staté where manufacturing activity took
place or where stocks of goods and branch offices with authority to accept
orders were located. States in which the sole corporate activity was confined .
:g solicitation of orders by traveling salesmen or drummers had no jurisdiction

tax. :

-There were some earlier attempts to deviate from this pattern, but it was
not until World War II that the voice of the “market” States, as distinguished
from the “producing” States, began to be heard in earnest. Generally speaking,.
no States attempted to collect income' taxes from companies engaged solely in
sales activities until the early 1940's. California was the first State to construe
its corporate income tax to apply to sales activities, its lead being followed by
Georgia, Louisiana, Minnesota, Oregon, and Mississippi.

Paralleling this trend to extend tax jurisdiction to reach corporations which
enter a State solely for the p: rpose of sollciting orders and have no manufac-

88, Rept. 458, 86th Cong., 18t sesa,
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turing facilities, stock of goods, or permanent establishment within the State,
attempts were made by “market” States to allocate to themselves a greater pro-
portion of corporate income in cases where admitiedly there was jurisdiction
to tax. The earlier practice was to attribute a sale to a Btate only if it was
accepted at an office in the State or if the goods were shipped from a warehouse
in the State, thus adhering to the theory that the State where the firm had
property or a permanent estabiishment of some kind supplied more benefits and
therefore had a greater clalm on the firm's tax dollar. More recently States
have sought to allocate sales to themselves where solicitation has been made or
where goods were shipped to purchasers within thelr borders.

DIFFERENTIAL EFFECT ON SMALL BUSINESS

It seems quite clear that the impact of the new Supreme Court decisions will
fall most heavily upon medium and small businesses by making it more diffi-
cult for them to compete with countrywide concerns which are already paying
taxes in all or almost all 50 States. For such concerns the new extension of
State tax jurisdiction will mean little if any increase in overhead expense. But
take the case of a typical small business which has, for example, its manufac-
turing plant in one of the Middle Atlantic States. Salesmen from the main office
cover the Atlantic seaboard. It also has a warehouse and sales office in St. Louis

to cover the Midwest. .
Under the former theory of jurisdiction to impose an income tax, only its home

State and Missouri, where the warehouse and sales office were located, could

have Imposed taxes on this company.
Now it would appear that this concern may be liabl2 to taxation in every

State which its salesmen enter to solicit orders even though such salesmen may

not live or have an office in the taxing State.
This is no fanciful case. Out of 139 replies received in a recent National As-

sociation of Manufacturers questionnaire, 65 companies pald income taxes in §
States or less. Yet out of this same sample, 102 companies had salesmen who
traveled with some degree of regularity in 21 or more Staies. For 65 reporting
companies with gross annual sales under $25 million, only 21 paid income taxes
in more than § States. Forty-one companies paid taxes in one State or less.
Yet of these same companies, 37 had salesmen who traveled regularly in more

than 21 States.*
ADMINISTRATIVE IMPLICATIONS OF RECENT DECISIONS

The pyramiding of the overhead expenses of taxpayers arising from an in-
crease in the number of States in which returns must be flled is paralleled by a
comparable increase in the administrative costs of the States. Auditing a $10

8 The following graphic presentation of the problem which business faces under the
new Supreme Court decisions is contained in the defendant’s brief In the Stockham Valves

and Fittings case:

“Just tog catalog the various criteria used to allocate income pcints up the tremendous
burden which will result from efforts to comply with these laws. The interstate company
must first obtain an analysis of the income tax laws of all the States in which it carries
on sales activities. Based on these laws, it must tabulate the criteria by which income
is allocated to each of those States. It must then set up recordkecping procedures so that
this information will be available at the end of the year. Sales must be tabulated by
origin, destination, tplace of goods when ordered, location of negotiating personnel, loca-
tion of office out of which such personnel worked, place where order was acce teé. and
whatever other elements a State may consider material. This information must be tabu-

lated with respect to every invoice so that the taxpayer can determfne which sales to include
In like manner, data for every factor used b

in the gross receipts ratio for each State.

a State in its apgnrtionment formula must be collected and tubulated. Thus, payroll
accounts must be broken down as to type of compensation and as to type of employees
compensated. Average propertg ratios must be calculated with respect to all real and
tangible personal property, with respect to intangible property and with 'eSPeCt to in.
ventories. From day to day, records must be kept so that this information will be avail-
able at year end. Accounting procedure for tabulating this dats must be adopted.

“At the end of the year the corporation must prepare income tax returns in each State
in which it carries on selling activities. The information required on each return differs
and the legal, audlting. and clerical job of preparing and filing the returns, in and of
itself, will constitute a tremendous burden.

“PFiling a return 1s not, however, the end ol the problem. The interstate concern must
look forward to perlodic audits by representatives of the taxing authorities in each
jurisdiction where it pays income taxes. Not only are these visits time consuming, but

e States have now adopted a practice of making the company pag the expenses of the
auditor. Unless the concern pays such costs, the State threatens to subpena all of the
company’s records and cause the company to produce its records in the office of the tax

commissioner.
“Finally, there are the costs of resolving controversies and the costs of possible litigation
to prevent unreasonable State exactions.”
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return is often as cemplicated as auditing a $500 return. It takes up just am
much flling space. Just as many accounting entries must be made in order
properly to cashier the tax payment.

But even more important is the problem of enforcement. So long as Hability
for taxation is confined to companies having manufacturing facilities, ware-
houses, or sales offices in a State, efficient and effective enforcement is possible
at reasonable cost. However, the mere identlfication of out-of-State firms which
do business in the State only through traveling salesmen is a tremendously time-
consuming task, nor is identification the end of the problem. It is one thing
for a State tax official to know that a particular out-of-State firm has been send-
ing salesmen into his State. It is quite another to secure a tax return from
such a firm, check the correctness of its preparation and after all that has been
;lone, enforce the payment of the tax against an absent and perhaps recalcitrant

axpayer.

To make matters worse, in many cases the tax lability of an out-of-State firm
may well be less than the cost of collection. This will leave the State tax ad-
ministrator faced with an unhappy choice—should he try for complete coverage
of all taxpayers even if some of them do not pay their way, or should he con-
fine his collection activities to just those larger taxpayers where the game is
f\ivortl; the candle, and wink at widespréad tax avoidance on the part of smaller

rms

Recent reports from a number of States indicate that many State tax admin-
istrators are moving into this area with great caution. New York has taken
the position that it does not wish to discourage foreign corporations from enter-
ing the local market and has made the announcement that it will make no at-
tempt at present to impose its tax on corporations with no regular place of busi-
ness in the State. Arkansas and New Mexico will continue to enforce their pre-
existing rules. In the former lability attaches to corporations which engage in
organized sales activity and own tangible property within the State. In the
latter, solicitation of orders by nonresident salaried representatives which are
filled outside the State will not result in tax liability even in the case of a for-

elgn corporation authorized to do business.*
EFFECT OF DECISION ON FEDERAL REVENUE

If any substantial number of States follow the footsteps of Georgia and
Minnesota, and with the blessings of the Supreme Court already secured, tax
out-of-State firms which merely solicit sales within their borders, the economic
implications for the economy of the entire country may be both very substantial
and very unfortunate.

This country has outpaced even such highly developed industrial areas as
Western Europe because it has presented a single market. Business firms have
been able to spread their operations widely with a minimdm of governmental
interference.

If mere solicitation of orders in a State is now going to subject a firm to that
State’s tax requirements, the small businessman will think twice before extend-
ing hig operations into areas where profit potentialities, even leaving out the
danger of additional tax liabilities, may be conjectural at best. This will in-
variably tend to leave the market to larger firms whose activities are already
widespread and which can better absorb the overhead expense both of securing
the best tax advice and of keeping adequate tax accounting records segregated
on a State-by-State basis.

It should not be assumed that this additional overhead expense of keeping ac-
counting records, preparing tax returns, and securing legal advice is a concern
solely of the particular businesses involved. All these nonoperating expenses,
all these costs of complying with diverse State requirements and nonuniform
apportionment formulas, represent deductions in the computation of net income
.Subject to Federal tax. Thus 52 percent of the burden—the amount of the Fed-
eral tax on corporate income—is borne, not by the individual firms involved
but by the Federal Treasury—which is another way of saying that it is borne

by the general body of taxpayers.

POSSIBLE METHODS OF PREVENTING DIBCRIMINATIONS AGAINST SMALL- AND MEDIUM-
SIZED INTERSTATE BUSINESS RESULTING FROM RECENT SUPREME COURT DECISIONS

Small- and medium-sized businesses operating across State lines should pay
their fair share of the overall State tax burden. On the other hand, they

¢ CCH State Tax Review, June 29, 1859, vol. 20, No. 26, p. 8.
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should not be snddled with diseriminatory tax and compliance costs in ¢om.
parison with businesses oporating in ouly one State. IHowover, the now Sapromo
Jourt declulons opon up two possiblo arens where such alserimination may
dovelop.  Firat, due to the divorgent upportionment formulas which are to be
found in the variouy Stato tax statutos, any interstnto business may be foreed
to pay a tax on moro thun 100 poreent of Its income. Kecond, oven though
& phurticular Intorstate busineas In not taxed on more than 100 pereent of ia
income, It may be required to tile roturna in such a lnrgo numbor of Rtatow, in
some of which the tax due In less than the cost of preparing the retuen, that
ita cost of complylng with the varioun Ntute tax Inws In vistly greater than
the corvesponding costs of & flrm dolug bustness in but o single Ntate.

Soveral aolutlona to these two possibllition of diseeimination agnlost intor-
Atate businowies suggost themselves, The solutlon that haa had the most pub-
lHelty over the yonea Is the proposal that all the Ntates adopt by statute a unt.
form allocation and apportionmoent formula. Tho ennctment of a wniforn
formuln wonldd remove one of tho possible sources of diserimination agninst
futerstate buslness in that it would ellminnte the vikk that n corporation would
bo taxable on more than 100 pereont of its income. It would not, however,
in any way reduee the visk of discrimination arlaing from Inordinately high
complianve conts,  On the conteary, if it required the computation of the snles
fraction on u State-of-destination basts, (6 would guarantee that Intorstate busi-
nesg world boe requived to tite in the maximum posstblo nuunber of States,

T thewe theoretienl objections to a uniform apportionment formuln a8 8 8olu-
tlott to the problem of diserhmination nguinst interstato business I8 to be added
n asle practical objection,  Tax practittfoners und sdministeators have been
debating a uniform apportionment statute for years, but there would seem to
hwe little more chance of the adoption of such a statite now than there was 25
years ago,  The type of formnla that would be accoptable to the manufacturing
Statex Iz unaceeptable to the mavket States aud vice voran,

1t would seem, thevefore, that if a solution ig to be found, it must be at
the Faderal level, At this point, the objection may well be ridsed that Con-
gress has no power to regulinte State taxatlon of income from Intoratate com-
meree.  However, a reading of the conclusions reached by the Small Business
Conmumittee on this Issue, as set out in its report (2), will satisfy all but the
most doubting of Thomases.

The second possible solution is the one suggested in Mr. Justice Frank-
furter's dissenting opinion in the Stookhem Vaives and Northwestern Statea
Portland Coment cases, namely that Congress entor the fleld by enacting a
statute which wonld pernitt the various States to tax income from interstate
comwmerce on condition that they adopt a congressionnlly devised uniform ap-
portionment fornmula. This solution seems little better than the first. If the
various State legislatures cannot get togethor on an apportionment formula,
what reason is there to believe that their elected representatives in the Con-
gress, representing &s they do various conflicting points of view, would have any
more success?

There iz, however, one solution which has the dual advantage of providing
very substantial relief to interstate business with not inconsiderable potentiali-
ties of congressional approval. This solution would follow the pattern already
adopted by the Congress in enacting a corporation tax statute for the District of
Columbia and would prohibit a State from taxing the income of a person doing
solely interstate commerce within its borders where such persoa does not have
or maintain an office, warehouse, or other place of business in the taxing State,
and has no officer, agent, or representative having an office or other place of
business in such State. “Agent” or ‘representative,” for these purposes, would
not include an independent broker engaged in regularly soliciting orders in the
State for sellers and who holds himself out as such. ;

S. 2281 filed by Senator Saltonstal on June 25 and H.R. 8019 filed by
Representative Conte on the same day impose these limitations on State taxing
power. They also provide further that States may not, after the enactment of
the bill, assess or collect any income tax, or make any levy with respect to such
a tax. if the imposition of such a tax would have been prohibited under the
bill because the requisite minimumn activities were absent.

Senator Sparkman, for himself and other members of the Small Business Com-
mittee, has filed Senate Joint Resolution 113, which contains a somewhat similar
minimam-activity limitation but restricted to taxable years ending after De-
eember 31, 1958, and beginning before January 1, 1961. This bill also provides for
the creation of a five-man commission, to study the question of State taxation of
income from interstate commerce for the purpose of enabling the commission to
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recommend legislaflon “providing for the establishment of uniform standards
which the Ntates will bo required to observe in Imposing income taxes upon busi.
nessos ongagod in intorstate commerce. Buch standards shall be designed to per-
mit any Htato to requird businesscs engaged 1n interstate commerce which operate
ot do businoss in such Btate to asstine u fait share of the tax burden of such State,
but shinll, at the snine thne, be designed to protect such businesses (particularly
sl business) from being unduly hampered or emburrassed in thefr operations
by reason of being subjected to a multipelty of fncome tux laws which are
indepondently imposed by the virlous States in which such bosinesses operate or
do business and which not only are not uniform either i submtance or applicrtion
but which are often inconsistoint In theory and adwinistration.”

A lurge number of other billy huve been Qled adopting the minitnam activity
appronch, and the Iouse Judiclary Committee has appointed a special subcom-
mittes under the chalrmaunship of Representative Willin of Toulslana to study
the problems of 8tate taxation of Income derived wolely from fntorstate cotnmerce,

Wihile the “minlmum activitien” type of Federal statute would not, in and of
{tuelf, prevent a corporation from being taxed on more than 100 percent of its
Income, 1t would restricet Jurisdiction to tax to those States where the corporation
had some sort of permanent establishiment.  With taxing jurisdiction so restricted,
the risks of tuxation on more than 100 ppreent of income would be greatly reduced.
Such a statute would alko go n long way toward solving the compilance problem
for small- and medium-sized businesses which huve permanent establishments in
;»lnl,\& ‘;: relatively few States but send sulesmen into u majority, 1f not all of

16 50, '

‘The flual and by mo means the lonst persuasive argument in favor of such
legislation is that it would not put the Congress in the position of overruling
the recent decislons of the Supreme Court, If such a statute had been in force
durlug the taxable yeurs {nvolved, the right of (Georgla to tax Stockham Valves
and of Mlunesota to tax Northwestorn States Portland Cement would in no way
have been affected, > iy

The erying need at the moment would seem to be to bring the greatest possible
measuroe of certainty into this area. 8o long as every corporation selling outside
of ‘its own State 18 In doubt as to its tax labilities, n serlous restraint is being
imposed on the devolopment of the American economy, Corporate management,
belng confused as to its tak obligations, will in many cases resist all new tax
clalms untll the smoke hag settled, Tax administrators, quite understandably,
will, on their part, be ¢ngaged In staking out the widest possible claims for them-
selves,  All that this can add up to 18 greafly Increased administrative costs,
both direct and {udirect, for everyone concerned.

Fow people will contend that the minimum activities approach represents
the only solution to the problem in the long ruu. 1t may quite possibly offer too
great an opportunity for artificial sales procedures designed primarily to re-
duce tax labtlity. On the other hand, it is, in the judgmeat of many who have
given it very donsiderahle thought, the best solution that Has been offered to
date, If addpted, it will provide a period of certainty during which the fssue
can be studted, both in and out of Congress, from all angles. It may well be
that the States will get together on a uniform allocation and apportionment
formula which will effectively reconcile the various confiieting interests or that
stich o formula will be ‘devised by the Congress. But until thls time comes, i*
seems essential that the management of iudustry devote its full energies to build-
ing up a stronger and more vigorous economy and that tax administrators direct
their unimpeded efforts to the collection of taxes unquestionably due. Nelther
group can fulfill their allotted function in the present atmosphere of doubt and

uncertainty. v
The Cuamman., Our next witness is the Honorable Winston L.

Prouty, U.S. Senator from the State of Vermont.
Please proceed, Senator.

STATEMENT OF HON. WINSTON 1. PROUTY, U.S. SENATOR FROM
THE STATE OF VERMONT

Senator Protry. Mr, Chairman, I appreciate the opgortunity to
appear before the committee on behalf of S. 2281 which I have co-
sponsored, together with the senior Senator from Massachusetts, Mr.

43695—59——=6
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Saltonstall, and the junior Senator from Pennsylvania, Mr. Scott.
I am pleased that the committee has been able to act swiftly and to have -
these hearings upon the several pieces of legislation which have been
introduced to prescribe limitations on the power of the States to im-
pose income taxes on income derived exclusively from intarstate
commerce.

Until the decisions.in Northwestern States Portland Cement Co. v.
State of Minnesota, and T'. V. Williams as State Tax Conmmissioner v.
Stockham Vdlves and Fittings, Ino. on February 24, 1959, the con-
stitutionalit’y of a tax levied by a State on that portion of a foreign
corporation’s net income earned from and apportioned to business
activity within the taxing State derived exclusively from interstate
commerce was in doubt. In the Northwestern States case, the Supreme
‘Court by a 6-to-3 decision removed the doubt and held that such a
tax was constitutional. Unfortunately, while it removed a doubt in
one area, the decision created serious problems in another.

Immediately following the decision small businessmen doing busi-
ness across State lines became concerned with the possible implica-
tions of the decisions and the effect which these decisions might have
upon their tax liability in the numerous States in which they might
transact business. This problem is especially important to small busi-
nessmen because there are some 35 States, plus the District of Colum-
bia, and at least 8 cities, which levy a tax upon business income in-
cluding earnings derived from interstate commerce where there is
some local business activity. The decision of the Supreme Court, when
it upheld the constitutionality of taxes levied upon exclusively inter-
state commerce net income, did not provide for the small businessman,
-or for the large businessman either, much in the way of a clear guide
‘to determine whether and where they would be subject to such taxes.

It is especially difficult for the small businessman to know whether
from a legal point of view he is “doing business” within a particular
State so as to become liable for this type of income tax. To make
matters more difficult, the State laws and the formulas for apportion-
ing income between intrastate and interstate business are not uniform.

or those engaged in intrastate business there is no difficulty in de-
termining what amount of tax should be paid since all of the business
can be attributed to the State within which it is conducted, but those
-doing business across State lines find it infinitely more difficult to de-
termine what taxes they are expected to pay in the several States in
which they do business., Most small businessmen do not apportion
their business from State to State and as a general rule they cannot
afford the expenses which would be re%:xired in order to employ the
legal counsel and auditing services which would be necessary in order
to determine how their business was to be apportioned and in what
‘States and in which amounts they were liable for this type of business
tax.
The Senate Select Committee on Small Business, of which I am
a member, conducted a series of hearings in which the problems fac-
ing small businessmen as a result of these decisions were graphically
illustrated. It was also shown that it is actually possible under the
situation in which the small businessmen now find the law for them to
‘be taxed on more than 100 percent of their net income derived from in-
terstate commerce. This results from the varying formulas used by
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many of the States in apportioning business income derived from
interstate commerce. ’
In his dissenting opinion, Mr. Justice Frankfurter pointed out some
of the serious problems which will face small businessmen in partic-
ular as a result of these decisions. He had this tosay:
I think that interstate commerce will be not merely argumentatively but ac-

tively burdened for two reasons:
Firgt: It will not, I believe, be gainsaid that there are thousands of rela-

‘tively small- or moderate-size corporations doing exclusively interstate busi-
ness spread over several States. To subject these corporations to a separate
income tax in each of these States means that they will have to keep books,
make returns, store records, and engage legal counsel, all to meet the diverse and
variegated tax laws of 49 States, with their different times for filing returns,
-different tax structures, different modes for determining “net income’” and differ-
-ent, often conflicting, formulas of apportionment. This will involve large in-
creases in bookkeeping, accounting, and legal paraphernalia to meet these new
demands. The cost of such a farflung scheme for complying with the taxing
requirements of the different States may well exceed the burden of the taxes
themselves, especially in the case of small companies doing a small volume of

business In several States.
These difficulties, and others resulting from the decisions, were
-clearly pointed out in the series of hearings conducted by the Senate
Small Business Committee. The committee has recommended that a
-commission be appointed to study the problem and to present an
-equitable solution having in mind the problems faced by businessmen,
and particularly the small businessmen, and the needs of the various
States in which such business is conducted to assure that these busi-
nesses will assume a fair share of the tax burden necessary to be im-
gosed uf)on the residents and businesses located within the taxing
tate. 1 think it clear that small business wants to %ay its fair sha..
-of taxes which are assessed upon the residents and businesses of the
State in which its business is conducted, but under present circum-
:stances the situation is confused and the ¢onfusion seems to be grow-

ing worse.

he Senate Select Committee on Small Business also recommended
“temporary legislation restricting the power of a State to impose a tax
upon the income of a business engaged in interstate commerce within
“the taxing State. The recommendation of the select committee was
u%qn a temporary basis during the period when the Commission
“which the committee proposes would be studying what should be done.
I prefer the approach of S. 2281 of which I amn a cosponsor. It too
will restrict the power of a State to impose a tax upon income derived
from a trade or business by a person engaged in interstate commerce.
Under this bill, a State or its political subdivisions may not assess or
- collect such a tax unless the person is carrying on a trade or business
in the taxing State as that term is defined in the bill. I believe that
. S. 2281 contains a clear definition of what shall constitute carrying on

" a trade or business for the purpose of this type of tax and that it will

relieve small businessmen of a major portion of the confusion which
gow surrounds their decisions with respect to their liability for such
“ taxes,

It does not go the whole way in relieving them of liability for the
tax and I am not certain that as some suggest, this type of tax ought
to be forbidden to the States. Neither does it relieve the small busi-

nessmen of the liability for compliance with the several differing
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State tax formulas and it may well be that the Congress should enact
a uniform allocation formula. ) .

During the hearings before the Select Committee on Small Busi-
ness these and other suggestions as to how this problem might be
solved were given to the committee. The most generally accepted
recommendations seemed to be that the Congress either ought to pro-
hibit this type of tax entirely, or permit it to be assessed only as a
result of & uniform allocation formula. My colleagues on the com-
mittee believe that these are matters which the Commission could in-
quire into and make recommendations to the Congress.

The problem is a serious one, as I am sure this committee knows,
and we have to consider not only what is fair and equitable for those
engaged in business in interstate commerce, but also what is fair and
equitable for the States in which such business is carried on.

I believe that S. 2281 is a step in the right direction and that it
will relieve a great deal of the confusion which now exists in the
minds of a major Portion of the country’s small businessmen. It will,
at least, enable them to know with some degree of certainty when
they are liable for the taxes which are now levied upon business
income derived from interstate commerce by some 40 or more taxing
jurisdictions.

The overall solution may well require more study than this com-
mittee can devote to the problem at this time, but the enactment, of
S. 2281 will provide some immediate relief for the most pressing
lproblems and permit further study without jeopardizing the abi-

ity of small business to continue to engage in interstate commerce
activity.

I hope the committee will look with favor upon S. 2281.

The CrairMaN. hThank you, Senator Prouty.

The next witness is Mr. Rolla D. Campbell, of the National Coal

Association.

STATEMENT OF ROLLA D. CAMPBELL, TAX COMMITTEE, NATIONAL
COAL ASSOCIATION; ACCOMPANIED BY RICHARD L. HIRSHBERG,
ASSISTANT COUNSEL, NATIONAL COAL ASSOCIATION

Mr. Campsern. Mr. Chairman, I have prepared a formal state-
ment which has been filed with the committee. I would like to sub-
mit that for the record and supplement it with a few oral remarks.

The CrAamrMaN. Without objection.

Mr. CarmrBeLL. I appear here on behalf of the National Coal As-
sociation. For the record, my name is Rolla D. Campbell. I am
general counsel of the Island Creek Coal Co. of Huntington, W. Va.,
and its subsidiaries; and, Senator, we have mines in the Common-
wealth of Virginia.

I am also senior partner of the law firm of Campbell, McNeer,
Woods & Bagley, of Huntington, W. Va. I appear here today as
a representative of the tax committee of the National Coal Associa-
tion, and also speak for the American Coal Sales Association, the
Anthracite Institute, and the Southern Coal Producers Association.

The position of these particular groups is that they are very
strongly in support of immediate legislation which will tie down,
until something further can be done by the Congress, the tax situation
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which has been precipitated by the recent decisions of the Supreme
Court which havebeen discussed here.

Based upon the discusions which I have heard from the bench,
it would appear that there are really two different subjects which have
been before the members of the committee : One is the general subject
and question of the extent to which Congress should act, under its
power to regulate commerce between the several States, to prevent
the further erection of what are, in effect, tariff barriers between
the States by reason of the income-tax laws which are beinf assessed
against the income from interstate commerce, and possibly the re-
moval of some of the barriers which have already been erected. That
is one problem.

But that is not the problem which is presented by the bills before
this committee. These bills are directed more to the solution required
now to remove doubts raised by these decisions so that the status quo
can be held, as it were, until further legislation can be studied out
and enacted. '

The decisions to which reference has been made are pretty clear, it
seems to me, in what they hold. They hold, first, that there is no
restraint on the States, in imposing their income taxes on the income
realized from strictly interstate activities within the State, arising
under the interstate commerce clause, and that the only restraints
which are applicable to the States are those which arise under the
14th amendment.

Those restraints are generally covered by the statement that for a
tax to be valid, there must be some connection between the revenue-
producing activities and the State or, in legal shorthand, which is the
phrase Mr. Justice Frankfurter seems to have invented, there must be
some nexus connecting the activities with the State law.

The trouble arises use nobody knows what this nexus is, but
the drift of decisions of the Court is such™as to indicate that it can be
almost any minimal activity.

Two actions of the Supreme Court occurred this year which I have
not heard mentioned here this morning or this afternoon, and they
relate to this subject. The Court refused certiorart in one case and
dismissed an appeal in another case, both of which arose from
Louisiana.

The Louisiana taxing authorities had levied an income tax under
their State law on incomes arising from the sale of goods by two
out-of-State concerns to customers in Louisiana. The out-of-State
concerns had no offices or employees within the State of Louisiana,
and their sole activities consisted of sending in salesmen who solicited
orders which were accepted outside the State; the goods were shipped
from outside the State, title passed outside the State, and collections
were not made by the salesmen.

I think in one of the cases the activity was even less than that.
It consisted more or less of just sales promotion without any orders
being solicited.

At the same term at which these decisions were made involving
the right of Minnesota and Georgia to tax out-of-State concerns on
local business of an interstate character, the Court refused to hear
these two cases. I am firmly convinced that it refused to hear them,
although it stated no reason why, because it was of the opinion that
the rules governing the cases had already been laid down in the two
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cases involving Minnesota_and Georgin, 1{ the Court had not. folt
that way, if thoy felt that Louisiana was trespassing on the inferstate
commerce power, it seams to me thoy would have, of necessity, granted
reviow in those cases and revorsed the Louisinnn court.

So 1 think you enn say that there is real reason for fearving that, un-
der o nexus problem, the Court will sny that soliciting orders in
State through the medium of traveling salesmen is o suflicient. nexus
on witich to found the jurisdiction of the tax, free from the inhibitions
of the interstate commeree elnuse of the 14th amendment,

If that is true, then ean you deaw the line and say that if you solicit
sales within o Stato by mail or by telephone or by advertising, where
that is a part. of a consistent. conrse of action, that. you still have not.
establishad a suflicient. nexus on which to baso a jurisdiction to tax the
proceeds of the interstate activities?

Certainly wo know that in other branches of the law, o State can
tako jurisdiction to punish people for acts resulting within its borders
from conduct. avising in another State, and a typieal example is shoot-
ing a bullet neross n State hne,

If vou shot advertising across the State line or you telephoned or-
ders, or wrote letters, nre you not acting within the State?

It is the fear that these decisions will bo extended expressly by the
Court, when the cases nrise, to these situntions, whether only out-of-
State traveling salesmen ure used or whether orders are solicited by
mail or telegram or by telephone, that wo are concerned about, We
think that it is highly important that. this matter bo tied down right
now so that the status quo eannot be further disturbed by Court. opin-

ions as to what isa proper noxus.
The Cramman, Mr. Campbell, will you explain to the committee

how you can tie it down?

Mr, Cavenenn,. Well, vou can tio it down in this way : By providing,
as is provided in some of these bills before you, that a State shall not,
have the right to tax net incomes arising from interstate commerce
activities within a State unless it has certain things within the State,
such ns an established place of business, and T think that is the rule
which Congress has already provided for the use of the District of

Columbia, and that tvpe of rule——
The CuarmMan. Which of these bills pending would tie it down,

as vou expressed it.? )
Mr. Camrerenr, Well, Mr, Chairman, if T were sitting in your posi-
tion, and writing the legislation, I would take Senator Bush’s bill

(8. 2213), with a change or two.
The CrAamrMAN. Would you indicate to the committee what changes

you would make?

Mr. Cameeern, Yes, sir, T will. )
In line 5, after the word “impose,” I would insert the words “or

collect.”

The Crrairman. All right.

Mr. Cayxerern. And then in line 9, I would insert after the word
“no” the word “established.”

The CiiairMan. What word ?
Mr. CaxrpeLn. “Established.” In other words, a place of business

in the State should not be merely a transitory place, but something of
an established or permanent nature.
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Then I would delete from line 10 the words “or other place of

business,” - )
(Mr. Campbell subsequently submitted the following draft of the

bill which incorporates the chunges in S, 2213 as suggested above:)

A BILL To linit the powor of the Btates to impose income taxes on incomn derived
exclusively from the conduct of interstate commerce and to brln& ahout greater uni-
formity in Htate taxation of business Income derlved from Interstate cominerce

e it enacted by the Benate and House of Representatives of the United Klates
of America in Congress assembled, That, after the date of the ennctment. of this
Act, no State, or political subdivision thereof, shall have the power to Impose or
colleet. o net fncome tax on income derlved by a person exclusively from the con-
duct of Interstate commerce, solely by reason of the solteitation of orders in the
Stite by such person, or by an ngent or employee of such person, i such person
maintalng no permanent or established stock of goods, plant, office, or warehouse

within the State.

The Cuaeman, What do you mean by an “established” stock in
trade?

My, Camrenern, Well, something to distinguish it from merely a
transitory situation,

The Criamyan, Who would interpret the word “established”?

Mr. Casesenn, Well, that, of course, could be determined either
by further definition or f;ywm

The Cramman. Would not. the Supreme Court——

Mr. Camenenn, The Supreme Court would have to do that.

The Ciamman. They have already ruled on it.

%W ll Camrpern, Noj I do not think so. I do not think they have
ruleq
The Cmaman. Are you willing to trust the Supreme Court?
[Laughter. ]

My, Cayesernr. Mr. Chairman, the Supreme Court has overruled so
much of my knowledge that I hesitate to say.

The Cuamman. I doubt that you have Jess faith in them than I
have. [Laughter.]

Mr, Camenrrn. The reason I suggest that you insert the words
“or collect” is because a business may have unwittingly accumulated
quite a large contingent liability for taxes under existing law.,

The Cuamrman. Can we not get some language here which is so
clear that the word “established” would not have to be interpreted by
the courts?

Mr. Camenenn, Well, if you go a little further, you can say “per-
manent,” if you wanted to have it a little more fixed than “established.”

Senator WirLLiams. How could you tell what is going to be perma-
nent or not, without waiting for some indefinite date in the future and
then looking back ?

Mr. CamppeLr. If I would be the one to say, I would employ the
concept of using the word “domicile.”

The CuarMaN. You said you would say so-and-so, but you are
not the person who is going to have the say.

Mr. CamreeLt. No, Iam not.
The Crairman. It is going to be Mr. Warren and his associates.

Mr, Camppere. Well, I think that would be a very simple type of

bill which would do two things.
The CrairmaN. Do you favor that bill rather than the Sparkman

bill or the Saltonstall bill?
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Mr. Camenert. I think the Sparkman bill is a little complex, and
it calls for the setting up of a commission to do what I think the
committees, the Senate Finance Committee and the House Ways and
Means Committee, ought to do, and I do not think they ought to
transfer their jurisdiction to some commission.

The CammAN., What do you think about the Saltonstall bill?

Mr. Cameserr, The Saltonstall bill is a—I would prefer it to
Senator Sparkman’s’bill, but he gets into—one thing I like about it
is that it prevents the collection of any past taxes, any past due taxes,
which become due under this decision.

I donot like that phrase—
and does not have an officer, agent, or representative in the State who has an
office or other place of business In the State,

I do not know that that helps the situation at all, and I think
Senator Bush’s bill, personally, is simpler and, with slight amend-
ment, would do the trick.

| The Cramrman. You made concrete suggestions, and we appreciate
that,
Mr. Camrern. Mr. Chairman and gentlemen of the committee,
the coal industry, which I have not talked about yet, has a very vital
stake in this legislation, because most—I won’t say most of it, but a
very large part of all the coal produced is shipped in interstate com-
merce in this country.

You may recall that we once had some legislation which regulated
all sales of coal because they were either in interstate commerce or
directly affected interstate commerce. I refer to the Bituminous Coal
Acts of 1935 and 1937.

But in West Virginia, for example, over 90 percent of all the coal
roduced in West Virginia is sold and shipped to other States or to
oreign countries for consumption. And not only that, but the in-

dustry is made up of a very large number of very highly competitive
producers.

You gentlemen know the history of the coal industry about as well
as I do, because we have told it to you on many occasions in connec-
tion with coal price regulation and in connection with taxation, but
just to bring you up to date, I looked the thing up last night, we have
approximately, we do not know exactly, from 5,000 to 7,500 separate
producing economic units.

I mean by that either corporations or partnerships or something of
that sort. And they are producing and selling coal from more than
8,000 mines. That figure 8,000 seems to have some magic today, be-
cause there are more than 8,000 cotton manufacturers, and more than
8,000 wholesale houses in a certain business. But those are the figures.

If there is any industry in the country which could be churacterized
as being small business, I would say that the coal industry would
fit under that description. The largest single unit in the industry
produces less than 10 percent of the national production, and we also
have a practice of selling through selling agents who represent a
large number of small producers, and those selling agents like to
keep their customers secret from the producers, and I know there are
many, many instances where the miners—the operating companies
which sell through these wholesalers, who are called “del credere
factors” because they guarantee accounts, but really they are agents—
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the producers do not know where the coal goes or who consumes it
and that would throw an extra burden on them to comply with all o

the income tax requirements which will inevitably be imposed upon
them unless this committee and this Congress take action forthwith.

We believe that in our competitive struggle with oil and natural
gas we will be hurt by failure to pass this legislation. The natural
gus companies are practically all regulated companies, and they are
entitled to pass the taxes on to their customers, and they do.

The o0il companies generally are very large economic units, and
most of the small companies producing oil sell their oil at the well
mouth, and so they are not concerned with the problem,

Whereas in the coal industry, practically all of the coal is sold by
agents, and the title passes f.0.b. the mines in most cases.

As 1 say, we are fmving our troubles anyhow, as you gentlemen
well know. Our production has not kept up with the economy of the
country. Our production last year dropped to 400 million tons,
roughly, from 500 million tons the year previous, and it has not been
restored yet by the boom in business which has occurred this year,
and we cannot stand any more tax burdens than are absolutely neces-
sary if we are to continue to serve the country.

want to thank you gentlemen very much for the opportunity of
ap¥earing before you and stating our views,
he CzarmaN. Thank you very much.

Senator CarrsoN. Mr. Chairman, I have no questions, but I would
feel remiss as a member of this committee if I did not make a state-
ment that I think it was 20 years ago, when I was a member of the
House Ways and Means Committee, that Mr. Campbell appeared and
testified on many occasions on the House side, and since Iplmve been
a Member of the Senate he has appeared, and never once has he ap-
Yeared but what he had something constructive to offer. And today

personally appreciate your suggestions. I think you have rendered
a real service to the committee.

Mr. CampeBerr. Thank you very much, Senator Carlson. I ap-
preciate your remarks.

The CaHARMAN. Thank you, Mr. Campbell. -

Mr. CameprLL. Thank you, Mr. Chairman.

(Mr. Campbell’s prepared statement follows:)

STATEMENT OF ROLLA D. CAMPBELL, TAX COMMITTEE, NATIONAL COAL ASSOCIATION

My name is Rolla D. Campbell. I aih general counsel of the Island Creek Coal
Co., Huntington, W. Va., and its subsidiaries, and senior partner of the law firm
of Campbell, McNeer, Woods and Bagley, of Huntington, W. Va. I appear here
today as a representative of the tax committee of the National Coal Association,

The National Coal Association is the trade organization of bituminous coal
mine owners and operators throughout the United States. Its members mine
more than two-thirds of the commercially produced bituminous coal in this
country. We have also been authorized to speak for the American Coal Sales
Alsstl)cmtion, the Anthracite Institute, and the Southern Coal Producers Asso-
clation.

My purpose in testifying before your committee i to explain the coal industry’s
positionr on Senate Joint Resolution 113, 8. 2213, and 8. 2281, all of which relate
to the power of the States to impose taxes on income from interstate commerce.
The general purpose of these bills is that stated in the title of Senate Joint
Resolution 113; hamely, “to bring about greater uniformity fn State taxation
of business income derived from interstate commmerce.”

1 Coples attached.
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The coal industry, llke many other members of the business community,
markets its products in various parts of the United Btates. Until recently, we
had assumed that selling goods across State lines would not subject a company
to State income taxes in the absence of manufucturing facilities and other per-
manent establichments in the fmporting States. This sort of transaction is com-
monly called, or at least used to be described as, exclusively interatate commerce,

The basls for the assumption that interstute activity is immune from State in-
come taxes has gradually been disappearing, as reflected in a line of Supreme
Court decislons which.have relaxed the coustitutional bars against such taxa-
tlon. The latest pronouncement of the high court® haa virtually obliterated the
doctrine that no State tax can be upheld where there 18 a total absence of in-
trastate activity. The ultimate test now appears to be whether a corporation is
engaging in substantial income-producing actlvity in the taxing States. If so,
the Federal Constitution offers no protection ugainst the fiposition of a fairly
apportioned, nondlscriminatory State income tax. The theory that no State tax
can be upheld where there 18 a total absence of local activity which is intrastate
in character seems to have dlsappeared,

In its vecent decislons, the Supreme Court seems to have departed from the
original purpose of the commerce clause. As stated by Chief Justice Marshall in
Brown v. Maryland : *

“It may be doubted whether any of the evils proceeding from the feeblencss
of the Federal Govermment contributed more to that great revolution which
introduced the present system, than the deep and general conviction that com-
merce ought to be regulated by Congress. It is not, thercefore, matter of sur-
prise, that the grant should be as extensive as the mischlef, and should com-
prehend all foreign commerce and all commerce among the States. To construe
the power so as to impair its efficacy, would tend to defeat an object, in the
attninment of which the Amerlcan publie took, and justly took, that strong
interest which arose from a full conviction of {ts nccessity.”

Coutrary to the recent offorts in Western Europe to provide a free market
area, the current trend of the Supreme Court decisions nllows the several States
increasing freedom in setting up trade barriers, In seeming disregard of the
principle that the commerce clause * * * by its own force created an area of
trade free from interference by the States.”* As pointed out by Mr, Justice
Frankfurter, in his dissenting opinion in the most recent cases, “the policy
that underlies the commerce clause” is that “whatever disadvantages may
accrue to the separate States from making of the United States a free-trade
territory are far outweighed by the advantages not only to the United States
as a Nation, but to the component States.”*

We want to express our appreciation of your committee’s prompt actlon in
scheduling hearings, which reflects a commendable recognition of the serious-
ness and urgency of this problem and a desire to accomplish in the immediate
future a partial solution which cught to be applaunded by State tax admlinis-
trators as well as by taxpayers. We also appreciate the expeditious considera-
tion of the matter by the Senaie Select Committee on Small Business, which
;-;\;mtmi in one of the legislative proposals being considered today (S. J. Res.

3).

All of these proposals would prescribe limitatlons on the power of the several
States to tax income from interstate commerce in those cases where a com-
pany’s activities within a particular State were less than the activities involved
in the recent Supreme Court cases, where State taxing power was held to have
been constitutionally exercised. In other words, they would eliminate from
the potential grasp of the State tax collector those seliing activities which are
carried on across State lines without the substantinl connection (nexus) with
the importing State which was found to exist In those recent cases,

We are heartily In favor of this “minimum activities” approach as an im-
mediate, practicable step which can be taken by Congress now as a starting
point toward reaching the ultimate goal of uniformity. This proposed legisla-
tion would restrict State tax jurisdietion to situations where the taxpayer has
a permanent establishment within the taxing State, such as a plant, warchouse,
or sales office. If enacted, it would alleviate the income tax problen: in a way

2 Northwestern States Portland Cement Co, v, Minnesota and Williame v, Stockham
Valves and Fittings, Ino., 358 U.8. 450 (1050).

312 Wheat. 419, 446 (1827},
¢ Freeman v. Hewit, 326 U.8. 249, 252 (1948).

® Cited footnote (2), supra.
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which would represent a falr compromise between the revenue requirements
of the States and Yhe need to preclude the possibility of unduly burdening
Interstato commerce with troublesome, and relatively unproductive, tax levies,

If States are allowed to tax tncome based on the mere presence of salesinen
within the State or even on salex solicitation without the physical presence of
sales agents, the Federal Government (as well as taxpayers) will be the loser,
For mont corporations, 52 percent of the State tax bill is pald by the Federal
Government in the form of an allowable deduction for Federal income tax pur-
poses.  Algo, the Federal Government picks up the tab for 52 percent of all
conts of determining State tax labllity and filing State tax returns, which costs
often exceed the amount of the tax itself,

The coal industry is especlally hard hit by the potentialities of the recent
Supreme Court decisfon, Other industries can move their plants, assembly
points, and so forth, to take advantage of favorable tax climates. There is,
liowever, no mobility possible when one is dealing with coal mines, and thus
we have no abllity to protect ourselves from posstble double taxation of income
by the varlous fitates, Many of the murkcts for coul lle outside the producing
States. For example, over 80 percent of the coal mined in West Virginia s
consumed outside var State.

In order to lllustrate the effect of the present situation of tax uncertainty on
our industry, I should like to refer briefly to a recent survey conducted by the
Natl&nal Ooal Association. Member companies were asked the following five
questions :

1. In what States does your company sell {ts products, where you have no
office, warehouse, stock of goods, or other place of business?

2. In which of the States listed under No. 1 is your selling activity carried
out by salesmen physically present in the particular State?

8. In which of the States listed in No. 1 {8 your selling activity carried out
by =2ome other me*hod of sollcitation, such as telephone or mail (without
having salesmen physically present within tie particular State)?

4. In how mauy of the Stutes listed above does your company file an
fncome tax return?

5. In how many of the States listed in No. 4 was your income tax liability
for 19568 (or the comparable fiscal year) less than $100?

Practically all of the companies replying to this questionnaire reported selling
their products in a State or States where they had no office, warehouse, stock
of goods, or other place of husiness. If the present uncertainty as to the limits
of State taxing power is not immediately removed by Congress, the result will
be that each of these companies will have to flle, or may have to file, income
tax returns in any of about 35 States which levy a tax on net income. Only a
few of them would be relleved of this burden by reason of shipping solely into
States having no Income tax., It should be borne in mind that all of these filing
requirements and potential tax Habilities are In addition to these which were
geiuerally asswned to have existed before the Supreme Court declsion early
this year.

Most of these coal companies sell products in Income tax States through the
efforts of salesmen physically present there at noine time during the taxable
year. Many of these States (as yet an undetermined number) are quite likely
to assert tax liabllity in this situution, in the hope that such authority will be
upheld by their own courts snd ultimately by the Supreme Court. Even the
considerable number of companies which accomplish sal: = In gome States with-
out the physical presence of salesmen may be in jeopardy if the revenue officials
desire to push their taxing powers to the supp««id constitutionnl Hinit,

Finally, our survey shows that very few companies flled fcoe tax returns
last year in States where they had no offices. If the taxing power of the States
is not circumscribed by Congress in fhe manner suggested, stuch filings will now
have to be increased many times, in order to avold the possibility of assess-
ments, interest, and penalties for failure to report. In this connection, it should
be noted that wmany of the States have no statute of limitations on the assess-
ment of back taxes in the event of fallure to file returns.

In conclusion, we wish to emphasize that the type of “minimum nretivitics'
legislation now being considered by your committee would eliminate Stsie tax-
ing power only in those situations where potential revenie collection is tiie jeant
and foreseeable difficulties o collection are the greatest. It would not reverse,
or “roll back,” the application of the recent Supreme Court pronouncements to
the facts before the Court. It would simply preclude the extension of State in-
come tax jurisdiction beyond the factual situations in which such power has
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already been expressly upheld by the Court in the cases hereinabove referred to.
Thus, it would prevent States from basing income tax liability upon the mere
presence of salesmen within their borders or even upon solicitation by mail,
telephone, or other means without the physical presence of sales representatives.

The benefits of this legislation to the country as a whole, in protecting the
free flow of commerce, would far outweigh the modest loss of revenue suffered
by those States which might be tempted to push their taxing powers into the
“gray area” left undefined by the Court. For this reason, we believe that the
proposed bills should be regarded as minimum, but permanent, legislation pend-
ing further study of a full-scale solution to the State tax problem.

(The following letter was subsequently received for the record:)

NATIONAL COAL ABSOCIATION,
Washington, D.0., July 28, 1959.

Hon. HARRY Froop BYRp,
U.S. Senate, Washington, D.C.

DEeAR SENATOR BYrp: During the hearings of the Senate Finance Committee
July 21, 1959, on State taxation of income from interstate commerce, Rolla D.
Campbell, representing the Tax Committee of the Natfonal Coal Association,
testifled in favor of 8. 2213 with some modifications, Mr. Campbell was also
authorized to speak for the American Coal Sales Association, the Anthracite
Institute, and the Southern Coal Producers’ Association. We understand that
the American Mining Congress also favors this legislation.

The recommended language was adopted in H.R. 8341, introduced by Repre-
sentative Elizabeth Kee on July 23, 1959, and made a part of the record of the
hearings of the Finance Committee, as a supplement to Mr. Campbell’s testimony.
This bill would prohibit State taxation of income derived by a person exclusively
from the conduct of interstate commerce, solely by reason of the sollcitation of -
orders in the State by such person, or by an agent or employee of such person,
if such person maintains no permanent or established stock of goods, plant, office,
or warehouse within the State,

The purpose of the words “permanent or established” is to prevent States
from taxing a person engaged exclusively in interstate commerce solely on the
basis of his setting up a temporary place of business, such as a display room in
a hotel. H.R, 8341 would also expressly provide that States may not retro-
actively apply the principles of the Supreme Court decision in the Northwestern
States Portland Cement Oo. and Stockham Valves and Fittings, Inc., cases to
assert tax llabilities for past years.

I hope that this proposed legislation will receive your favorable consideration
when the Finance Committee votes on measures to limit the power of the States
to tax income from interstate commerce.

Sincerely yours, Toxt P
‘oM PICKET,

Ezecutive Vice President.

The CaairmMaN. The next witness is Mrs. Pauline Dunckel, Institute

of Appliance Manufacturers.
Take a seat, please.

STATEMENT OF MRS. PAULINE DUNCKEL, EXECUTIVE SECRETARY,
INSTITUTE OF APPLIANCE MANUFACTURERS

Mrs. Duncker. Mr. Chairman and members of the committee, I am
Pauline Dunckel, executive secretary of the Institute of Appliance
Manufacturers, a trade association made up of producers of many
types of major appliances and charcoal grills; and their principal
suppliers who sell raw materials and components.

Because much of what I have to say has already been said, I should
like to file my brief, if I may, Senator Byrd.

The Caammman., Without objection,

Mrs. Duncken. And make one or two suggestions and perhaps cite

a case history to you.
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I think one of the two most important things we have to do today is
to try to define what one of your witnesses, I think perhaps Senator
Sparkman, calls business presence in a State. None of us denies the
States the right, Senator Carlson, as you suggested, to assess out-of-
g:att: corporations for their fair share of the costs of running the
State.

_ However, there must be some limit. Congress cannot vacate its ob-
ligation to regulate interstate commerce.

I feel very presumptuous to suggest a definition to men so well
qualified as you, but since you have asked a definition of most wit-
nesses, I should like to take the definition sponsored by Mr. Salton-
stall and eliminate the references to “other places of business” on
page 2 of the bill.

The Caarman. Let us see, You take the Saltonstall bill and sug-
{);eislt2 what amendments? Is that the bill ou prefer, the Saltonstall

111°¢ ’
Mrs. DunckeL. Yes, S. 2281, On page 2, line 2——

The Crairman. Page 2, line 2.
Mrs. DunckeL., At the end of the line, after the word “maintain”

strike out the remainder of the sentence and substitute :
* * * 5 permanent office, warehouse, or plant in the State, and does not have
an officer, agent, or representative in the State who has an office in the State.
The CuairmMaN, What would be your own definition of the word

“permanent”? )
Mrs, Duncker. I think any office that had a commercial lease on it

would be permanent, wouldn’t you think so? I wouldn’t think a hotel
room woqu be permanent unless you had a lease on it.

The CuairmMaN. You mean it would not be the length of time, but
where it was located ? "

Mrs. Duncker. I think commercial leases are pretty much a matter
of custom in localities and States, and there is usually a minimum of

1 year for a commercial lease. .
The Crarmax. Is there any legal definition of the word “perma-

~

nent”?
Mrs, Duncker. I am sure there are many, but a word that con-

notes permanency is the best I can come up with. There are, I am
blish

sure, many legal precedents already esta ed by the courts,

The Criaikman. Would you regard an office that had been there 3
months as permanent ?

Mrs. Duncker. I should think it would depend on whether he had
taken a lease for a longer period. I am trying to get around the type
of display they mentioned this morning about shoes. I would not

consider that—-—
The CuamrMaN. I am just wondering if there is not some other

word which would tie it down more closely.
Mrs. Duncker. Well, maybe 1 year.
The Cuaresman, It may be they would not want permanently to

Jease it.
Mrs. Duncken, In the committee’s judgment, they can define a

period if they want to tie it down to a time limit.
I think the principal confusion is in the “other place of business”

parts of these definitions, and that is what T would like to see you
eliminate, if you can.
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I also like the Saltonstall bill because it does provide for a definition
of “manufacturers’ agent.” I do-not think it is particularly impor-
tant that an agent should represent more than one seller, because

rhaps at any one time he might have only one client, His function
would still be that of a factor.

The Saltonstall bill also protects us from any retroactive claims
for taxes, interest, and penalties, of which industry is fearful.

This morning, several requests were made for case histories of how
this thing would actually affect an industry or a company in inter-
state commerce. I have three examples which I picked from many
replies. One is from a small company in Ohio employing 175 people
which sells gas ranges in 28 States. The treasurer of the company tells
me that under g)resent laws he is already getting some taste of the prob-
lems arising from doing business as a foreign corporation. They
are required to qualify in 10 States which have various applicable
taxes, including income tax. He says in part: ,

Most of the income tax returns are considerably more complicated than the
Federal income tax returns and, in addition, it is necessany to maintain through-
out the year, speclal records of sales from within and without the State as
well as monthly inventory balances for each location.

I do not believe that has been mentioned earlier today, but for a
small company to maintain inventory records in all these various
locationsis a blg job.

He says it takes a man on his staff at least 1 day to compile a State
tax return, and often the tax is only $10 or $25.

In the first 6 months of this year, this company, with 175 employees,
filed 63 special tax returns in only 8 of the 10 States in which it is
qualified. He says that the.cost of the returns was several times the
cost of the taxes, although the tax itself was fairly burdensome.

I took another larger company, also in the State of Ohio. This
one employs, I should say, 1,200 to 1,500 persons, and they tell me
that they file quarterly reports on unemployment taxes in 32 States.
That is 128 a year. They withhold taxes on incomes of employees in
three States.

They file 40 personal property tax returns, 7 franchise taxes, 7
corporate income tax forms, 3 corporate franchises based on income
7 sales tax forms, 4 intangible property taxes, 8 business licenses, and
5 information returns. That i1s more than 200 returns for a single
company. He says he has a full-time employee paid $7,500 doing
nothing clse, and that does not include his keeping of the records or
his overhead-for that employee. -He.pays $5,000 for special tax and
accounting services. Commerce Clearing House service and others
cost several hundred dollars a year. Stacks and stacks of pages of
tax information have to be analyzed.

As I said, we reconize the rights of the States to impose taxes, but
we do not think that the mere solicitation of sales through salesmen,
manufacturers’ agents, telephone, or correspondence, is anything but
interstate commerce and, therefore, subject to the regulatory powers
of Congress, and Congress alone.

Another problem which seems to me important and has not been
mentioned today is this: If you were running a business in the neigh-
borhood of Washington, D.C., and you wanted a salesman to cover
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Delaware, Maryland, Virginia, West Virginia, you would have to
analyze ull the State laws to decide where it would be most advan-
tageous for him to live and have an office.

am not sure that just the establishment of a sales office, if you do
not maintain an inventory of goods, is a good test of “business pres-
ence.” That was the principal problem in the Georgia case, because
the salesman who wag involved covered three States, as I remember,
perhaps five States. He merelﬁr happened to have his office in Georgia.

That is one problem which must be worked out. How are you
going to define interstate commerce so you can have a clear line of

emarcation for tax purposes between the States and the Federal
Government’s jurisdiction ¢

The second problem is probably much more complicated, and I
doubt that it cen be handled at this session, but I hope the stopgap
measure can be enacted—that ig to develop appropriate formulas
under which States may tax out-of-State companies.

Many lawyers feel that Congress can develop some such formula
and not override the States’ legal jurisdictions regarding taxes.

Some States, as you know, use a percentage of sales as the measur-
ing stick for tax allocation. QOthers compare property held within
the State to national property holdings. Some use payrolls. Some
use a combination of two or more of these factors.

It is because of this variety of formulas that it is possible that
more than a comi)a,ny’s total income will be taxed.

At this point I should like to use my last reference to a member of
the industry. This is a small company in Tennessee with less thun
500 employees, which makes about 8 or 10 different kinds of appli-
ances. The president of this company says:

In attempting to expand our markets into new States, we frequently spend
more over & period of time than the gross profits.from sales. How can we fairly
apportion this development cost when the same representative may cover two
or three States? What about voluntary mail orders?

He mentioned a customer in Illinois who buys by phone or by letter,
picks up the goods in his own truck, strictly an interstate transaction.
Yet he says tﬁat Illinois may try to impose a corporafe income tax of
some form or franchise tax on his business.

He goes on to ask:

What are taxable profits? This can vary from State to State. It takes a law-
yer to tell the difference. Are they net before or after Federal income taxes?
If after, tpen all these State taxes are deductible before computing Federal tax.

He has a little marginal note. He'says:

Tell Senator Byrd if too many of these State taxes are collected, he may have
to raise his Federal tax rate, because the imposition of the State taxes could
shrink the net profits of the company to an extent, as previously pointed out,

where Uncle 8im would be paying half the bill.

We all know how great the pressures are for rising tax revenues
in the States, and they are certainly not going to lessen. We also
know that it is natural for any legislative body to prefer a tax which
will have the least effect on the nearby ballot box.

The Cuamman. ‘I think we will have to suspend to vote.

Mrs. DunckeL., I appreciate the chance to testify, and thank you

very much.
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(Mrs. Dunckel’s prepared statement folloﬁvs:)

STATEMENT ON BEHALF OF INSTITUTE OF APPLIANOE MANUFACTURERS BY MAs,
PAULINE DUNCKEL, EXEOUTIVE SEORETARY, RE NEEDED LIMITATIONS ON THE
POWER OF THE STATES TO IMPOSE TAXES ON INCOME DERIVED EXOLUSIVELY FROM

THE CONDUCT OF INTERSTATE COM MERCE

Mr. Chairman and Members of the Committee; I am Pauline Dunckel, exocu-
tive secretary of the Institute of Appliance Manufacturers, a trade assoclation
made up of producers of many types of major appliances and charcoal grills,
also their principal material and component suppllers.

The institute appreciates this opportunity to appear in support of the prin-
ciples set forth in 8. 2281, 8. 2213, and 8. J. Res, 118. Such legislation is much
needed to clear away the confusion resulting from U.8. Supreme Court decisions
in the cases of Northiwestern Statcs Portland Cement Company and SBtockham
Valves and Fittings, Inc. which broadened the area where the State may tax
interstate commerce.

The industry for which I speak is made up of a relatively few large companies
and a great number of medium- and small-sized concerns. These smaller units
do not have the benefit of full-time legal counsel on tax matters. Their accoynt-
fng departments are small and handle the already multitudinous reports re-

quired by local, State, and Federal authorities.
One small company in our industry employing 175 to 250 persons reported

a few days ago: .
“Our sales are made direct in 28 States. Under present laws, we are getting

a taste of some of these problems in States where we are qualified for doing
business gs a foreign corporation. We are now qualified in approximately 10
States that have various applicable taxes including income tax.

“Most of the income tax returns are considerably more complicated than the
Federal income tax returns and, in addition, it is necessary to maintain through-
out the year, special records of sales from within and without the State as well
a8 monthly inventory balances for each location. The recordkeeping is a tre-
mendous problem.

“Preparation of one of the various tax returns will, in most cases, require the
time of an individual for at least a day and then in many instances, the tax
obligation will be for the minimum of §$10 to $20.

“In the first 6 months of this year, we have prepared and submitted 68 special
tax returns to eight of these States. Each of these has required a considerable
amount of time for preparation. It is possible that a large company, using
puncheard equipment, might be able to accumulate the information and prepare
these returns more economically, However, the size of our operations certainly
does not justify the added expense for such equipment.

“In addition, there are costs involved in legal and tax services, and I haven't
mentioned the actual taxes paid. They are not all as small as $10 to $25.

“If the other States, in which we sell, were to enact income tax or franchise
tax laws applicable to us, it is conceivable we would require three additional
people maintaining records and preparing returns.”

I have another report from one of the larger units in the industry whose treas-
urer says he I8 required to file under present regulations a total of 76 tax reports
annually to States outside of Ohlo where his manufacturing facilities are lo-

cated. These returns are subdivided as follows:

Personal property faxXes o e 40
Franchise taXes o e 7
Corporate income. e 7
Corporate franchise based on income. e 3
Sales taAX. L ——— 7
Intangible property t0 X oo e 4
BUSTNESS THOCIISOR e ettt e e e e e o e e e o e e e o e o e o e 3
Information returne. e ———————————— 5

-— 76

In addition. this company is required to file quarterly reports on unemploy-
ment taves in 32 States and withhold State income tares on employees residing

tn 3 States—a total of more than 200 returns.
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This man estimates that the direct cost of preparing these returns is $7,500
per year und to that figure must be added $5,000 in tax services and attorneys’
and accountants’ fees. Bear in mind this is the cost of filing the returns and does
not include the cost of setting up the necessary records and paying the taxes.

He points out that these are in addition to reports required by Ohio and by
the Federal Government including Internal Revenue, Securities and Exchange
Commisslon, and Social Security.

There aro several excellent State tax services published in this country. One
of the better known costs $700 a year and that cost alone would work a hard-
ship on a small business., But the greater burden is in analyzing the various
local rules to determine whether or not a company is subject to the tax and, if so,
going through the tremendous detail required to calculate the tax, make the re-
turn, and finally pay the amount due,

We recognize that the individual States have the right to tax an out-of-State
company if that company “does business” and operates an office, plant, ware-
house, or other place of business in the taxing State, but we cannot accept the
idea that the mere solicitation of sales through salesmen, manufacturers' agents,
telephone, or correspondence is anything but interstate commerce and therefore
subject to the regulatory powers of Congress and Congress alone,

In this, as in other areas, the decisions of the Supreme Court are continually
being molded and gradually changed to conform to new conditions in this coun-
try. This is as it should be. However, in the field of interstate commerce where
the power to regulate is so specifically reserved to Congress by article I, section
8. clause 8 of the Constitution, Congress has an obligation to clarify at least two

major points:

1. The definition of interstate commerce. A limiting definition is set up
by all three of the bhills under consideration at this hearing. We respect-
fully request that the wording in 8. 2281, section 1(b) be adopted. This
would have the effect of limiting a State’s power to tax any out-of-State in-
dividual or company which solicits business only through nonresident sales-
men, letters, wires, ete., or through manufacturers’ agents who may reside
in the taxing State but who handle several lines.

2. Develop appropriate formulas under which the States may tax out-of-
State companies which maintain offices, warehouses, plants, or other | laces
of business within the taxing State. Some States use a percentage of sales
made within the State compared to a company’s total sales as the measuring
stick for determining how much tax is owed to the State. Others use a
comparison of the amount of husiness property, capital ass~ts, and inventory
owned within the State compared to the total of such properties owned by
the company. Some use a formula which combines hoth factors.

It is entirely conceivable (and here I am agreeing with no less an authority
than Mr. Justice Frankfurter) that hecause of the multiplicity of taxing for-
mulas, a company micht be forced to puy the various States on amounts of busi-
ness which, when totaled, would be more than the compan§’s actual sales for

the tax year.
This statement from a third member of the industry throws light on this par-

ticular problem:

“In attempting to expand our markets into new States, we frequently spend
more over a period of time than the gross profits from sales. IHow can we fairly
apportion this development cnst when the same representative may cover two or
three States? What abhout voluntary mail orders?

“Ag an example we do a sizable business with a concern in Illinois. No sales-
man calls on them. All quotes, orders, ete., are handled by mail or telephone.
We do not even deliver to railroad, but instead their truck picks up at our plant.
If there is such a thing as a purely interstate transaction this certainly quali-
fies, yet under the ruling we are doing business in Illinois and could be subject

to tax.
“What are taxable profits? 'This can vary from State to State. Are they net

If after, then all these State taxes are
deductible before computing Federal tax. If before, then it is conceivable that
the amount for Federal tax could shrink to such an extent that an increase in

Federal rates would be necessary.”
We all know that with the rising costs of Government and the natural desires

of people for more and better hospitals, schools, roads, police and fire depart-
ments, recreational facilities, there is an ever-increasing pressure for higher

{axes at the Federal, State, county, and municipal levels,
43695—59-——T7
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. d
. A very understandable trait of State legislatures is to impose taxes which
have the least possible impact on the State ballot boxes. This is one of the
reasons why Staté taxes on out-of-State corporations could become a heavy bur-

den to interstate commerce.
The appliance industry is important in the American economy, selling neces-

sities of life, but this industry is also very sensitive to changing business condi-
tlons. Ifor instance, the recent recession which lasted 8 to 10 months for most
‘fndustries ran a course of more than 3 years, from August 1955, to the late
months of 1938, before .any real recovery was felt by the appliance industry.

We are not a high-profit industry.
We have had a great many changes in our industry in the past two decades

and those changes—mergers, consolidations, Hquidations—still continue. This
is a part of the free enterprise system and I mention business casualties only to
indicate that the industry is not too stable financially even when business is good.
To impose a multiplicity of State taxes on purely interstate transactions would
add a burden which some of the smaller appliance companies would find ex-

tremely difficult to earry.
We as an association—and I am sure you gentlemen will agree with me on this

premise—are of the opinion that our industry will serve the country best if it
continues to be made up of many small- and medinm-sized companies as well as

the larger units which have contributed greatly to our progress.
We respectfully request your favorable consideration of 8. 2281 and of that
portion of Senate Joint Resolution 118 which provides for the appointment of a
commission to study appropriate formulas for determining the tax base for out-
of-State companies which nctually maiitain offices, plants, warehouses, or other
places of business in the taxing States.
Thank you for giving me this opportunity to appear before you.

(Short recess.)
The Cuairman. Our next witness is Mr. Frase.

STATEMENT OF ROBERT W. FRASE, ASSOCIATE MANAGING DIREC-
TOR AND ECONOMIST, AMERICAN BOOK PUBLISHERS COUNCIL

Mr. Frase. Mr, Chairman, my name is Robert W. Frase. I am asso-
ciate managing director and economist of the American Book Pub-
lishers Council, of 24 West 40th Street, New York, N.Y.

The council is the general association of book publishers in the
United States. Its 154 member firms include almost all general or
“trade” book publishers, such as the Viking Press, Charles Scribner’s
Sons, Harper & Bros., and Random House; most scientific and tech-
nical book publishers, such as McGraw-Hill and D. Van Nostrand;
many medical publishers, such as Paul B. Hoeber, Inc., the Blakiston
Co., and W, B. Saunders; almost all university presses; publishin
houses of many of the major religious denominations; the larger book
clubs; and the major publishers of inexpensive paperbound books.

I am also authorized to speak today on behalf of the American Text-
book Publishers Institute, a similar organization representing sub-
stantially all major ublishers of elementary, high school, and college
textbooks and encyclopedias and other similar works of reference.

Together the members of these two associations publish perhaps 90
percent of the books appearing in the United States.

The council and the institute are grateful for the opportunity of
gyesqnthg this statement on the effect on book publishing and book

istribution of further State laws which would tax the income of cor-
porations doing business in a national market.

In view of the limited amount of time available for these hearings,
I shall not attempt to-cover this subject in complete detail nor to
duplicate the competent analyses of the problem which have been made
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by others, including the Select Committee on Small Business of the
Senate in its report of June 30, 1959.

Rather, I should like to concentrate on the particular burden that
State taxation of this nature would place on book publishing and the
damage which would consequently be done to the educational, scien-
tific, and cultural life of this countxg.

The three bills being considered today by this committee, Senate
Joint Resolution 113, S. 2213, and S. 2281, are all designed to assert
the power of the Congress over interstate commerce by prohibiting the
State taxation of income derived from interstate commerce unless the
business firm has a stock of goods, an office, a warchouse, or other
physical facility in the States imposing such a tax. Federal legislation
of this nature is being proposed because it is feared that the States will
be encouraged to enter this field of taxation by the Supreme Court
decision ofg February 24, 1959, in the Northwestern States Portland
Cement Co. case. .

It has been pointed out that, by and large, the States have hitherto
collected business or corporate income taxes from large corporations
which had branch offices or other physical facilities in these States,
but such taxes have not been imposed on smaller firms which had no
such facilities but merely sold goods either through salesman or by
direct mail.

If the States were to extend their laws to tax the income of all
corporations selling goods in interstate commerce, an enormous burden
would be placed upon small firms doing business in a regional or na-
tional market. The cost of the paperwork involved in filing 40 or
50 State corporate income taxes would make it impossible for some
small business firms to stay in business at all, and would probably
forcia1 others to stop doing business in States where the volume was
small,

Let us see how the further extension of State taxation in this field

would affect the publishing and distribution of books in the United
States. First of all, book publishing firms are small businesses. Of
the 154 members of the Ainerican Book Publishers Council, probably
only about 10 percent have sales of over $10 million & year and the
great bulk of our member firms have sales of less than $5 million a
year.
Yet all these companies must attempt to sell their books in every
State in the Union. They cannot restrict their sales to a single State
or a small group of States as some types of small businesses are able
to do. Onf; a very few book publishers have any branch offices or
resident agents scattered around the country.” They do their selling
through traveling salesmen who call on book stores, educational in-
stitutions, and libraries in the various States, and they also sell di-
rectly by mail to these several types of customers as well as to indiv-
idual consumers as in the case of book-club operations.

Therefore, at present, book publishing firms are not, with very few
exceptions, now subject to State corporate income taxes except, of
course, in the States in which they have their principal offices.

If the States proceed further to tax income from interstate com-
merce, these small publishing firms would be required to file reports
and to pay these State taxes. The preparation of the reports would
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frequently be much more burdensome than the actual amount of tax
assessed.

For example, in somo States, especinlly in the South and West, a
small book publisher may frequontly have less than $100 of annual
sales and a net profit after taxes on such sales of $2 or $3 or less. The
filing of State corporate income tax roports in such cases would cost
as much in staff time as the gross nmount of sales in such Statoes,

Faced with such a situntion, publishers might even be forced to
considoer refusing to soll books to book stores, libraries, and other in-
stitutions in those States because the cost of doing business would be
many times the revenue obtainable from doing so.

Other small publishers might find this nd(ﬁad burden so sovere as
to require them to discontinue thoir operations entirely. Those which
did stay in business would be forced to pass on incrensed costs to their
customenrs in the form of higher prices, since low profit margins would
not be suflicient to absorb additional expenses of this magnitude,

The ultimate effect would be detrimental to education, scientific de-
velopment, and cultural activity in the States imposing such business
taxes, and to the country as a whole, to a degree far outweighing the
genefits derived from the negligible amount of additional revenue
which would accrue to the States from such taxation.

Wao strongly urge favorable action by this committee on one of the
bills before you, drawing a line beyond which State taxation of inter-
stato commerco shall not be permitted to go. All of the three bills
under consideration propose drawing a similar line based upon the
present practice of most of the States—permitting no taxation of busi-
ness income unless the business firms to be taxed have physical facil-
ities or resident agents in the States in question. Beyond this, Senate
Joint Resolution 113 also proposes the establishment of & Commission
on State Taxation of Interstate Commerce to study this whole ques-
tion further and to formulate an equitable solution to problems ex-
perienced by small businesses subject to a multiplicity of State income
taxes, while at the same time giving due weight to the revenue require-
ments of the States. We would favor such a further study, but only
after action is first taken to prevent the problem from getting worse
while the study is being made.

After listening to the discussion in these hearings this morning, I
feel that T should say a few further words on the matter of definitions
in the several bills. The question has been raised as to whether the

hrase “other place of business in the State,” which occurs in all three
»ills, shonld not be dronned because it might permit State taxation
of business income which should not be taxed by the States. I be-
lieve that this phrase should be dropped because it might conceivably
subject a book publisher to State taxation if his salesman or agent
had his home in one of the States in which that salesman or agent
solicited orders, interpreting a residence as coming within the phrase
“other place of business.” The same question of interpretation might
conceivably also arise in connection with a temporary exhibition of
samples in a hotel or elsewhere.

Also, in S. 2281, T beliove that an independent contractor should not
be defined as one who solicits orders for more than one seller. Selling
through an indenendent contractor should not subject a firm to State
taxation, reeardless of whether the independent contractor solicits

orders for only one single firm.
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The Cuamrman, Thank you very much.
Our next witnessis Mr. Sewall Strout, of the New England Coun-

cil for Economic Development.

STATEMENT OF SEWELL STROUT, VICE CHAIRMAN, TAX AND
FISCAL POLICIES COMMITTEE, NEW ENGLAND COUNCIL FOR

ECONOMIC DEVELOPMENT

Mr. Strour. My name is Sewall Strout, and I am representing the
New England Council for Fconomic Development, of which I am
vice chairman of the tax and fiscal policies committee,

I am also an oflicer of the Canal National Bank in Portland, Maine.

The New England council is an organization supported by business,
industry, and commerce in the six-State aren. We have approximately
3,100 members, representing all segments of our economy. The state-
ments and positions taken by this organization, therefore, truly rep-
resont the composite thinking of the region rather than just separate
industrial or business groups.

I would like to confine my remarks for the next few minutes to the

roblems inherent in the recent decisions 'y the U.S. Supreme Court,
involving the corporation income tax laws of Georgia and Minnesota.

It is the considered opinion of this organization that these deci-
sions have opened up a Pandora’s box so far as State income tax laws
pertaining to interstate commerce are concerned. This is something
which will have a far-reaching and costly impact upon the economy
of not. only our New England region, but the Nation as a whole.

I think that Justice Frankfurter in his dissenting opinion states

very well the situation now facing us. He said:

My objection 1s the policy that underlies the commerce clause, namely, what-
ever disadvantages may accrue to the separate Stgtes from making of the United
States a free-trade territory are far outweighed by the advantages not only to
the United States as a natlon, but to the component States. I am assuming, of
course, that today’'s decision will stimulate, if indeed it does not compel, every
State of the Union, which has not already done 8o, to devise a formula of ap-
portionment to tax the income of enterprises carrying on exclusively interstate
commerce. As a result, interstate commerce will be burdened hot hypothetically
but practically, and we have been admonished again and again that taxation

is a practical matter.
I think that interstate commerce will be not merely argumentatively but ac-

tively burdened for two reasons:

It will not, I believe, be gninsaid that there are thousands of relatively small-
or moderate-size corporations doing exclusively interstate business spread over
several States. To subject these corporations to a separate income tax in each
of these States means that they will have to keep books, make returns, store
records, and engage legal counsel, all to meet the divers and variegated tax laws
of 49 States, with their different times for filing returns, different tax struc-
tures, different modes for determining “net income,” and, different, often con-
flicting, formulas of apportionment. This will involve large increases in book-
keeping, accounting, and legal paraphernalia to meet these new demands. TLk=
cost of such a farflung scheme for complying with the taxing requirements oz
the different States may well exceed the burden of the taxes themselves, especially
in the case of small companies doing a small volume of business in several States.

Ninety-two percent of the business in New England and 90 per-
cent of the business in the United States is in the small business
category, I am informed. Many of the States have already indicated
their intention to take advantage of the Minnesota-Georgia decision.
The impact of existing as well as future State laws imposing an in-
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come tax on interstate commerce transactions will be exceptionally
-severe on our smaller companies.

In New England, for example, where our States are relatively
small, even a very small business soon finds itself engaged in business
crossing many States lines, Markets today do not follow the arbi-
trary geographic boundaries of political entities, The whole north-
east section of this country from Maine to Delaware is rapidly be-
coming a single strip city, an integrated market area oblivious to
State boundaries, and this is also true of other sections of the
country.

In many instances the profit margins of our smaller companies are
already shrinking, and one of their most important assets in compet-
ing with their larger cousins is their flexibility. If they are forced
to add costly overhead, their competitive advantage has once again
been minimized and many of them may be forced out of interstate
business, if not out of business entirely.

We have already had indications from our membership that this
will happen. This obviously would have a very depressing effect
on our national economy. ,

The Supreme Court has acted, and the die is cast. The precedent
for our 50 States to enact legislation levying income taxes on non-
resident corporations doing business within their borders has been
set. The only solution here is for the legislative branch of our
Government to remedy this serious situation.

In this connection, I think that there are certain angles that re-
quire careful consideration. Under several of the proposed bills to
correct this situation, it is provided that States and political sub-
divisions thereof shall not be permitted to impose an income tax on
income derived from a trade or business by a person engaged in inter-
state commerce unless such person is carrying on such trade or busi-
ness in such State. They then state that a person is not carrying
on a trade or business in the State solely by reason of one or more
sales of angible personal property in the State if such person does
not have or maintain an office, warehouse, or other place of business
in the State, and does not have an officer, agent, or a representative in
the State who has an office or other place of business in the State.

These bills further provide that the terms “agent” and “representa-
tive” do not include an independent broker or contractor who is en-
gaged independently in soliciting orders in the State for more than
‘one seller and who holds himself out as such.

This is certainly a step in the right direction, but I merely wish
to suggest that further consideration be given to the following situa-

tions:
1. What about companies selling services and not tangible personal

property ?

2. Wi‘:at, about a situation where a company may have a sales
representative residing in a State which imposes such an income tax?
XIf the representative acts for two or more concerns as an independent
contractor, the tax could not be imposed ; but if he acts for only one
concern and it should be held that his residence was the equivalent
of an office, as iy likely, then the concern which he represents would

be subject to the tax.
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3. Should the maintenance of an office solely for the purpose of
sales solicitation where no plant or warchouse s located in the State
be sufficient to justify the imposition of the tax?

I do not know the best answers to these questions. I only know that
it is of vital importance, particularly to small business, that every
offort be made to control the taxing power of the States as it affects
interstate commerce so that our economy will not be seriously injured.

I thank you, both for myself and the 3,100 interested members of
our organization, for your interest in listening to our views today.
All of us are deeply interested in the survival of small business in this
cou(liltry, and here 1s an opportunity to provide for and safeguard its
needs. ‘

I believe Congress should act with respect to State taxation of
interstate commerce, and not rely on the States to pass uniform laws.

I also believe that there was general agreement that if a person, a
corporation, maintains a manufacturing or assembling plant, ware-
house, or stock of goods for sale, he or it should be subject to the
State’s income tax.

The serious difficulties seem to me to arise when the maintenance of
an office or other place of business—and let me emphasize those
words—also subjects the person or firm to such income tax.

For example, under the Saltonstall bill, a representative or agent is
defined. Under that bill there would be a serious question if & con-
cern had a salesman resident in a State who had no office there outside
his home, which would probably be held to an office if he used it for
telephone calls or mail purposes; whereas when he operates among
tshe adjoining States there would be no imposition of tax in those

tates.

Also, it seems to me that providing that a manufacturers’ agent, so-
called, who represents two or more concerns,shall not incur a tax for
his firms, is rather farfetched in comnarison with the proposition of
the same man representing a single concern.

In other words, from the hearing today the gist of this matter seems
to be the difficulty under all the bills of determining just what “office”
or “other place of business” means, and I would suggeSt at this time
that perhaps the solution would be to eliminate both of those tests, or
defining them more closely by stating that an office should not include
an office maintained merely for the solicitation of orders.

Thank you very much.

I wou]g like the opportunity of submitting, on behalf of the New
England Council, some suggested amendments to the pending bills.

(The suggested amendment subsequently submitted by Mr. Strout

follows:)
SUGGESTED AMENDMENT TO S. 2213

Of the three bills discussed at the hearing on Tuesday, July 21, 1959, hefore
the Senate Committee on Finance, Senate Joint Resolution 118, S. 2213, and
8. 2281, I prefer the §. 2213, which I will refer to as the Bush bill, seems to me
the best provided certain amendments are made to it. The principal reason
why I do not favor . 2281, the Saltonstall bill, is that it does not include
service businesses in those that would not be subject to State’s income tax.
Senate Joint Resolution 113 and the Bush bill do take care of this situation.

I would suggest an amendment to the Bush bill, striking out the words
“office” in line 9 and the words “or other place of business within the State”
in line 10. To make the sentence read properly, I would suggest inserting the
word “or” before the word “warehouse” in line 9.
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As I polnted out in my statement and in my supplementary remarks at the
hearing, it seems to me that the principal difficultics with the problem arise be-
cause of the inclusion of the word “office” and “or other place of business.” This
18 also true of the other bills.

It the wordr “office” and “or other place of business” are left in the bill then
all kinds of questions artse as to what is an “office” or “other place of business.”
For example; a manufacturer in an eastern State having a sales representative
in the Wesntern States who for the purpose of convenience resides in one of the
Western States, may be lield subject to income tax of the State where the snles-
man resides simply beeause his residence may be held to be “office” or “other
place of business.” The same question arlses with a traveling salesman who
may stop for a week or two {n a hotel,

There seems to be enough protection in the other language of the Bush bill
which rends as follows: “solely by reason of the solicitation of orders in the

State by such person, or by an agent or employee of such person.”
Respectfully submitted,
Sewarr ©. Strovur,

Chatrman, Tae and Fiscal Policy Committee, New England Oouncil.

Mr. Strour. I appreciate the op}mrt unity you have given to me to
present. this statement on behalf of the New England Council.

The Crramrman. Thank you, Mr. Strout.
The committeo will adjourn until 10 o’clock tomorrow morning.
(By direction of the chairman, the following is made a part of the

record ;)

STATEMENT OF AMFRICAN ASBOCIATION OF NURRERYMEN, INC., ON TAXATION OF
INTERSTATE COMMERCE, RICHARD P. WHITE, EXECUTIVE VICE PRESIDENT

The American Association of Nurserymen is composed of approximately 1,675
members located in 47 of the §0 Statea and doing business in all of them. By
all standards, the firms making up our membership are small businesses, averag-
ing less than 10 permanent employees, frequently with only 1 or 2 and are gener-
ally family owned. DPart of the operation of a great many of these nurseries in-
volves anles across State liner and well over 100 of them are in the full-time
mail-order business, mailing catalogs and accepting sales at the home office
as A result of catnlog orders from many different States. Some nurseries send
salesmen on commission {nto varlous States mollciting orders. Rarely does a
nursery maintain facilities in a State other than that in which its farms and
warchousing facilities are located.

This statement I8 in support of the various bills which are designed to alleviate
the tax burden placed on small businesses in this country as a result of the
recent Supreme Court declsions in the T. V. Willlams v. Stockham Valves &
Rittings, Ino., and the North Western States Portland Cement Co. v, Minnerota
cases. These decisions support the State's authority to tax the net income of a
foreign corporation derived from sales within the State even though the trans-
actlon 1s exclusively in interstate commerce provided the tax is nondiscrimina-
tory and is properly apportioned.

This declsion will necessarily result in a tremendous burden of paperwork
to maintain records in order to he able to determine taxe’ due the various
States. Most nurseries operate on a narrow margin and their success {8 often
directly related to maintain a low overhead factor. They do not find {t necessary
nor can they afford to employ tax accountants, tax lawyers, and statisticians to
help them In the operation of their business. The hiring of such personnel would
be absolutely necessary under the Supreme Court decision in order for a nursery
to avold violating the law of some State In which it inakes a sale. Few nurserles
if any, maintain records of business done in each State. Territorles are not
broken down in this manner and to reorganige them on such a basis would be
costly and artificlal with respect to their normnl business operation.

We have already recelved Information that certain wholesale nurserymen
will reduce the number of States in which they solicit orders on account of the
agggdd burdens imposed in record keeping. The small volume does not justify the
a - cost.

Strictly mail-order concerns, which are obviously now taxable on net income
in all States in which orders are gunerated only by the mailing of printed mate-
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rial will be forced to reduce their mailing lists. This will automatically reduce
thelr volume of sales. -As ) consequence it will reduce postal revenues for third-
clags catulogue mailing and parcel-post revenues for delivery.

The nurseries of this country are perfectly willing to pay their fair share of
the tax burden necessary to keep our economy healthy. They are very much
afraid, however, that under the law as it now stands, there will be many
Instances where, in addition to the greatly increased operational costs for com-
plyl%g, a nursery will find that more than 100 percent of its net has been
taxed.

Many bills have been introduced to the Congress which will have the effect of
alleviating thls problem. The American Association of Nurserymen wishes to
record its support of the immedlate adoption of any bill which would prohibit
a State from taxing Income derived by a business whose only activity within the
State Is solicitation of orders,

We wish to thank the committee for this opportunity to express our views on
this subject which is of such Immedinte and great fmportance to the nursery

industry.

AMERICAN TRUCKING ABSOCIATIONS, INC,,
Washington, D.O., July 22, 1959.

Hon. Harry F, Byrp,
Chairman, Committce on Finance,
U.8. Benate, Washington, D.C,

DEAR Mg, ("1i. .aMAN: A8 managing director of the American Trucking Asso-
clations, Iuc., I take this opportunity to discuss a few of the problems of the
taxation of interstate commerce and the bills relating to that taxation as pre-
sently considered by your committee.

The American Trucking Assoclations, Inc,, is a federation that was established
in 1933 as the natlonal trude association of the trucking industry representing all
types of motor carriers of property, both for hire and private. We have affi-
lHated associations in all 48 States and in the District of Columbia and by reason
of sald assoclations, we are fully cognizant of the present problems relating to
the taxation of motor carriers which have sharply increased since the decisions
of the Supreme Court in Northwest Portland Cement v. Minnesota, Williams v.
Stockham Valves and BT & WNC v, Curry. For the first tiine in the history
of constitutional law, the Supreme Court of the United States by those cases
ruled income from interstate commerce taxable. This novel doctrine has re-
sulted in problems of added taxation, retroactive assessments, and multiplicity
of apportionment formulas resulting in the possibility of over 100 percent taxa-
tion of income of interstate businesses and a magze of reporting which burdens
the molurces of even the larger businesses to say nothing of the smaller trucking
companies.

As Judge Frankfurter said in his oft quoted dissenting opinicp in the Minnesota
case, “This will involve large increases in bookkeeping, accounting, and legal
paraphernalia to meet these new demands. The cost of such a farflung scheme
for complying with the taxing requirements of the different States may well
exceed the burden of the taxes themselves, especially in the case of small com-
panies doing a small volume of business in geveral States.”

P&rhnps the following individually discussed subjects will point up the
problems.

(e) Added taration—The additional taxation borne by small businesses ia
obvious. Not only will the cost of competing with the corporate glants be greater
but smaller businesses will be forced to withdraw from interstate activity and
restrict themselves to smaller renlms. Now we are not advocating that any busi-
ness or class of businesses should escape or be immune from taxation. We do
state that the motor carrier industry is unique. Unllke manufacturing com-
panies which although they operate interstate are primarily for legal purposes
in intrastate commerce, the trucking industry is to some extent involved solely
in moving freight between the several States In interstate commerce. Such a
movement was and has always been guarded from State taxation by the com-
merce clause hecause the States had no constitutional right to regulate, burden,
or tax interstate commerce. It is against this backdrop that one must view the
:nototx;‘ carrier problem of added taxation in a field previously not taxed or
axable,

(b) Retroaotive taration—Motor carriers, particularly common carrlers, pri-
raarily operate interstate. For many years they have relied upon the decision
of Spector v. 0'Connor which prevented the taxation of interstate commerce by
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means of privilege taxes. Privilege taxes were a nebulous area which from
the decisions could have been construed to be “Privilege taxes,” “doing business
taxes” and other such levies except direcet net incotne taxes, The Supreme Court
of the United States has now permitted retronctive assessments despite taxpayer
reliance on previous decistons. This retronctivity will permit back assessiments
to be levied upon small corporations who may be totally incapable of meeting
those assessments. In addition, it will severely Hmit the working capital of
ltho.sie who survive and will make borrowing a calculated risk on the part of the
ender.

(e) Multiplicity of taxation and allocation factors.—Cercalnly an avea of com-
plete chaos exists in determining the portion of income that should be allocated
to ench taxing State. One has only to look at the State apportionment factors
to determine this. Washington, D.C,, uses the stugle factor of sales or receipts,
i States use two-factor formulas of property and receipts and 23 States use the
three-factor formula of property, receipts, and payroll. While generally speak-
ing, the formulas appear identical, one would have little dificulty finding a
State ofticial to tell him that although such formulas do appear shimple, just, and
equitable, that in effect, few if any are comparable in interpretation and appli-
cation, For example, sules or recelpts are used in the numerator in Kentucky if
negotinted there; in Missourl if the sale is received or approved in that State and
in Georgla if the goods are delivered there, Thus, a sale negotiated in Kentucky,
received or approved in Missourl, and dellvered in Georgin could result in the
taxation of 300 percent of income if only that point were considered.

The payroll factor is equally confused. Only those wages paid employees
working in or from State located oflices are includible in the numerator in some
places such as Kentucky. Other States use payroll on the basis of time used or
compensation earned in the State. Pennsylvania uses both rules, Thus, for
truckdrivers, wages pald drivers chiefly assigned from Kentucky offices, driving
through Pennsylvania would be used twice in the payroll factor. The entire
wages would be used in the Kentucky factor and the compensation earned in
Pennsylvania on a mileage basis would be included in the Pennsylvania factor.
It Is certainly obvious that over 100 percent of income would be taxed in this

example,
In addition some States apportion motor carrier income on the basis of mlle-

age and other factors.

(d) Imcreased reporting.—We again refer to Mr. Frankfurter's statement on
the vast amount of increased reporting required by small business. From the
rooftops small business shouts by its small voice for Congress or perhaps the
courts to curtail or severely limit the wide reach for additional and perhaps
unjustified income by the States. They await action that is g0 urgently needed.

While several bills have been prepared and presented on the interstate taxa-
tion probiem there appears little in those proposals which would alleviate the
present problems as they relate to motor carrlers. The bills primarily apply
to companies which sell tangible property and admittedly do not curtain the
effect of the recent Supreme Court decisions. Actually the bills proposed do no
more than restate the effect of the Supreme Court cases in question. But this
fs an area of regulation and interpretation reserved not for the courts, but by
constitutional grant, to Congress to define. There is certainly no question that
the regulation of Interstate commerce is a fleld wholly within the jurisdiction
of Congress. This power to regulate has heen recognized and formalized in the
report of the Committee on Small Business. Mr. Justice Frankfurter in his as-
tute dissenting opinion in the Northiwest Portland Cement and Stockham Valves
cases stated that the solution to the inequity of those decisions rested with Con-
gress and charged Congress with solving the problem with legislation, and an
affirmative congressional policy. The following is a direct quote from Mr. Frank-
furter's decision:

““The problem calls for a solution by devising a congressional policy. Congress
alone can provide for a full and thorough canvassing of the multitudinous and
intricate factors which compose the problem of the taxing freedom of the States
and the needed limits on such State taxing power. Congressional committees
can make studies and give the claims of the individual States adequate hearing
before the ultimate legislative formulation of policy is made by the representa-
tives of all the States. The solution to these problems ought not to rest on the
self-serving determination of the States of what thev are entitled to out of the
Nation's resources. Congress alone can formulate policies founded upon economic
realities, perhaps to be applied to the myriad situation involved by a properly
constituted and duly informed administrative agency.” :
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We belleve that Congress should not only investigate and conslder but aflirma-
tively act in the following two areas on th tuxation of interstate commerce par-
ticularly as it effects thé&motor carriers:

1. Initinte and pass o bill to prohibit taxation of interstate commerce. Bills
presently cousldered by the committee are to preserve the present “status quo.”
We helleve that a bllt should be passed maintaining the status quo as it existed
before the recent Supreme Court cases. We should revert to the historle prin-
ciple of no taxatlon of interstute commerce,

2. Require rather than urge the wdoption of uniform alloeation formulas by
Stutes. While this proposal would appear to be contrary to No. 1 nbove, actu-
ally such is not the case. Companies operating in interstate and Intrastate com-
meree Jointly have always been subject 1o State Income tax on thelr intrastate
activitics, The whole of their operations (Including interstate business) have
always been used to measure the apportioned, taxable, State income., Fallure
of the Staten to institute rensonable, falr, and workable apportionment formulas
has been the tax problem of the decades. Thus, whether interstate commerce
is or is not taxable, falr and uniform apportionment formulns must he enaucted,
If the ﬁtntes cannot and will not put their house in order, then Congress must
intercede.

We respectfully request that this letter be made a part of the record in the
current hearings. .

Very truly yours,
JoHN V. LAWRENCE.

AMERICAN MINING CONGRESS,
Washington, D.C., July 28, 1959,

Hon. HARRY F. BYRD,
Chairman, Senate Finance Committce,
Benate Ofice Bullding, Washington, D.O.

DeAR SkvaToR Byrp: This statement {8 presented on behalf of the American
Mining Congress, representing the varfous branches of the mining industry
throughout the country.

The recent Supreme Court actlons which appear to permit State taxation of
interstate commerce, even where no office or warehouse is maintained in the
taxing State, can easily have & very damaging effect upon commerce. The prob-
lem of complying with a multitude of State regulations will unduly hamper
business transactions out of all proportion to the revenue which might be
collected by the particular States involved. "

The mining industry believes that Congress should, as a minimum corrective
action, enact legislation, such as that now being considered by your committee,
to prohibit State taxation of income which is derived exclusively from inter-
state commerce when no permanent or established stock of goods, plant, office
or warehouse is maintained within the taxing State.

There are many instances where the failure to correct this-situation will be
damaging to mining companies. For example, a coal company producing coal
in Pennsylvania and soliciting orders in New York should not be required to
cope with allocation of income problems in the State of New York, particularly
when no stock of goods, plant, office, or warehouse is maintained in the State
of New York. Further, the amount of revenue that might be collected by the
State of New York in such an instance would not warrant the accounting and
administrative burden imposed on the coal company. The same type of situa-
tion occurs with frequency throughout the entire mining and minerals industry.

Unfortunately, it appears that the disruption to business inherent in the
recent Court actions will be multiplied many times unless corrective action is
taken promptly. Already there are indications that many States which now
make no attempt to levy a tax upon such income from interstate commerce will,
in the absence of corrective legislation, soon amend their laws to try to obtain
a share of tax income from this source.

The American Mining Congrass takes the position that business generally,
including the mining industry, will be unduly burdened if Congress falls to take.
corrective action in this field.

It is requested that this statement be made n part of the record of the hearings
currently being held by the Finance Committee on the subject of State taxation

of interstate commerce. .

R ttully submitted.
espectiully AMERIOAN MINING CONGRESS,

LINCOLN ARNOLD,
Chairman, Tao Commitice.
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Trae PrLastio CoaTiNG CORP.,
Holyoke, Mass., July 22, 1959,

Hon. Harry F. BYRD,
Ohairman, Senate Finance Commitiee,

Senate Ofioe Building, Washington, D.C.

DEeAR SENATOR Byrp: As the president of the Plastic Coating Corp. I would
like to place my company’s name on record as favoring the enactment of 8. 2281
which was filed by Senator Saltonstall.

My company is primarily involved in the paper processing industry and its
operations are of an interstate nature. Due to the decisions of the Supreme
Court in the Northwestern States Portland Cement Company and Stockham
Valves and Fittings, Inc. cases, I am very concerned about the future tax status
of this company’s operations.

According to the opinion of the company's counsel, and the reports of hear-

‘ings held by the Senate's Select Committee on Small Business, I understand
that the Federal Government has the power to remedy the problems created by
the present and prospective imposition of taxes by the several States on income
derived from interstate commerce within their boundaries. Senator Saltonstall’s
bill would resolve the problem of determining when a company is doing sufficient
business within a State to be subject to the State’s taxing power. Inasmuch
as the determination of this issue i8 a prerequisite to the solution of other prob-
Temy, such as the method of allocation of income to the States, I urge your com-
mittee to make a favorable recommendation of S. 2281, The bill creates a good
balancing of the interests of the States in obtaining revenue for the services
they provide against the interests of companies in being free from unreasonable
restrictions on their interstate operations.

On July 13, Representative Edward P. Boland introduced H.R. 8175, which
seems ldentical to S, 2281, It I1s my hope that these measures will be enacted
soon so that further considerations can be given to the other problems set forth

in the select committee's report. P
Very truly yours, k
WALTER V. SHEARER, Preaideo&.

DrAPER BroTHERS Co., .
Oanton, Mass., July 21, 19:9.

mme————

Hon. HARRY F. Bynp,
Senate Finance Commitiee,
Senate Opfice Building, Washington, D.C. _

Sir: During the past 40 years, shifting Supreme Court decisions regarding the
authority of States to tax out-of-State businesses on income derived from inter-
state commerce have been most confusing. The majority opinion handed down
in the recent Northwestcrn States Portland Cement Company and Stockham
Valves Company cases ruled on the constitutionallty of a State’s right to levy
income taxes on that portion of a foreign corporation’s net income earned from
activities within the taxing State. That opinion did not expound on what might
constitute income earned in the taxing State nor did it set any standard of fair
apportionment to business activities within the taxing State. Without a proper
ax;g uniform interpretation and application of these two points, gross inequities
will result.

The Congress of the United States has the responsibility and power to pro-
vide a clear-cut, uniform and equitable code of laws governing the taxation of
interstate commerce.

Hearings are scheduled to begin today with respect to the bills filed by Senator
Saltonstall (8. 2281), Senator Bush (8. 2218) and Senate Joint Resolution 118
by Senator Sparkman. We feel that legislation authorizing State taxation upon
income derived by a foreign corporation engaged exclusively in interstate com-
merce is a burden upon interstate commerce and that it is unconstitutional.
However, the Supreme Court has ruled differently. Therefore, in considering
the above-mentioned Senate bills and joint resolution, we urge you to favor S.
2281 which would prohibit a State or political subdivision thereof from imposing
any income tax on an out-of-State business concern unless it maintains an office,
warehouse or other place of business in the taxing State.

Unless the power of the State to tax is limited to that degree, many small
businesses will undoubtedly have to liquidate because of their inability to absorb
the expenses of additional recordkeeping, filing returns to most of the States

in the Union, tax counsel, etc.
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Those firms whichare able to survive the impact of such additional expenses
will, of course, be permitted to deduct the clerical, legal and other costs involved
before arriving at their income taxable by the Federal Government. Further-
more, presumably many States which do not have all-inclusive income tax laws
at the present time, will adopt one in order to capture thelr portion of the tax
on income derived within thelir borders by foreign concerns. Thus, there devel-
ops another form of Federal tax deduction. What impact these elements will
have upon Federal tax receipts is perhaps beyond all comprehension. If it proves
to be substantial, it very well could mean an increase in Federal income taxes also.

In conclusion, we again request that you help small business by support-

ing 8. 2281,
Very truly yours,
Joax H. DRAPER, Jr., President.

STATEMENT BY ELTON KILE, PRESIDENT, NATIONAL ABSSBOCIATED DUBINESSMEN,
INc., WasHINGTON, D.C.

National Associated Businessmen, Inc., is concerned mainly with the preserva-
tion of the free-enterprise system through the elimination of unfair competition
by Government’s competitive business enterprises, and through the imposition
of fair and equitable taxes at all levels of the economy.

We are disturbed at this time by recent decisions of the Supreme Court which
would apparently make it possible for State governments to level income taxes
upon the earnings of companies that do business in States where they have
neither factories, nor offices, nor warehouses, nor stocks of goods.

Heretofore, it has been generally recognized that a corporation, a partnership,
or an individual businessman would be taxed in the State in which he concen-
trated his business activities in a major way, but that he would not be taxed
fi. States where his salesmen developed incidental business, or where such busi-
ness was developed by mail. We believe that the tax system should remain as
it has been in the past.

These are unscrupulously predaceous times in the field of taxation. Practi-
cally every level of government is in financial trouble. Practically every level
of government is rapaciously looking for new victims whom it may plunder to

= nay-the billy for its extravagances. -

The Supreme Codrt's decisions have opened a new avenue of attack, especially
on little companies, and unless Congress acts promptly, these smaller enterprises,
many of them now in their growth period, are likely to be struck down by such
a burden of multiple taxes at the State level as will leav> few of them able to
fulfill the happy destiny that now lies before them.

We ask you, very simply, to write out of the various good %ills that are before
you a measure that will prohibit any State from taxing the income of a corpora-
tion, a partnership or an individual proprietor that is doing business within its
borders, unless such a company has an office, a warehouse, or other place where

it actually does business in the taxing State.

STATEMENT ON THE IMPACT OF MULTI-STATE TAXATION ON THE APPAREL IN-
DUSTRY, PRESENTED IN BEHALF OF THE APPAREL INDUSTRY BY SIDNEY 8,

KOR2ERIK

The 85 trade associations subscribing to this statement represent the diversi-
fied apparel industry of the Nation. They have joined in presenting this state-
ment to your honorable committee to express the concern felt throughout the
apparel industry over the consequences of the recent decisions of the U.S.
Supreme Court upholding the power of the States to tax the net income of out-of-
State corpors .ons for business activities conducted within the taxing State
when those activities are exclusively in furtherance of interstate commerce. We
respectfully urge congressional action in the present session to alleviate some of
the consequences of those rulings.

The apparel and apparel-accessory industry is characterized by a multitude of
small enterprises. The industry as a whole is large: it provides a livelihood for
approximately 114 million men and women, furnishing an annual payroll of
over $314 billion and producing an essential commodity whose value at the
wholesale level is estimated at over $13 billion a year, It is estimated that there
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are about 34,600 employers in this field of enterprise and that the average estab-
lishment employs less than 40 persons,

Significant for the purpose of your comuittee’s present study is the fact that
the apparel manufacturer, small though he is, typically distributes his products
throughout” a large number of States. It is not uncommon for a company with
no more than $1 or $2 million of annual sales to sell to customers in nearly all of
the States. Orders nre sollcited usually by means of traveling snlesmen and
sometimes by local agents.,

To illustrate the impact of the tax decisions referred to nbove upon the ap-
parel and apparel-accessory industry, we made a brief survey preparatory to our
appearance before the Sennte Small Business Committee. The survey covered
122 firms drawn from various branches of the Industry and doing a total annual
business outside of their home States of approximately $260 million, or an aver-
age of about §2 million cach, In all eases, siles are made on the basis of orders
solicited by traveling or resident salesmen and in few cases were any offices or
any establishments maintained outside of the home State. The number of States
in which the firms covered by this sample study distributed their goods appears

in the following table:
Qrouping of 122 apparel firmg by the number of States in which goods are sold

Number of States: %’Ju j';‘rr:::
GO SHILES OF DIOTC o e et e e e e e o o o o e e e o o e e e e 113

B0 10 30 SO e e e e e o e e e it 7

D0 10 20 SNEOS e e ———————————————————_——— 2
Tess than 20 States. e ———— -— 0

T Ot I ] e e e e e e ot o e e e e o e e e et e 122

NOTE.—The firms in this sample were picked at random, except that out of 124 firms
whose data were received, 2 were excluded from this summary because thelr snles were ex-
ceptionnlly lnrge for the anparel industry. One had raler of approximately $25,000.000, the
other $20,000.000: and they solicit orders in 48 and 50 States, respectively. The firms
covered In this cross-section appear to he somewhat larger than average for the industry,
the average sales of the group being abont $2,500,000 yearly and sales outgride of the home
State being a little more than $2,000,000, as shown above, But their widespread distrl-

bution is typical.

What makes the burden particulurly grievous is the fact that this industry
is highly competitive and operates on a very thin margin of profit. The ratio
of profit to sales in apparel manufacture, according to the most recent “Quarter-
ly Financinl Report for Manufacturing Corporations,” issued by the Federal
Trade Commission and the Securities Exchange Commission, ranged, after taxes,
from a low of 0.3 percent in the second quarter of 1958 to a high of 1.7 percent
in the third quarter of 1958. The profit on sales in the first quarter of 1959 is
reported as 1.6 percent.

Assuthing a typieal apparel producer with sales of approximately $1.5 million
outside of his home State and with a profit within the range shown in the
quarterly report referred to above, it is apparent that if he were obliged to
file tax returns in 30-odd States at a legal and accounting cost of, say, $300
per return, the filing requirements alone would consume a substantial portion
if not all of the profits, to say nothing of the taxes involved. These facts clearly
answer the question of whether such multiple State taxation constitutes a
burden on interstate commerce.

This and other material was presented by us to the U.S. Senate Smali, Busi-
ness Committee. Rather than repeat that entire statement here, we submit
a copy of it herewith.

We respectfully urge immediate action by Congress, declaring it a burden upon
interstate commerce for States to tax foreign corporations whose activities
within the taxing jurisdiction are confined to the solicitation of orders and
which have no place of business therein. Specifically, we advocate the minimum
standard set forth in title I of the proposed Senate resolution on this subject
introduced by Senator Sparkman (8. 2213) and others as favorably reported
upon by the Select Committee on Small Business of the U.S. Senate, though
the temporary character of that standard will in our opinion create unneces-
sary uncertainty. In any case, we ask that the standard be not limited in its
application to taxable years which end after December 81, 1958, as its terms
presently provide, but that it cover taxable years prior thereto. We feel that
such limitation as the bill contains on this point is likely to sanction inequities
in an area already troubled with considerable confusion.
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This brief Is filed -in behalf of the 35 trade assoclations listed below with tha
name of the chief executive in each case:
Afliliated Dress Manufacturers, Abraham Katz.
Allled Underwear Assoclation, Jacob P. Rosenbaum,
American Knit Glove Assoclation, Harry A. Moss,
Assoclated Corset and Brassiere Assoclation, Jed Sylbert,
Assoclated Fur Manufacturers, J. George Greenberg.
Boys' Apparel & Accessories Manufacturers Associntion, Leon M. Singer.
Corset & Brassiere Association of America, John C. Conover.
Covered Button Assoclation of New York City, Abraham Edelman.
Kastern Women's lHeadwear Assoclation, Louls Levitas.
FFashion Originators Guild of America, Leonard W. Gendler,
House Dress Institute, Max Milstein.
Industrinl Council of Clouk, Suit & Skirt Manufacturers, Bertram Reinitz.
Infants’ & Children's Coat Association, Joseph L. Rubin.
International Association of Gurment Manufacturers, Jules Goldstein.
Lingerie Manufacturers Association of New York, Jack Gross.
Manufacturers of Snowsuits, Novelty Wear & Infants’ Coats, Inc., Joseph Rubin.
Merchants Ladles’ Garment Association, Joseph L. Dubow.
Naational Association of Blouse Manufacturers, Leonard IInmimer.
National Association of House & Daytime Dress Manufacturers, Erwin Feldman.
Nationnl Association of Shirt, I'ajama & Sportswear Manufacturers, Max J.
Lovell,
National Authority for the Ladies’ IIandbag Industry, Max Ierkowitz.
National Coat & Suit Industry Recovery Board, Joseph L. Batchker.
Nittional Dress Manufuacturers Assoclation, Isidore A, Agree.
National Knitted Outerwear Association, Sidney S. Korzenik.
National Outerwear & Sportswear Assoclation, Jules Goldstein.
National Skirt & Sportswear Manufacturers Assoclation, David Eichen.
National Women’s Neckwear & Nearf Association, George Marlin,
Negligee Manufacturers Assoclation, Juck Gross.
New York Clothing Manufacturers Exchange, Aaron D. Endler,
Popular Priced Dress Manufucturers Group, Louls Rubin,
Southern Garment Manufacturers Association, Gordon McKelvey.
Trouser Institute of America, Jules Goldstein,
Tubular Piping Assocviation, Sam Scholnick,
Underwear Institute, Robert D. McCabe. o
United Infants’ & Children’s Wear Association, Max . Zuckerman.

STATEMENT PRESENTED TO THE U.S, SENATE COMMITTEE ON SMALL BUSINESS IN
BEHALF OF THE APPAREL INDUSTRY BY SIDNEY 8. KORZENIK

The consequences of the Supreme Court decisions in the Stockham Valves and
Northwestern Statcs Portland Cement cases, construed as they have been by the
subsequent denial of certiorari in the Louisiana State taxholdings, have spread
concern through the apparel industry. This statement seeks to set forth the
special grounds for our concern and to offer a few suggestions toward relief.
It is presented in behalf of 35 trade associations in this highly diversified field
of garment manufacture—they are listed below—and reflects the interests of
apparel producers throughout the country.

The special impact of these recent tax decisions upon apparel producers lies
in the fact that although the apparel industry as a whole is large &nd repre-
sents an appreciable segment of our economy, it is made up of numerous small
enterprises. The average company in the apparel and finished textile product
field has less than 40 employees. Yet the typical apparel firm distributes its
products throughout a large number of States. It is not uncommon for a com-
pany with no more than one or two million dollars of sales annually to sell its
product to customers within all or nearly all of the 49 continental States, if
not the §50th as well; and orders are solicited usually by means of traveling
salesmen and sometimes by local agents.

To illustrate the facts more concretely, we arranged in the limited time avail-
able before this hearing for some of the trade associations joining in this state-
ment to obtain data on approximately 10 firms in each of their respective in-
dustries, showing the total sales volume, the amount of business done annually
outside of their home States, and the number of States in which they distribute
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their merchandise. In this mawner, figures were obtained on 122 firms doing
a total annual volume outside of their home States of approximately $260 mil-
lion, or an average of about $2 million each. In virtually all cases sales are
made on the basis of orders solicited by traveling or resident snlesmen. The
number of States in which thelr goods are sold is set forth in the following table:

Grouping of 122 apparel firme dy the numbder of States in which goods are sold

Number

Number of States: of firms
40 States or more ... - ——— - - 118

30 to 39 States ——— - 1

20 to 29 States aeeeeeeeee e -— 2
Less than 20 Statesecam e ecccc e ceee. mmm—— 0
Total e — - 122

Nore.—The firms In this sample were picked at random, except that out of 124 firms

whose data were recelved, 2 were excluded from this summary because thelr sales were
exceptionally large for the apparel indus:ry. One had sales of approximately szsiooo,c')ﬁ?.
Y. [

the other $20,000,000; and they solicit orders in 48 and B0 States, respective

firms covered in this cross sectlon appear to be somewhat larger than average for the
industry, the average sales of the xrou& being about $2,600,000 yearly and salcs outside
of the home State being a little more than $2,000,000, as shown above, But their wide-

spread distribution is typical.

The burden of flling tax returns in 36 States, to say nothing of others that are
likely to follow, is obvious. But that burden is the more grievous in apparel
when one considers that this highly competitive industry operates on a very
thin margin of profit. The ratio of profit to sales in apparel manufacture is
shown by the financial report issued by the Federal Trade Commission and the
Securities and Exchange Commission to have ranged between 0.03 percent and
1.8 percent for the last four quarters reported. If the typical apparel producer
with sales of approximately $2 million outside of his home State and with a
profit computed on the basis of some such slight percentage were obliged to
file tax returns in 80-odd States at a cost of, say, $300 per return—a figure
selected here only because it has been previously mentioned as a likely one in
the course of these hearings—the filing requirements alone would consume
a substatnial portion if not all of the profits. The facts unequivocally answer
the question whether such multiple-State taxation constitutes a burden on inter-
state commerce.

It seems to us that Congress would derive the power to regulate and bring some
semblance of order into this area of State taxation from sheer necessity as spelled
out by the facts, if from no other principle, Congressional power over commerce
among the States has been judged broad enough to warrant enactments con- -
cerning kidnapers, polygamists’ brides, the labeling of goods sold at retail and
fleeing witnesses. Even boxing has been held subject to the Federal antitrust
laws. It is untenable that any serious impediment should exist on the con-
stitutional capacity of Congress to act for the relief under these circumstances
of an Industry like ours, which provides a livelihood to approximately 134 mil-
lion men and women with an annual payroll of over $314 billion annually, pro-
ducing an essential commodity valued at the wholesale level at over $13 billion
a year—as well as in aid of other industries similarly affected.

The major problem, as we see it, is not whether congressional power exists, but
how it should be exercised and what form legislation should take. The difficul-
ties arise from the fact that the area in which Congress must now make its
initial entry has become covered with an overgrowth of State action and court
sanctions during the 48 years since Wisconsin first undertook to impose such
taxes. The aim then should be to provide the most effective relief consistent
with the minimum violence to State revenue expectations, and, having once
entered the fleld, to lead the States toward a more uniform and constructive solu-
tion of State revenue problems than has thus far proved possible through in-
dividual State action. Being aware of the difficulties involved, we suggest the
following approach ¢

No Supreme Court decision exists directly maintaining that the mere solicita-
tion of orders by an out-of-State corporation within the taxing State in the
absence of any office, property, warehouse, or other facilities comes within the
feach of the State’s taxing power. No case presenting such facts has yet been
passed upon by the Court. The asscrtion by State tax administrators of their
right to collect a tax in such circumstances is based on inference. The denial
of certiorarl in the Louisiana cases may not be construed as direct authority
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to that effect. Henee Federal legislation holding State taxation in such cases
to be a burden on interstate commerce would not be contradictory of any hold-
ing by the highest Court of the land. We suggest immediate Federal legisla-
tion, therefore, preempting this narrow area from intrusion by State taxes,

As for the taxability of the out-of-State corporation which solicits orders and
does 1o more than maintain an office for this purpose in the taxing State (the
situation before the Supreme Ceurt in the Stockham and Northwestern Sicics
Portland Cement cases), relief can be granted without contradicting those deci-
slons by providing In such circumstances for tax exemption for out-of-State con-
cerns whose sales within the taxing State amount to less than, say, $100,000 in
the tax year or some other reasonable limit., The amount should be fixed at
least at a level above which the tax yleld would be somewhat higher than the
likely cost of preparing a tax return. Such 8 de minimis rule not only has
numerous parallels in the law of taxation, but in all likelthood would be admin-
istratively desirable for the States themselves, Otherwise, the attempt to obtain
proper returns and effect collection of taxes in every instance of relatively small
amounts would be not only a business burden but would probably be beyond
the reasonable capacity of an efficient tax administration.

Besides, the establishmeni of a minimum sales limit would not deny theoreti-
cal State taxing power in the absence.of further Federal restraints: it would
be merely regulatory of the degree of burdensomeness deemed tolerable in inter-
state commerce. The minimum sales exemption would, of course, apply only
where out-of-State corporations do no more than solicit or encourage business and
maintain offices solely for this purpose. The complete exemption should apply
to firms which have no offices in the taxing State aud only solicit orders there
that are accepted and shipped at & point outside.

There remains to be considered a third point: The development of a uniform
profit allocation formula. This, too, may have to be undertaken, and we believe
it to be within the Federal scope, particularly since uniform action on the part
of the various States seems remote and most unlikely. But it involves diffi-
culties that will require more time and study than would be possible if legisla-
tion is to be enacted in the present session. We therefore urge that the first
two points be treated immedintely to prevent the inequities and burdens that
will result from the further spread of the State tax collection efforts into new
areas in the wake of the recent Supreme Court decisions. Ultimately, if not
immediately, some harmony between the diverse State taxing formulas may have
to be undertaken by Congress for the avoidance of the existing conflicts between
State tax laws. But even such an enactment by Congress, instead of being
regarded as involving a redefinition and extension of Federal authority, should
be recognized as central to the earliest conception of congressional power. It is
worth recalling that the Constitutional Convention in 1787 twice passed resolu-
tions based on Randolph’s Virginia plan, which—

“Resolved, That the National Leglslature ought to possess "the legislative rights
* ¢ legislate in all cases * * * to which the States are separately incom-

petent, or in which the harmony of the United States may be interrupted by

the exercise of individual legislation.”
This brief is filed in behalf of the 35 trade associations listed below with the

name of the chief executive in each case:

Affiliated Dress Manufacturers, Abraham Katz.
Allied Underwear Association, Jacob P. Rosenbaum.

American Knit Glove Association, Harry A. Moss.

Associated Corset and Brassiere Association, Jed Sylbert.

Associated Fur Manufacturers, J. George Greenberg.

Boys' Apparel & Accessories Manufacturers Association, Leon M. Singer.
Corset & Brassiere Association of America, John C. Conover.

Covered Button Association of New York City, Abraham Edelman.
Eastern Women’s Feadwear Association, Louis Levitas.

Fashion Originators Guild of America, Leonard W. Gendler.

House Dress Institute, Max Milstein.

Industrial Council of Cloak, Suit & Skirt Manufacturers, Bertram Reinitz.
Infants' & Children’s Coat Association, Joseph L. Rubin.

International Assocliation of Garment Manufacturers, Jules Goldstein.
Lingerife Manufacturers Asscciation of New York, Jack Gross.
Manufacturers of Snowsuits, Novelty Wear and Infants’ Coats, Inc., Joseph

. Rubin,
43695-—59——8
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Merchanta Ladles' Garment Aszoclation, Jogeph T, Dubow,

Natlonatl Arzoclution of Rlouse Manufncturers, Leonnrd Hammer.,

Nuationnl Asxoeintion of House & Daytime Dress Manufacturers, Kewin Feldman,

Nn]tium;ll Axzsoclation of Shirt, PaJumn & Nportswear Manufactuvers, Max J.
avell,

National Authorlty for the Ladles' Hnndbag Industry, Max Berkowlitas,

National Cont & Sult Industry Recovery Bonred, Joseph L, Batehker,

National Deess Manufuctorvors Assoclution, Isldore A, Agreo,

Natiounl knitted Quterwenr Assacintion, 8tdney 8. Korzonik,

Nationnl Outerwear & Sportswoenr Assoclution, Jules Goldstein,

Nattonal 8kivt & Sportswear Manufacturers Assoclation, David idlchen,

National Women's Neckwenr & Searf Association, George Marlin,

Negligee Manufacturers Asroclation, Juek Gross,

New York Clothing Manufacturers Exchange, Aaron D, Endlor.

Popular Priced Dress Manutaeturers Greoup, Louls Rubin.

Southern Qarment Manufacturers Assoelatton, W, Qordon McKelvey.

Treouser Institute of Amerlea, Jules Goldstein,

Tubular Piping Association, Sam Nechotnick,

Underwenr Institute, Robert 1), MeCabe,

Untted Infants' & Children's Weur Assoclation, Max H. Zuckerman,

DisrinLend Seitrs INstrirurk, Ino,,
Washington, D.C., July 22, 1959,

Hon. Harky ', Byun,
Chairmun, Commitice on Financee,
U.S. Nenate, Washington, D,C,

Deak MR, CuamMan: On behalf of the Distilled Spivits Institute and tho
Kentueky Distillers Assoclation we desire to submit additional Information for
constderation in connection with heurings on Senate Jolnt Resolution 113, 8.
D213, and 8, 2281

Witnesses before the committee have forcefully polnted up the problems
raised by recent Supreme Court declsions involving the power of the States to
tax income derived exclusively from interstate commerce, aud particularly the
almost insurmountable problems thus raised for small business concerns.

In no other type of small business is the problem as great as in the caso of
amall distilleries.  Beeause of the necessity of storing thelr product, for the
purpose of aging, for at least 4 years before marketing, and becnuse of the neces-
sity of advance financing of abnormally high IFederal and State taxes on their
product, small distilleries are hard put to stay in business. The added burden
of complying with every State income tax lnw into which thelr product is shipped
may well be the “straw that breaks the ciumel’s back” for many of these small
coneerns.

In councction with the matter which the committee has under consideration,
the ateoholie beverage industry is faced with a peculiar problem not faced by
other industries, Although varying in minor detail, the bills before the com.
mittee would prohibit State taxation of income derived exclusively from inter-
state commerce solely by reason of solicitation of orders in the State, where no
stock of goods, plant, oftice, warehouse, or other place of business is maintained
in the State.

The enactment of any one of such bills would undoubtedly rectify the preblems
faced by other interstate businesses, but would not extend the necessnry relief
to interstate vendors of alcoholic beverages. By virtue of powers possessed un-
der the 21st amendment, many States require out-of-State shippers to conform
to certain requirements which would constitute “domestication’” for income tax
purposes under the bills as now drafted.

The States of Georgia and South Carolina, as a condition precedent tc the
shipment of distilled spirits into the State, require an out-of-State seller to reg-
ister with the State as a “registered producer,” to appoint a resident represe:ta-
tive who must receive and process ull orders and relense the spirits when ro
ceived into the State, as well as requiring the out-of-State seiler to obtain a
permit for each shipment coming into the State. He must aiso ship the goods to
a State warehouse to his own order.

The State of Idaho requires persons selling liquor to the State monopoly sys-
tem to appoint a resident State representative. The States of New York, New
Jersey, and Colorado require out-of-State vendors to obtain a local wholesaler's
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Hceonwe In order to dp)lelt orders within the State or do any promotional work of
uny kind.

gnmo of the monopoly States (Btates in which the sale of distilled spirits s
carrled on an a NState function) In the past have required out-of-Ntute vendors
to conform to what Is commonly called the ballment system; le, maintain a
ntock of goods in n warchouse within the State where sules or deliveries are
mado to the monopoly system, Other States such as Connecticut, Maryland,
Massnchusetts, Minnesota, Nevada, New Mexico, Oklahoma, and Texas, require
an out-of-Ntate vendor to procure a permit or Heenseo in order to ship to n State
Heensed wholesnler and prohibit such wholesaler from purchasing or recelving
Hquor from a person not holding such pormit or leense.

While ralsing no objection to such requirements by a State to ‘the extent
that such requirements nre necessary for Jquor lnw enforcement, we do protest
the collnteral offcct of State Income tax labllities flowing from such require-
ments,  We belleve the committee must agree that the aleoholie beverage Indus.
try 1s entitled to equal consideration with all other industries in the matter of
Income taxation,

Weo therefore earnestly request that the committee modify the bills under
conslderation xo nx to extend the exemption to Instances where a stock of
goods, plant, office, warehouse, or other rlm'e of business 18 maintained within a
Stato solely for the purpose of complying with State law or regulations,

Rexpectfully submitted.
DisTinrep Seimirs INSTITUTE, INC,,

Rongrr W. CoyNe, Precaident,
KENTUCKY DISTILLERS ABSOCIATION,
MiLLAarp Cox, Counacl.

Tug Mean Corp,,
Dayton, Ohio, July 22, 1950,
Hon. HArry Fr.oon Byrn,
Chatrman, Senate Finance Committce,
U.8. 8enate, Washington, D.C.

DEeAr SENATOR BYRD: T understand that the Senate s currently concerned with
three measures, Senate Joint Resolution 113, 8. 2213, and 8. 2281, which seek to
regulate State taxation of interstate commerce nnd that the S8enate Finance Com-
mittee I8 now conducting a hearing on these measures. ‘Through our legal
counsel, I attempted to secure an appointment for an officer of the Mead Corp. to
testify at the hearing, but found that all time was reserved. Therefore, I am

_writing this letter to record the support of the Mead Corp. and its subsidiary
corporations for the orderly limitation of taxatlon of individuals and com-
panles doing business across State lines.

The Mead Corp. I8 a large paper company with plants and offices In many
States,  Tts subsidiaries have sales solicitors and sales offices in many more
States. We currently expend substantial sums, in addition to the vailous State
taxes, to keep necessary tax records and prepare tax returns. We believe that
unless there Is restrictive legislation by the Congress these costs and, of course,
the taxes themselves will rise sharply because of the recent U.S. Supreme Court
cases and actlon by the various States relying on them. We also believe that
the greatest proportionate burden will fall on the small individual or corporate
business and on all individuals and businesses which consclentiously attempt to
comply with the myriad of confusing State tax laws.

In addition to giving 8. 2218 our complete support, we would like to recom-
mend that the words “solely by reason of the sollcitation of orders in the State
by such person, or b; an agent or employee of such person, if" be deleted from
lines six through eight of the bill; that the word “unless” be substituted therefor,
and that the word “no” in line nine be changed to “a.” This would carry the ex-
clusionary intent of the bill to situations in which there is some minor contact
with a State other than by solicitation of orders, such as when a company has
no contact except to deliver its goods into a State by a public carrier which is
technically its agent. '

We also recommend that the words “or any other tax" be added after the
words ‘‘net income tax” in line five to stress the fact that no tax shall be levied
on I;lelt inc;%mtz in tp‘e sltuai’:!ons cove{ed by the bill.

nless the term “person,” as used in lines five and nine of the bill, i3 to be £
ther defined by an applicable and related section of the Uaited States Code?ﬁ
would be best to insert a definition in this bill which would Specify that the
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wordf“person" lucludes Individuals, corporations, partnerships, and other bust-
ness forms.

We also suggest that the terms “stock of goods,” “office” and “place of business”
a8 used In linos O and 10 be further defined 8o it cannot be contended, as some
States have done, that mere solicltation of sales by a resldent agent who carries
samplies and has a desk In his home Is within the scope of those terms.

We have read the statement which the Amerlican Paper and Pulp Assoclation
filed with the Senute Finance Committee in support of Senate Joint Resolution
113 and strongly urge fuvorable consideration of that statement along with
Senate Joint Resolution 118 and 8. 2981,

Very truly yours,
D. ¥. Monris, Presidont.

NATIONAL CANDY WHOLKESBALERS ABRBOOIATION, INC.,
Wazshington, D.C., July 22, 1959,

Re State taxation of income from interstate commerce,

SENATOR IIARRY F. Byro,
Chairman, Scnate Finance Commitiee,
8cenate Oftce Building, Washington, D.C.

Drar Mg, CIHAIRMAN : We would like to add our volce to the wldesprend appeal
that your committee take favorable action on leglsiation which will prevent the
fmposition of an unfair burden on small, interstate businesses through State
taxation of income from interstate conimerce.

We represent 800 wholesalers of candy, tobacco, and related products through.
out the United States, many of whom sell and deliver thelr goods across State
lines even though they have their place of business in only one State. We are
also authorized to speak on behalf of a large number of supplier firms, such as
candy manufacturers and brokerage firms who are our associate membera,

We understand that it has been proposed that Congress enact legislation
restricting State income tax jurisdiction to situations where the corporation has
a fixed establishment in the form of a plant, warehouse, stock of goods, or ofiice
in the taxing State. We fecl that firms who do no more than operate sales and
delivery services across State lines should not be taxed in any State except
where thelr plant or warehouse {s located.

To do otherwise would place a very great hardship on the wholesalers located
in markets bordering State boundaries. Many of them are already burdened
with the problem of segregating and stamping cigarette stocks which are sold
in more than one State. Most of them are small operators, averaging about five
salesmen, and they do not have the facilities for computing income by States. -
Many of them are one-man operators without an accounting department.

Of course, if the levying of State taxes on interstate business resulted in a
duplicate tax having to be pnid, it would be disastrous to wholesaler and broker
alike. The margin of operation on confectionery and tobacco is extremely low.
In some cases, the margin on cigarettes amount to only the 2 percent cash
discount.

Already some of our members are realizing the potential extent of such a tax
burden by attempts of some municipalities to set up tax systems which would
levy taxes on firms not located in their city but are selling and delivering there.
Where this has been successful, the wholesalers have had to withdraw service
to those cities.

The same thing might be necessary where States levied taxes on out-of-State
firms: however, we believe taat it would be impractical for wholesalers located
near State lines to curtail their operations across State lines and still stay In
business.

We believe that such a limitation of a wholesaler's activities from across State
lines would result in many retail communities not receiving adequate service,
it at all, because in many cases it would nct be economical for a wholesaler
located within the State to serve some of the outlying regions far from the
central market in which he is located.

From the standpoint of the brokers, most of them have to serve more than one
State in order to have sufficient territory in which to operate. Also, as one-
man operations, it would be very difficult for theimn to maintain the records which
would be necessary if they are to avoid paylng duplicate taxes on all of their

income. ,
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We hope, therefore, that your committee will not only recommend proper
legislation for actlon in this Congress, but that you will do everything you can
to expedite the passage of such legislation in the Senate this session.

Sincerely yours,
O. M, MoMiLLAN, Baeoutive Seoretary,

STATEMENT 0¥ CONGRESBMAN FRANK KowALSKI (DEMOORAT OF CONNECTIOUT) ON
STATE TAXATION OF INTERSTATE COMMERCE TO SBENATE FINANCE COMMITTEE

Mr. Chairman and members of the committee, I cannot emphasize too strongly
the need for early action on legislation to prevent individual States from taxing
the Incomes of out-of-State corporations which legally sell within the taxing
States although thelr sole activities there are in the nature of interstate com-
merce.

You have before your committee several bills dealing with this subject.
al el(l; the House, I initiated legislation in this fleld, and other bills have also heen
There is a great danger that unless the Congress provides speedy action, many
industries and businesses in my home State of Connecticut and in other States
will be presented with a fait accompli which it will be hard to undo by legisla-
tion. The Manufacturers Association of Connecticut reports that three States—
Tennessee, Idaho, and Utah—have already amended their tax laws to take
advantage of the situation resuiting from the Supreme Court decisions in the
Minnesota, Georgia, and Louisfana cases,

It was never intended that the individual States should set tariff and trade
barriers against one another. Yet we now face a situation wherein some States—
and there will be more unless {mmediate action {8 taken—Ilevy taxes against
ﬂr(xlns whose only activities in those States are performed by salesmen secking
orders.

In facing up to this problem realistically, we must acknowledge that the
greater the number of States which pass or enforce tax legislation of this kind,
the more difficult it will be to have the Congress enact laws to prevent {t.

I am particularly concerned over the effects of this State taxation trend on
small businesses. If it is allowed to continue, then thousands of firms in my
State and other States will not only be forced to pay additional taxes, simply for
the privilege of soliciting orders, but will face an impossible burden of coping
with paperwork, regulations and redtape that ¥ary from State to State.

The Founding Fathers intended this to be one united nation, not a confedera-
tion of States with their own tariff walls.

~
STATEMENT OF HON. RI¢nARD L. NEUBERGER, U.8. SENATOR FROM
THE STATE oF OREGON

Recent decislons of the Supreme Court with respect to State taxation of busi-
ness income derived from interstate commerce have focused new attention on
the particular and peculiar problems faced by small commercial firms whose
operations cross State lines.

One of the results has been the issuance of a special report on the subject by
the Senate Select Committee on Small Business reviewing the central issues
involved and recommending enactment of a temporary standard for “doing busi-
ness” plus creation of a Commission on State Taxation of Interstate Commerce
to study the facts and propose solutions. This legislative suggestion is em-
bodied {fn Senate Joint Resolution 113 introduced on June 29, 1959, by Sentaor
Sparkman and other membhers of the Senate Select Committce on Small Business.

I believe that passage of Senate Joint Resolution 113 would represent a signifi-
cant forward step in attempting to solve the very major problems involved in
State levies on forelgn corporations. I hope that the resolution will be apnroved
by Congress during the current session.

A number of Oregon businessmen have written to me within the past few
days indicating their concern with the effect of the Stockham Valves and
Northwestern States Cement declsions of the Supreme Court, and urging that
Congress enact legislation designed to bring clarification and uniformity to State
taxation of out-of-State businesses.

I request that the communications which I have received be printed in the
hearing record, following this statement, for the Information of the committee.
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Teacue LuoMBer Co.,
Eugene, Oreg., July 15, 1959.
Re Senate bill 8. 2213,
HARRY F. BYRD,
Chairman, Senate Finance Committee,
Scnate Ofice Building, Washington, D.C.

Drear Simk: We urgently request that you do everything in your power to pre-
vent passage, by means of the above bill, of the recent Supreme Court decision to
tax income Jderived from interstate commerce when the only activity within the
State Is sales sollcitation and where no goods, office, warehouse, or other place
of business is maintained within the State.

It is our understanding that such a decision can and will involve a person or
business whose sole conduct of interstate commerce includes only the solicitation
by means of mail, phone, or wire, and in event of sale where the new consignee
becomes the new beneficiary owner immediately upon diversion or billing of
such goods (i.e., carloads of lumber) such States solicited will have the power
to impose income tax.

In our opinion such a ruling would not only involve a horrendous task of
auditing, but would also limit the individual’s right of free enterprise, and we
thevefore urgently request your support of the above Senate bill S. 2213.

Yours very truly,
TeAaouE LuMmBer Co.,

OCHARLES E. TEAQUE.

EAToN-YoUNa LuMBER Co.,
Bugene, Oreg., July 13, 1959,
GENTLEMEN: We urge immediate action to prevent States from assessing a
State income tax on businesses engaged solely in Interstate commerce when these
businesses have no office, warehouse, stocks, or places of business in the taxing
State, Senate bill 2213 and similar bills have been introduced to accomplish
this. We hope you will give them favorable consideration.

Very truly yours,
HenNRrY T. EATON, President.

TrReeMOUNT ForeEsT PropuUcCTSs Co.,
Portland, Oreg., July 10, 1959.

Senator R1cHARD L. NEUBERGER,
U.8. Senate,
Washington, D.C.

DEeAR SIR: There is a matter of particular interest to the small businessmen
which we feel we should bring to your attention and that is the matter of
a recent Supreme Court ruling permitting State taxation of income derived
exclusively from interstate commerce even when the only activity within the
ismttlf ig sales solicitation where no office, warehouse, inventories are maintained
n the State.

As can readily be seen if such is permitted the small-business individual will
be soon forced to close his doors. Therefore, for the benefit of all who are con-
ducting their sales on an interstate basis we respectfully submit that you give
your prompt consideration to some means of Federal legislation thereby saving
the businessmen from paying income tax to the many States where thelir

merchandise is shipped.

Yours very truly, Do F. SEEBAOH
NALD F. .

PACIFIO COAST GARMENT MANUFACTURERS,
July 10, 1959.

Hon. R1cHARD NEUBERGER,
U.8. Senate,
Washington, D.C.

DEAR SENATOR NEUBERGER: I am writing you behalf of the members of the
Pacific Coast Garment Manufacturers Association. The recent Supreme Court
ruling upholding the right of States to levy an income tax on earnings derived
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from interstate commerce i8 going to work an additional hardship on the already
harassed small busfgessmen. ,

Since 90 percent of our members have less than 200 employees, the additional
recordkeeping required by this type of a court decision, and subsequent action by
all States to get in on the gravy, will mean more expense to each manufacturer.
Theve must be some relief granted to these people. Rising costs and low-priced
oversea competition have been squeezing apparel manufacturers for some time,

Inasmuch as Congress has the right to regulate interstate commerce I firmly
believe that Congress should provide remedial legislation. Further, I would
like to urge that Congress immediately ban any State from taxiug income de-
rived from Interstate commerce if the only activity in the State is sales solici-
tation and if the seller does not maintain an office, warehouse, or other place
of business in the State.

Our members pay taxes in Oregon and the other States in which they have an
office, but obviously they have to have salesmen on the road to sell merchandise
in other States as well.

I sincerely hope that you will do everything in your power to aid these small
businessmen in preventing this kind of taxation on interstate commerce.

Sincerely yours,
RICHARD PRUTER, Manager.

INDEPENDENT DISTRIBUTORS,
Portland, Oreg., June 11, 1959.

Hon. RIcHARD L. NEUBERGER,
Benatc Office Building, Washington, D.C.

DEAR SENATOR NEUBERGER: Your attention is requested to recent court action
which upheld the right of Georgia and Minnesota to levy income taxes on non-
resident business for income from interstate commerce conducted within their
borders.

More recently, Idaho, Tennessee, and Utah have passed laws providing for
similar action by them. This will be an obvious temptation to other States
despite the equally obvious ruinous effect upon small and large businesses, espe-
cially to businesses in States such as our own who recently decided to ignore
the fact that, a dollar taxed by an agency other than its own, has been reduced
accordingly.

The tax accounting records alone would defeat many small businesses, but the
inequities resulting from the privilege of any and every State to collect income
taxes on interstate commerce would be chaotic fo all business and should be de-
clared by Congress to be illegal. ‘

Your interest and action in prohibiting this disease before it spreads is
earnestly solicited. :

Very truly yours,
INDEPENDENT DISTRIBUTORS,

EbWARD L.STOFFEL.
P.S.—Ipformation regarding the above was learned from an editorial on page
20 of Farm and Power Equipment magazine, June 1959 issue. BL S

WiILsoN RIvER LuMBER Co.,
Portland, Oreg., July 16, 1959.

Hon. R1cHARD 1.. NEUBERGER,
U.8. Senate, 8enate Office Building, Washington, D.C.
DEAR SENATOR NEUBERGER: We feel that it 18 our duty to call to your attention

the following bills: 8. 2213 and Senate Joint Resolution 113.
Senator, we urge you to immediately introduce legislation to accomplish the

objectives of these bills, for the preservation of the economy of Oregon.
Very truly yours,
KER FLEISCHMAN,

ZeNITH LoMBER Co.,
Portland Oreg., July 16, 1959.
Hon. R1cHARD L. NEUBERGER,
U.8. Senate, Senate Office Building, Washington, D.C.
DEAR SENATOR NEUBERGER : We feel that it is our duty to call to your attention

Senate bill 8. 2218 and Senate Joint Resolution 113.
Senator Neuberger, we urge you to immediately introduce legislation to ac-
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complish tho ohjectivea of thewe two bills which in essence will prevent busineas
from paying income tax to many States where they ahip goods but in which they
do not maintain a place of husiness. It {s our aincere bollef that unleas mich log-
falation is Inatituted, not only will all of the etmployces of this company be af-
tocted, but every Oregon husiness which relles on intemtate commerce for its
revenue and theroby the whole economic structure of the State of Oregon,

Veory truly yours, Joux Jorrnson

——

WesTerN ML AND LuMues (0.,
Portland, Oreg., July 10, 1950,

Hon, Ronmarn T, Nxtneraks,
U.8. Senate, Senate Oftoe Building,

Waakington, D.O,
Drar SeENATOR Nrunerarr : In order to maintain not only Oregon's economy but

the econonmy of the United States an a whole, may weo urge you to immediatoly
takeo such atepa as are necossary to introduce legiatation to accompliah the objecs
tivea of 8, 2213, and Sonate Joint Resolutlion 118,
We thank you for your eftorta,
Vory truly yours,
JortNy Marroy, Proaldent,

VAN Warena & Roaxea, Ino,,
Portland, Oreg., July 13, 1059,

Hon. Riewarn U, NRURKRGER, Senator,
U. 8. Senate, Waakington, D.C.

My Drar SeNATOR Nxunxrarr: On behalf of our company and all other small
dut expanding western businesses, we strongly urge you to support bill, H.R, 7707,
fntroduced by Representative McCullock, of Ohio.

Thix bl we consider most neceasery in order to modify the effects of two
recent U.8. Supreme Court decisions in the Northweatern States Coment and the
Stockham Valves cases. These decislions now make it possible for a State to
levy an income tax against a company which does not have an office or warehouse
in that State, and which makes only occaslonal sales solicitations. Under these
clrcumatances, not only the expense of the tax, but the tremendous Job of record-
keeping, report filing, ete., would not at all be justified.

Thank you for your serious effort to protect the right of business to operate in

interstate commerce without undue burden.
Yours very truly,
GORDOR GARBIE, Assistant Managor.

Nortrt Pacrrro Lumner Co.,
Portland, Oreg., July 15, 1959,

Hon. RICHARD L. NEUBERGER,
U.S. Senate, Senate Oftoe Building,
Washington, D.C.

DEAR SENATOR NEURERGER ¢ From / personal standpoint as one of your constitn.
ents and from the standpoint of my position with the above firm which employs
some 120 others who are likewise your conatituents, we cannot help but call to
your attention Senate bill S, 2218 and Senate Joint Resolution 118,

Senator Neuberger, we urge you to immediately introduce legislation to accom-
plish the objectives of these two bills which in essence will prevent business from
paying income tax to many States where they ship goods but in which they do
not maintain a place of business. It is our sincere bellef that unless such legis-
lation s instituted. not only will all of the employees of this company he affected,
but every Oregon business which relies on interstate commerce for its revenue
and thereby the whole economie structure of the State of Oregon.

Very truly yours,
Dovaras Davip, President
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. Posey Lusnes, 1x0,,

- Purtiand, Oreg., July 11, 1969,
Hon. Rronanrnd I, NeUugroes,
Nemate Ofloo Rullding,

Washington, 1.0,

Dran 8knaton: We urge you to support and soek finmediate action to lusure
passage before adjourmmoent of the following bills: 8, 2213, Sonnte Jolut Reso-
tion 113, In order to prevent State taxation of income derived exclusively from
interstate conmnerce when tho only activity within the Stute Is sales nollcitation
and whore no office, warehousy, stock or goods, or other place of businoss is twaine

tuined within the Btate.

Yours very truly,
Gxo. B, Lone, Vice Prosidend,

Onarman Lomser Co,,

Hon. Rioitakn I, NRUBKROER,
Bonato Oflee Butlding,
Washington, D.O. ‘

Deanr SEnATor NEUBERGER ; ¥or us to ho taxed hy all the States we ship lumber
products to—and wo ship to all of thom—would be ruinous. The tax itscif, as
woll as tho added business expense caused, would be more than sufficlent to
drive us out of business, We feel sure that the businesses of all other medium
and small concerns who ship anything to the various States would also be driven
out of husiness.

We urge you strongly to please hasten to visit tho Senate Finance Committee
chairman, Senator Byrd, to use all his efforts to pass bills H.R, 7707, House Joint
Renolution 8019, House Joint Resotution 450, and H.R. 7710,

Please fight hard on this matter and oblige.

Roupectfully yours,
R. B. CHAPMAN, Presidont.

Cascave Pacrvio Lumper Co,,
s Portland, Oreg., July 14, 1969.

Hon. RicxaArp L. NEUNKROER,
U.8. 8enate Ofice Building,
Washington, D.C.

My DrAR SENATOR: As you are no doubt aware, there appears to be a tendency
for fudividunl Stutes to endeavor to collect income tax from businesses shipping
goods strictly In interstate commerce and not maintaining offices, warehouses,
or inventory within those States. This situation is further complicated by recent
Supreme Court decistons.

Federal legislation, therefore, 18 about the only means available to save busi-
nessmen from having to pay taxes in muny States to where they would ordinarily
in the course of business ship goods in luterstate commerce.

We understand there are at present two bills introduced in the Senate to
correct this situation., We refer to 8. 2213 and Senate Joint Resolntion 113, We
are not at this moment in position to say which of these two bills we would
prefer but inasmuch as both have essentially the same objective, we respectfully
ask your support of these or any compromise bill that might develop having the
same objective, namely, to prevent State taxation of income derived exclusively
from Interstate commerce when the only activity on the part of the shipper is
sales sollcitation and eventual shipment of goods into that State.

Business in interstate commerce today is haszardous enough, but it would
become almost impossible if the shipper had to contend with various taxes that
might possibly apply in the 48 States to which he might be called upon to ship.

Yours very truly,
Joun H. Hev), President.
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Wirre Srae MaNurAoTuRriNG Co,,
Portland, Oreg., July 22, 1959.

Senator Rionawp ., NEUBERGER,
Senate Office Building,
Washington, D.C.

Drar Dick: A State Income tax situntion in the various Stater of the Unlon
has arigen in recent months the potentinlities of which open up some alarming
possibilities that, if priadent action is not taken, a ridiculous financial burden
could be placed on all firms in interstate commerce, regardless of where their
home State {3,

Our company, and every other company In Interstate commerce, is legally sub-
Ject to State income taxes in many different States, even though our sales repre-
< mtives merely solicit orders there and even though we maintain no office or
v irehhuse there, :

‘Thut's the effect of recent decisions of the U.8, Supreme Court, upholding the
power of the States to tax out-of-State corporations for the business activity
they conduct in the taxing State, despite that such activity may be exclusively
interstate commerce, If this situation s left unchanged, the consequences will
be punitive for most firms in the country, lnrge or small,

On Fehruary 24, 1909, the Supreme Court ruled in two caxes that the power to
regulate Interstate commerce granted by the Constitution to the Federal Govern-
ment does not preclude the States from taxing the net income which an out-of-
State corporation derives from sales within the taxing State, even though such
transactions are exclusively Interstate commerce. One case Involved taxes im-
posed by Georgla, and another was an appeal by a corporate taxpayer fromn a
similar Minnesota tax law.

In both cases the firms' activities were devoted solely to the solicitation of
orders which were sent by mail outside the State to their home office for ac-
ceptance. In both cases the taxes were levied on the portion of net income of
the corporation presumed under a statutory formula to have heen derived from
activities In the taxing State.

In Georgin, the words of the statute are worth noting for their breadth of
coverage: “very such corporation shall ie deemed to be doing business within
this State if it engnges within this State in any activities * * * for the purpose
of financial profit * * * whether or not it maintaing an office * * * within this
State and whether or not such activity * * * is connected with interstate * * ¢
commerce.” (The cases are T. W. Williams v. Stackham Valves & Fittings, Inc.
and Northwestern States Portland Cement Company v. Minnesota.)

When Louisiana, which has a similar statute, insisted on collecting taxes from
Brown-Forman Distilling Co., which maintained no office in Louisiana and
whose sales representatives in that State merely promoted and encouraged the
purchase of the company's products without actually soliciting orders, the com-
pany appealed to the Supreme Court, In March, following the Stockham and
Northiwestern State cases, the Supreme Court refused to consider this Loulsiana
case, thus leaving the State court decision against the taxpayer undisturbed.

Refusal of the Supreme Court to review a lower court holding need not neces-
sarily be construed as complete agreement in all respects with the decision of the
court below. Nevertheless, the practical consequences of these denials as they
now stand have heen to strengthen immensurably the hand of the State tax
collector and encourage an extension of his rench.

Tax proceedings have already been commenced against firms whose activities
within the taxing State consist of no more than the solicitation of orders by a
traveling salesman or local sales representative.

Under present circumstances, thousands of companies which hiave never con-
sidered themselves subject to such State taxes will now be under an indetermin-
able burden. Not only will they be expected to file returns and pay taxes '
numerous States, but having failed to do so up to now, they also face the danger
of being charged with tax arrears for previous years plus interest and penalties.

I understand that the U.S, Senate Committee on Small Business will hold
hearings on the subject. What form relief should take is not altogether clear.
Some legal doubt has been voiced as to whether Congress has the constitutional
right to step into this fleld and limit the tax power of the States, particularly
after the Supreme Court has declared these States constitutionally unrestricted
in imposing such levies.

Several bills have been introduced which would have the effect of relieving
firms from lability for such State taxes where their only activity within the
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taxing State consists of sales sollcitation and where the taxpayer maintains no
office, or warehouse, ind where no stock of goods is earried.

One such bill has been introduced by Senator Sparkman (8.J. Res. 113) in
which he has been jolned by Senutors Humphrey, Saltonstall, Willinms, and
others. Other such measures have been introduced into the IHouse by Congress-
men MceCullough of Ohlo (ILR. 7757), and Miller of New York (11.J. Res. 431).

On behalf of our company, an Oregon corporation, we are asking that immedi-

ate action be taken against these multl-State taxes.
Sincerely yours,
Harorp 8. Hirson, President,

P.8.—The State of Oregon could possibly lose more income than it would galn
beenuse of our small consumption of outside goods. Let's not forget that if
White Stag, for example, an Oregon corporation, pays income taxes to other
States, this would clearly be an offset agalnst the taxey it pays to its home State.
Wae sell goods in every State In the Union, and some In greater volume than our
sales in Oregon,  With such huge deductions from our Oregon State income tax,
Oregon would receive very little from us and other States in the Union more, and
1 doubt if Oregon’s small consumption will enable it to tax out-of-State manufac-
turers for enough to make up for logses in tax income it now gets fromn QOregon

manufacturers in interstate commerce.

Scie~riric SvuprLIES CO,,
Portland, Oreg., July 21, 1959.

Hon. Ricitanp L. NEUBFRGER,
Nenator, State of Oregon,
Senate Oflice Building, Washington, D.O.

DeAR SENATOR NEUBERGER: We would like to call your attention to House hill
H.R. 7757 which has been introduced by Representative McCullough of the
State of Ohio. This bill would prohiblt State taxation of an out-of-State firm,
when the only activity of said firm within such State is sales solicitation, and
where no office, warchouse, stock of goods, or other place of husiness is main-
tained therein. We would appreciate your support of this bill because of our
company's concern at the possibility of taxation by individual States of inter-
state commerce, of the type recently approved by the Supreme Court in its
declision in the Northiwestern State Cement and the Stockham Valve cases.

Your cooperation in this matter would be much appreciated.

Very truly yours, .
S. I". KeLLY, Branch Manager,

STATEMENT BY DANIEL 8. RING, GENERAL COUNSEL, ON BEHAMF OF THE NATIONAL
PAINT, VARNISH, & IL.ACQUER ASSOCIATION

This statement presents the unqualified approval and endorsement by the Na-
tional Paint, Varnish & Lacquer Association of the joint resolution and bills
aimed at restricting States from taxing the proceeds of interstate transactions
aceruing to out-of-Stute firms,

Our association represents 1,500 manufacturers who produce 94 percent of the
total domestic output of paints, varnishes, and lacquers. The overwhelming
percentage of our members are in the small business category who cannot afford
business locations in States other than those in which their plants are located.

With well-informed observers predicting that ultimately 50 States and more
than 100 cities will be taxing net income from interstate transactions accruing
to companies wholly removed from the taxing State, the burden on business (and
especinlly upon small business) which this trend would produce is obvious,

We endorse all legislation aimed at abolishing the same sort of burdens upon
and obstacles to interstate commerce which threatened to disrupt the Union of
the States between 1777 and 1783, under the Articles of Confederation. We
helieve that the bills under consideration will promote the U.S. Constitution's
objective of a free flow of interstate commerce by eliminating a throttling taxa-
tion on it, which entails in addition to taxes to be paid, accounting and reporting
expense of serious proportions on business, large and small.
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United BraTes WRHOLESALE GROCXRS' ABHOOIATION, INC.,
Washington, D.C., July 16, 19569,

Re State taxation of fncome from Interstate commerce,

Scenator Harry F. Byup,
Chairman, NSenate Finance Commitice,
Senate Ofice Building, Waskington, D.O,

Drar SeNATOR Byro: Speaking In behalf of our Independent wholesale grocers
throughout the United States, we wish to register with you and your committee
that the enactment of legislation now before your committee with respect to
State taxation of income from interstate commerce I8 very necessary.

Food distribution throughout the United Stntes 1u operated without regard
to State boundaries, Ior example, a wholesale grocer warehouse at SBhreveport,
Ia., I8 much cloger to certain market arcas in Arkangas and Texas than many
of the warchouses in those States. Therefore, operating on the low margins
oxisting in the food Industry today, it {8 much more economical to serve areas
with a short haul from the warehouse regardless of whether or not those areas
are acroas State lines.

With the limited resources of the independent merchant, the heavy competition
bhetween independent and corporate chains In food distribution, and the low profit
marging existing today, large numbers of independent distributors would be
forced out of business if it was necessary for them to pay heavy taxes {n each of
the =everal States traveled by thely’ salesmen and served by their delivery trucks.

We have already had a number of serlous problems arlsing from small towns
and m\mtclmlitles attempting to levy a tax on deliveries made to loeal merchants
by wholesale groeers across the State line. To permit such a practice requiring
a wholesaler from across a State line to pay a vendor’s fee to each town served
would quickly become a prohibitive burden. Furthermore, such practice would
create & monopoly and most assuredly result In higher prices to the consumer.

Much the same situation would apply in the event States would place a heavy
burden of tax on vendors from across the State line.

In the interest of maintaining a sound and economical flow of commerce and
to protect merchants from unwarranted tax burdens, we respectfully urge early
action be taken by your committee to provide legislation that will assure sound
business practicea and avoid destructive taxation of out-of-State firms.

Sincerely yours,
Harorp 0. SMmrTH, Jr.,
Executive Vice President.

THE MANUFACTURERS ASSOCTATION
or TRE CrrYy oF Bripeeport, CONN., ING,
July 21, 1959,
Re 8. 2213, Senate Joint Resolution 18, and 8. 2281.
To the Chairman and Membders of the Senate Finance Commitiece, Senate Office
Building, Washington, D.C.

GENTLEMEN : The Committee on Taxatlon of the Manufacturers Association of
the city of Bridgeport, Conn,, Inc, of which Carroll F. Lewis is chairman, desires
to convey its observations to you regarding the urgent need for immedinte action
along lines proposed in 8. 2213, Senate Joint Reseolution 13, and S. 2281 which
you presently have under consideration.

The Manufacturers Association of Brideeport 18 a voluntary assoclation of some
100 manufacturers domiciled in the Bridgeport labor market area.

The Bridgeport labor market is a concentrated industrial area containing a
preponderance of small industries. The major items produced include fabricated
metals, machinery, machine tools, business machines, ordnance, electrical equip-
ment, helicopters, aircraft components, and instruments and, because of our
familiarity with these industries basie to our economy, this statement will deal
with certain fundamental aspects of this new, perplexing, and pressing tax

problem.

The recent decisions of the U.S. Supreme Court in the Northwestern States
Portland Cement and Stockham Valves and Fittings, Inc., cases apparently have
opened a Pandora’s box from which State tax collectors will swarm over American
industry—both large and small.

Although the nexus, as defined by the Supreme Court between manufacturers
and any of the several States, may be Infinitesimal, the sting of the State tax
collectors’ bite will affect vitally the smallest industry engaged in interstate

commerce.
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Manufacturers—whether large or small—hy the very nature of thelr economle
purpose und activityunust engage to some degree In interstate commerce,

Some 20 States have had laws which levy a direct net Incomne tax and 4 have
already tnken action to amend wuch laws to reap immedtate tax benefits from
the Supreme Court actlon. 8ix additional States have a franchise tax based on
net {ncome, It in concelvable that in the foreseeable future all 60 States may
adopt new revenue laws to cnpitalize on the sale of goods in interstate commerce.

This is paradoxical. America has grown into a nation of great economic
strength because of the unhumpered movement of interstate commerce—free of
any restriction of tariff barriers.

Just at the moment the world is hailing the emancipation of the Kurnpean
Common Market from its anelent tariff walls, the declsion of the Supreme Court
:rtm:ld sanction the erection of interstate tax barrlers between our 50 United
Staten,

Many manufacturers purposely establish sales offices, warehouses, or other
business facilities in a number of other States in order to effect direct lncal dis-
tribution of thelr products. In many cases, such manufacturers register to do
business and pay taxes in such States.

By contrast many other manufacturers concentrate their distribution activi-
ties in only one, two, or a few other States, with the result that only minimal
anles nctivity would be the nexus which would subject the manufacturer to the

burdens of State income taxation,
It 1a difficult to project the potentinl magnitude of this interstate tax burden

upon all manufacturers—large or small,

State tax agents would Investigate freight depots, express offices, truck termi-
nals, airports, and possibly even the post offices to ascertain the minutest move-
ment of goods in interstate commerce.

They would examine office buildings, telephone books, city directorfes, adver-
tising media for any clue to an article shipped into the State by a foreign manu-
facturer who maintains no office, warehouse, or other place of business within
the State in an all-out effort to establish an allegedly sufficient nexus.

A flood of tax collection letters and forms would be poured out by the several
State tax departments upon such foreign manufacturers which, until their iden. -
tiftication by the State tax departinents, were unaware of any Hability.

The cost to such manufacturers of compiling essential information for either
defending their nontaxable positions or for completing required annual tax
forms would be exorbitant and would work immeasurable hardship on concerns
whether large or small,

A careful estimate of costs incurred by a medium-sized manufacturer Incident
to the preparation and filing of forms required by State tax departments in the
collection of taxes on interstate commerce reveals some startling facts,

To prepare State forms for the payment of interstate taxes or to establish
the nontaxable position of the manufacturer in all 48 States is much more costly
than the actual payment of the taxes.

Statistical data must be compiled by the sales department, billing department,
accounting department, and payroll department for use of the tax department
tso determine the apportionment of sales, payroll, and property to the several

tates.

This data must be assembled by the tax department, computed according to
the particular State formula and the tax forms completed.

Estimated cost of compliance in each State is $800 for direct tax departmental
cost (salaries, tax services, and supplies) plus overhead and cost of other de-
partments of $2,400 making a total of $3,200.

If taxes were paid in all of the Nation’s 48 States it would cost such medium-
slzed company $153,600.

To fllustrate the preceding comments, let us take a manufacturer who has two
manufacturing plants, one in State A and one in State B, sales offices in 10 other
States, and only salesmen traveling in the remaining 36 States. This manufac-
turer is a medium-sized concern with gross sales of $10 million and taxable
income of $1 million. Presently this manufacturer is paying annual franchise
and income taxes amounting to slightly over $44,000 in 12 States.

It all States follow the edict of the Supreme Court and adopt corporate income
tax laws, this manufacturer will pay an additional $14,000 in taxes to 36 States

and {ts compliance costs will increase by $115,200.
It is evident that this manufacturer would pay compliance costs of $8.25 for

.every $1 paid in actual taxes.

i43
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Appendix A indicates the method used to compute the taxes of our illustra-
tion and the cost of compliance. Compliance by small manufacturers would be
much more difficult. They could not afford the mechanical equipment utilized
by thte medium-sized and larger manufacturers and the services of staff tax
experts,

Handwork in accounting, as in production, costs more than machine work and
would add to the cost of compliance. Small manufacturers could not afford to
employ outside accounting services and tax counsel to compile the essential data
and prepare the multitugde of State tax forms.

Small manufacturers particularly would find it difficult to raise prices suffi-
ciently to pay these greatly increased overhead costs., Price increases might
well mean pricing some products out of the market. Increasing foreign com-
petition would also prevent price increases by many manufacturers.

As an alternative the small manufacturer might find it impractical to ship
into some States and therefore necessary to limit sales activity to only those
States providing sufficient sales volume to justify the cost of compliance with
State tax department requirements.

Giving up certain lines of products might be another alternative. It might
result in employees being laid off with a consequent increase of unemployment.
This would have a stifling effect on small industry. In such a stifling situation,
small manufacturers might find it necessary to merge with larger concerns, thus

reducing normal competition.
The economy as a whole would be affected adversely as the result of these

Supreme Court decisions, ]
Manufacturers costs of doing business would be inflated.
Should some manufacturers find it possible to raise selling prices, the result

would be more inflntion.
As these products starting with an inflated price passed through the normal

channels of trade, the price would snowball as the distributor, wholesaler, and

retailer added their percentage markups.
In view of the serious consequences to manufacturers, t'eir employees, the

consumer, and the Nation’s economy which may stem from these Supreme Court
decisions, we respectfully urge your favorable consideration of and immediate

actionon 8. 2213,

Respectfully submnitted.
HARMON E. SNOKE,
Ewxecutive Vice President.

Assuming in the first instance that this hypothetical manufacturer has plants
in 2 “home” States, regional sales offices in 10 other States, and salesmen travel-

Ing out of these offices in all of the remaining 36 States.
Examples of tax computations in four States are based upon the following

assumptions:
S . e e e e e e e e e e e $10, 000, 000
Less costs: g
Payroll .o e e ———————————— 3, 000, 000
State franchise and income taxeS oo eee ——— 44, 645
Materials and other overhead. .o B, 055, 355
b 0] o 1) U UL 9, 000, 000

Remainder, assuming book and tax income are the same amount... 1, %, ?\88

Less Federal income taxes.. .- ecocecmcee- -
480, 000

Remainder available for dividends

The customary formula for allocating inccine to the various States contains
apportionment factors of sales, payroll, and property and embraces the concept
of using sales in home States on a “shipment” basis and using sales in foreign
States on a “destination” basis, thereby using the same sales twice, once in the
State of shipment and once in the State where received. On such bases, taxes
would be paid on apportioned sale of $19,500,000 rather than the acutal sales of

$10 million. This may be clearly seen in the following:

- -t o
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. Allocation
-~ (Dollars in thousands]
Manufacturing p'ants
located in— Sales offices | Balesmen
located in 10 | only located
foreign in 36 foreign Total
HomeA Stato Homia’ State States States
B80S e eeeecccracer e naaane 16,000 1 4,000 12,210 17,290 19, 500
Payroll.. .o aiaaaeas 1, 656 1,104 &5 135 3,000
Property. oo eieacciaaaaaes 2, 527 1,685 66 222 4, 500

1 On o shipment basis.
3 On a destination basls.

Assuming one salesman in each of 48 States earning $5,000 rinnually and
have a car and samples valued at $6,000:

Home Stuates

Home State | Home State
A B
Thousands of | Thousands of
dollars dollars
T 7 S 6, 4,
— B0 e
10, 000 10, 000
B o3 () | D 1, 656 1, 104
—— 55 — 37
3, 000 3, 000
B3 () T PPN 2, 527 1,685
— 56 ——— 37
4,500 — 4,500 -
B 17 R m 114
AVOIARO. - o e eeeecee e esseaameeeeeasaeaaann 57 38
Taxable INCOMO. o 1,000 1, 000
Apportioned £0 8tate. .....c. oo, 570 380
Tax in actual dollars:
Tax rate $3.75. . 21,376 feeoiiiceaean
TaXx rat0 $6.00 . _c . ouene ottt cemnem e easmcceeme i camnn- 19, 000
Foreign States
{In thousands}
Sales offices
Salesmen
only, 36
Foreign Foreign {8 other foreign|Foreign States
State A State B States
8aleS. cene e 120 90 2,000 7,290
1.2 0.9 20.0 .9
10, 000 10,000 10, 000 10, 000
Payrol.... e 5 5 40 185
.2 1.3 6.2
3, 000 3,000 3,000 3,000
) 3 {1) 1114 2 U 6 6 48 222
.1 1 1.1 4.9
4,500 — 4,500 —| 4,600 ~——| 4,500 ——
Total. e iiceciacicecceacanas 1.5 1.2 24 84.0
AVErBge. . eeciccncccaccacnacccacananne .5 .4 7.5 28.0
Apportioned income. ..ccceuaeaun.. meesemamcanen b 4 7% 280
Tax in actual dollars: -
Tax at 4 percent......coceeecnccacaccacmcanan $200
Taxat 8 percent. . ...ccceeceernceccccecncacferncacnnacacann $320
Tax at 5 percent. - cvceaceemcencacnereneennfonaomnmanciefommnanananae. $3, 750 $14, 000
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Total State income taxes:

Manufacturing plants:
Home State A $21, 87b
Home State B 19, 000

Sales offices:

Forelgn State A y - 200
Forelgn State B 820
Forelgn States, other 8 8, 7150
Subtotal. e e e o e e e e om0 o 44, 648
Traveling salesman only, 36 States 14, 000
b 1] 7 ) O U 68, 645

Onaxrres B. GrReenMAN Co.
Hampton, N.H., July 20, 1959,

SenaTE CoMMITTEE ON FINANOE,
New Senate Office Buflding,

Washington, D.C.

(Attention Mra. Elizabeth Springer, clerk).

GeNTLEMEN: We are writing you to urge that immediate approval be given
to Senate bill 8. 2213 or Senate bill 8. 2281, both of which seek to prevent State
taxation of Income derived exclusively from interstate commerce when no office
or goods Is maintained within the State,

We are a small independent manufacturing concern which markets its prod-
ucts in several States. We store no goods and have no offices outside Hampton,
N.H. While it is our desire to remain in business, with the burden of Federal
taxes already in force and the continually increasing local taxes, it may not be
possible for us to do so. We can foresee an almost certain closing of our doors
if, in the years when we make a profit, the tax collectors from a potential 48
additional States are not prevented by legislation from taking a portion of that
profit.

Furthermore, the assessment of such taxes by the various States would in-
volve many and complex problems with which it would be practically impossible
for concerns such as ours to cope. These problems are well described by Justice
Yelix Frankfurter in his dissenting opinion to the Supreme Court decision which
permits the imposition of such taxes. His opinion includes the following state-
ment :

“It will not, I believe, be gainsald that there are thousands of relatively small
or moderate size corporations doing exclusive interstate business spread over
geveral States. To subject these corporations to & separate income tax in each
of these States means that they will have to keep books, make returns, store
records, and engage legal counsel, all to meet the diverse and varlegated tax
laws of 49 States, with their different times for filing returns, different tax
structures, different modes for determining ‘net income’ and different, often con-
flicting, formulas of apportionment. This will involve large increases in book-
keeping, accounting, and legal paraphernalia to meet these new demands. The
cost of such a far-flung scheme for complying with the tax requirements of the
different States may well exceed the burden of taxes themselves, especially in
the case of small companies doing a small volume of business in several States.”

Yours very truly,
CrARLES E. GrReENMAN Co.,
D. MaLcoLM HAMILTON,

STATEMENT OF THE NEW YORR EMPLOYING PRINTERS ASSOCIATION ON THE SUBJECT
OF STATE TAXATION OF BUSINESSES ENGAGED IN INTERSTATE COMMERCE

The New York Employing Printers Association, Inc,, a trade association repre-
senting the commercial printing industry of the New York metropolitan area,
urges the approval by the Congress of legislation which would restrict State tax
jurisdiction to situations in which a business firm maintains a substantial, per-
manent establishment in the taxing State.

This assoclation further urges the Congress to establish a uniform allocation
and apportionment formula, mandatory for all States, in order to prevent over-
1apping and over 100 percent taxation of firms engaged in interstate commerce,
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The taxation by the geveral States of the income of firms which do not maintain
any type of permanent Physlical establishment in the taxing States would fmpose
a heavy burden upon the small printing firms which comprise this assoclation.
Even more burdensome than the taxes themselves would be the added bookkeep-
ing, accounting, and clerical expense required to submit accurate tax returns to a
great many different States with different tax laws, different reporting forms, and
different flling dates.

The effect of such taxation would be to shut off a substantial percentage of the
interstate cominerce which presently exlsts within the printing industry. Such
taxation would be tantamount in its effect to the imposition by the States of a
tariff on goods moving in interstate commerce. It would constitute a backward,
restrictive step in terms of its impact upon the growth and economic condition of
the Nation's printing industry.

In the long run, unless remedinl legislation is approved, retaliatory action by
those States which do not now impose a tax upon interstate commerce, lucluding
New York and New Jersey, would largely restore the status quo among the States
regarding tax revenues, but would leave business firms of all sizes with the burden
of paying taxes to scores of different States.

On behalf of its member firms who collectively comprise the second-largest
manufacturing industry in the New York area, the New York Employing Printers
Assoclation respectfully requests the Finance Committee of the U.8. Senate to
recommend prompt and effective legislation as recommended above, in accordance
with the constitutional power of Congress to regulate commerce among the several
States.

Respecttully submitted.
DoN H. TAYLOR, Presidend.

MONTOOMERY, ALA., July 20, 1959.

IHon, ARMISTEAD I, SELDEN, Jr.,
House Office Building, Washington, D.C.:

In connection with hearings to be held July 21 before Committee on Finance
of the U.8, Senate, this department would like to call your attention to the
following resolution:

“Whereas various States are confronted with problems of taxation of net
income of corporations engaged in interstiate commerce: Now, therefore, be it

“Resolved, That the National Association of Fax Administrators urge the
appropriate committee of the Congress of the United States to recommend de-
ferral of congressional legislative attention in the matter of State taxation of net
income of corporations engaged in interstate commerce until a study commis-
slon set up by the Congress and including appropriate State officials has had
opportunity to examine the impact of the recent Supreme Coupt decisions with
regard to State income taxation of interstate commerce., Northwestern Statos
Portland Cement Co, v, State of Minncsota; Willlams v. Stockham Valves and
Fittings, Inc., decided February 24, 1959.

HARrrY H. HaDEN,
Alabama State Dcpartment of Revenue.

STATEMENT OF ASSOCIATED INDUSTRIES OF MASSACHUSETTS IN RE STATE
TAXATION OF INTERSTATE COMMERCE

The Assoclated Industries of Massachusetts is a voluntary assoclation com-
posed of manufacturing firms doing business in the Commonwealth of Massa-
chusetts. Our office is at 2208 John Hancock Building, Boston, and we repre-
sent approximately 2,000 manufacturing concerns comprising a substantial
majority of the industrial payroll of Massachusetis, The great majority of our
xlu;)tgnbersl may be classified as “small business” since 87 percent employ less than

people.

We have noted with interest and concern the Supreme Court decision in the
Stockham Valves case decided February 24, 1959, In effect, this case when
viewed with the companion case, the Nor'hwestern Siates Portland Cement
Company case, and the Court’s refusal to review a Louisana case, Brown-For-
man Distillers Corp. v. Ocllector, upholds the right of the individual States to

436050599
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levy taxen upon ncotie by an out-of-State corporation upon any sles made
in the Ntate in futerstate conmerce, even though the seller does no business in
*ho Ntate sneh as s commonly anderstood by Federal and Ntaic coned doelslons
< to conatitiute dolng business for the purpose of glviang State courts Jivindle
tion over forelgn covporations,

Justiee Frankfurter in hin dissenting opinfon well summed up the offeet of
the mnjority dectslonn {n these enses,  He staied, “Poday's deelzion will stionn-
Inte, If Indedd 1t does not compel, every Stute of the Unlon which has not al-
ready done 8o to devise a formuln of apportionment to tax the come of enter-
prizes careying on exclusively inteestate commeree.”

Jurtice Frankfurter went on to state that sueh lnws wonld actively burden
Interstate commerce {n that it would foree corrorations dofng exelusively inter
stnto commerce spread over several States not only to pay taxes in thoxe States,
but to “Keep books, make returny, store vecords, and engage legal counsel,
all to meet the divers and varvlegated tax hows of A9 (sle) States, with thejr
different thues for filing returns, different tax stractures, diferent modes for
determining ‘net income’ and different, often contlieting, formulax of apportion.
ment.  Thir will involve large inereases in bookkeeping, accounting and legal
purapheruatin to meet these new demands, The cost of sueh o farflung scheme
for complying with the taxing requivements of the different States may well
exceed the burden of the taxes themselves, espeelndly in the ease of small com-
puntex dolng n smnll volume of bustness in several Ntates,”

Massnchusetts corporations ave thus faced with the grave problems of not
only keeplug records and filing veturns in 60 States, for undonbtedly all States
will now levy similur taxes, but in many casex due to diferent methods of
alloeation may well pay taxes on morve than 10 percent of tncome, It {8 noces:
sary, therefore, that we look to Congress for the solutlon,  Ax Justlee Frank-
furter sald, *“I'he problem calts for selutlon by devising a congressionnl policy.
Congress alone can provide for a full and thorough ennvassing of the multl-
tudinous and intrleate factors which compose the problem of the taxtag freedom
of the States and the needed Hindts on such State taxing power.”

Congress has this power, 1 betleve, under the UM, Constitution.  Article
1, sectlon 8, clause 3, givex Congress the power to regulnte commerce among
the severnl States,  Arvtlele 1, sectfon 10, clanze 2 snys that no State shall
without the consent of Congress levy any fmports or dutles except what
may be absolutely necessary for executing its inspection lnwa and that all such
lnws shall be subjeet to the revirion and control of the Congress. It is clear,
therefore, that Congress has the power to aet,

We are very much in favor of the veport of the Seleet Committee on Small
Business of the U.8. Senate (Rep, No. 408) and arve strongly in favor of the
Joint resolution contained therain (R.J. Res. 113),  We believe the bill filed by
Senator Leverett Saltonatall (8. 2281) or one of the similar bills pending hefore
your committee should be passed lmmediately. Such legislation is nocessary
uot only for all manufacturers but for the States themselves and for the purpose
of guuranteeing that free flow of interstate commerce the people of the 13
Colonies had in mind when they adopted the original commerce clause of the

1.8, Constitution,

NATIONAL WooDEN BOx ASSOCIATION,
Washington, D.C., July 20, 1954,

Senator I F, Byrp,
Chairman, Senate Finance Committee,
U.8. Senate, Washington, D.C,

DrAR SENATOR BYRp: Since the declsion of the Supreme Court was rendered
in the cases of 7. V. Williama v, Stockham Valves and Fittings, Inc., and North-
twostem Statee Portland Cement Co. v, Minnesota, members of this industry have
expressed serlous concern over the possible consequences. In view of the fact
that your committee ir hearing testimony on July 21, I would like to submit
some facts regnrding the possible effect on this Industry in the event that State
Inws are changed to take greater advantage of this decislon. I realize that
great demands have heen made on the conmmittee’s time for this hearing and,
I have, therefore, not asked to mnke a personal appearance. I would appre-
ciate the favor, however, if this letter can be included as part of the record of
the hearing,
< This association represents manufacturera of nafled wooden containers located
throughout the United States. The Industry is a vital factor in the health of

i-
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the Natlon's lumber ldustey, in that it furnishes an outlet for the lower grades
of lumber which are itot xuitable for other purpores, nmounting to ¢ 1o 8 pereent
of the Natlon's lumber production,  The wooden-box industry I8 now fucing
oxtreme competitive pressures from munufacturers of other (ypes of contalners,
1t will be serlously affected by any Influence which tends to Inerense production
conts or overhoend,

In order to obtain Information on which to buse an estimate of the possible
offect of the recent Supreme Court decisfon on this industry, we have made a
auevey of 1 fow representative manufacturers,  ‘Twelve flvms were surveyed, with
totnl sales volume In W68 varying from $100,000 (o $6 milllon.  These firmns
reported that an average of 61 percent of the total volume is shipped neross
State Unes.  Individunl fiems in this group are making deliveries in an many
an -2 States. At present, State tax returns are being filed In those home Rtates
levying State lncome taxes and tn other Statex In which production facllities are
located,

On the basix of this survey, it I8 apparent that manufacturers in this tleld
oxpeet the effect of this decision to sertonsly interfere with thelr present inter-
stute business and to hnmper efforts to extend thele markets to States into which
they do not. presently ship.  Among the 12 firms foralshing informntion, only 2
expressed an intentlon to continue the active promotion of husiness in forelgn
Staten requiving the (ing of tax reports by out-of-State corporations,

It In rendily apparent that the effect of this test will be greatest on the small
opornor in any given tleld.  In order to Justify an expanded snles effort within
n forelgn State, he must balanee the possihitities for profit agalnst addltlonal
time and expeuse volved fn matntaining records which will allow him to file
the proper returns In that forelgn State,  ‘This ean become a very serfons problem
to many small businesses whose administrative personnel nre already overlonded
with what I8 essentinily nonproductive work, When It I8 consldered that some
munielpnlition are also jevying this type of tax and that more may follow, this
workload can inerease in geometrical proportion to the number of taxing markots
in which the businessman enters,  EKstlmntes of the additional cost in adminis-
trative time alone ran from £3,000 to $8,000 per yenr. These figures do not
fnelude the cost. of additional professfonal assistance which would be required
In many canes,

The possible handleap to interstate business which can resalt from the deef.
slon In question enn be mintmized through the adoption of Federal legislation
snch as that now under constderation by your committee,  The proposed legisla-
tion, including Senate Joint Resolution 118, 8 72218, and 8. 2981, through the
provisions for limitation of State fncome taxation to those situations where there
In a clearly defined mintmam activity, will give the businessman more clearcut
ground rules within which he ean operate. We strongly urge that prompt action
bhe taken to adopt an effective measure with this type of limitation on State
taxing powers, -

One bill, 8, 2281, would also apply thir Umitation retroactively. This provl-
ston would give some mensure of rellef to those businesses which have not been
filing returns in States in which they have merely solicited orders in the pnst.
We understand that this particular provision may be subject to attack on con-
stitutional grounds. We urge that such a proviston be adopted only it the proper
separabllity clause ean be included so that other provisions will not be affected
in the event such an attack 18 successtul,

In view of the fact that several State legislatures have already acted to take
advantage of the apparent extenslon of State taxing powers resulting from the
Supreme Court decision, and since other States now have this type of legisla-
tion under consideration, we urge immediate action by Congress to prevent this
serfous Hmitation on the development of interstate commerce,

Very truly yours,
H. R. Hupson,
Exccutive Vice President,

STATEMENT oF HAROLD R, GIBLIN, A MEMRBER OF THE STAFF OF THE NATIONAL SIOR
MANUFACTURERS ASBOCIATION, NEW YORK

The membership of the Natlonal Shoe Manufacturers Association consists of
some 330 shoe manufacturers located from Maiue to Californin. These manu-
facturers produce 70 perceut to 80 percent of the footwear (exclusive of rubber
and canvas) made in the United States. The 25 largest compaunies accounted
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for 874 pereent of the production in 19007; the fest BO companios produesd
40.0 pereent.  Innsmuch an there are approximatoly 1,000 shoe manufaeturers
in the country, It can rerdily bo son that the vast majority of the manutae-
turorn are of sl or modihnm sixe,

A sunmmary of tho 158 Faderal tax returns mado by the Internn) Rovonne
Borvice listed 600 shoo manufacturers with a protit, bofore Fodoral taxes, of
0.3 porcont and a protit of 200 porcent nftor taxes,  The tax puld, $10,000,000,
wan o mitlos of $L,O00000,000,  Durlng this sune year, 887 ninuufacturers hnd
A loss of LIR poreont on silow of $202,888,000, 1t follows, therefore, that. hoo
manutactuving in vory competitive anud that the finanelnl retuens ave sinnll,
Youra preior to 1 show generally the samo eatio an botwoon profit fivmn and
lowt thew, The Internal Revenne Nervive hns not as yot. sunmnriged the 1007
returns

Thore are only a few polnts which 1 would ko to cimphnsise (o this ecom-
mittees  The problemn facing alioo manuacturers ave not, of courss, unfgue to
than,  Simtlar probloms nre the seviows conecern of any corporation in any
induatry that movea Ha production in intevatate commerce,

Confusion and uncertatuty provatlead prior to the February Nupremoe Couet
declaton,  Perhaps the confunton hns Heted (o xotme oxtent sinee thon,  Vneer-
tatnty atill extaty, however, but. it 18 wore along the Huoss of “How much do 1
owe and to what Rtates; how many retronctive yoars eant or will these Btatos
&0 after and how much s 1t golng (o cont me I acconuting and logal foewy”

R|ome compriies hnve been paying, some compatiles have not boen paying.
Rearons given for not paying woere:

1. “We have not heen asked to pay.”
2 “The tax {8 uncoastitutionnl as the State has no jurisdietion over tho

corporation”
X Phe company in not. dofog business in the Ntate under the terms of

the statute,”
4. “The company {n walting for n determantion of the tax.'”
& “Orders ave mailed in, salesmen do not aceept. tham,”
Payments wore made in some cases because
1. Tegal connsel conridered the compnny Hable,
2. The Rtate had attached or threatened to attach nccounts recelvable,
3. The tax was 2o small it wan patd to save accounting and legal expense,

Of the companics paying State taxes most. flrms padd to only one Btatey, while
others pald two, three, or four States,

Firms that have not been paying, whether becanse of legnl advice or becuuso
they never were appronched, are now faced with a real dilemma,  This {8 the
awkwand pasition in which thousands of firms find themselves,

The State of California has been the most aggressive in ita endeavors to
enforve its laws and has been most successful in obtaining complinnee,  As
other States eithor rewrite their Inwa (Idaho, Tennesses, and Utah have already
done s0) or step up thelr enforcoment activities many marginal firws iu this
and other industries will elther be forced out of business or withdraw from
the jurisdiction of some taxing States,

Extracts from Mr, Justice Frankfurter's dissenting opinion have been widely
quoted and need not be repeated by me,  Mr. Frankfurter raired some danger
signals.  Here ave a few actual examples showing how right he war.

As previonsly stated, California has been the most aggressive State In the
enforcement of itz law. It is referred to in some of these examples only hecause
of this. When other States roll at the California level the predicnment of many
companies could be fatal,

The California tax return consists of six pages 8145 by 11 ifnches. There Is
nothing simple about it and many i{tems listed therein request that supporting
schedunles be attached. The tax return forms of other States are probably as
complicated.

T am submitting a State of California “Request for Supnlementary Data.”
This was sent to a firm that har paid taxes since 1984, California now re-
quests that returns be filed from 1837 to 1954. For those wondering about the
retroactive feature of these laws, this is apparently the aunswer. ‘“Reply re-
queated within 30 days” appears at the top.

Also submitted is a “Request for Supplementary Data” that is three pages
in length and requests information as to whether or not an examination had
been made of the company’s Federal tax returns. If so, the submission of the
examiners report s requested. Also requested : complete details of sales methods
and amount of sales, complete information on ownership of other corporations
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whether tn or ont of Oaliforntn, and finnlly full detulls on deseription of nxsets
und methods of depeeclntion,  Thin part Ineluden o statement that cortain
methods of enlentuting deprecintion nllowed by the Federnl Goverment. ire not
allowoed In Cnlifornin,

Tho company to whom thin pnrtlenlnre request for supplementarey distn wan
nent roplled In a five-page, single-spneed letter submdtting the Federn) exnminer's
report and giving full detatin on two retall stores It controlled (sepnrnte corpo-
ratlonn),  Buch wtore wan 2,00 andlen from Callfornln, one in Milwaukee and
one In Ohleago,  After recalentnting deprecintion in the approved method (nnd
Unting complete dotalln) the tnxpuyer coneluded that it owed 84 conts nddi-
tlonnl on U 100 fax and 3088 additionn) on ite Y60 tax,  "T'o quote from tax-
pnyer's lotter, “After you give un crvdit, for the ndditionn] oxpense nlowed hy
the LN, Governmont. for the yenes 30506 and 100 you will prolmbly owe us n
dotlnr or so, I8 1L not eldiewlonn?  OF contrne It I8 nnd nlso very serions ¢ ¢ @
Our problems with you will he podtipHed 49 thmes glnee wo ship small gpimounts
fato ntl 40 Rtatos, "Phe coxt. witl booa thousnnd thines the amonnt. of tax involved,
nned §U I defintto thrent to our belug able to opernte nt o profie,”

A fow additionn] exnmples,

e compnny ‘m“l RT40.00 to Itn audltors to ealenlate itv Californin tax, The
compnny showed o lows In s Californin operations and there win no tax,

A wevonld compnny wan askessed over $2,000 1n tnxes, penntties and Interesg,
An order to withhiold wans Issed on nn account recolvable; after months of legnl
negotintion, the tnx wan determined to be $144 and wan puld,  Tagnl feen nlote

oxeended $400,
A third company puld a Ntiute tax for a 3-year period avernging 875 n year,

The nuditors fee was $150 por return,
A fourth company, over a Gyenr porlod, pald less thun $20 0 year., The

anditor charged $160 for ench rotuen,
A Cth compnny e 12 returns at one time with an nvernge of $46 n return,

The nvernge cokt per return wis 1060,

The mwdbitors Involved In these enses were the regularly retained nuditors of
the tuxpayers,  ‘Lhe work involved in collecting Information and preparing the
retarnn excevded the fees charged,

AN 1L now stnnds, the States have dieulty In adiinisteating their lnws and
forelgn corporntions have difiiculty in complying. The costs of ndministering
will nerenne an the Rlates seek out potontinl tuxpayers and extend efforts to
colleet,  The costs to the taxpayer of doing business will [nerense through ndded
accounting, nuditing, and legnl expenses, .

The taxpnyer will be foreed to fnerease hix selling prices, which will reflect in
an additional cost to the consumer, or, he will reduce his profit, which will mean
a smaller tax panyment to the Federal Governnient,

Multiple taxation will occur as some sules will he clalmed by more than one
Rtate and there 18 no assurance that the State of domiclle will allow eredit for
Income taxes paid to a forelgn Btate.

Both the majority and minority opinfons of the Supreme Court in the Ntock-
ham and Northwestern eases clearly stated that Congress has the power to
regulate taxation of Interstate commeree, but had not done so.

Congress 18 urged to take fmmediate action with a view, at least, to clarifying
the status so that management of foreign corporations will know where they
stand and ean plan polley accordingly.

It 18 further urged that some linitation be placed on this taxing power, It is
fpecifically suggested that firms should be excluded from taxation where thelr
only activity within the State is sales sollcitation. Most salesmen for small
cmnpgmlvs operate from thelr own homes.  Some States, no doubt, will claiin that
auch ‘agents’ homes are “offices” for taxing purposes. It is urged that, where
salesmen operate in this manner, whether on a salary or eommission basis, the
State be prohibited from claiming the home as an office of the foreign
corporation,

It is also urged that States be limited in thelr retroactive taxing functions.
If a forelgn corporation has not been paying a State for any one of numerous
legitimate reasons, he should not now he held liable for taxes back to 1937
(California). It is more than likely that firms faced with such a problem will
be forced to withdraw from the State's jurisdiction snd develop its business in
O S taton nunges for addl ggressi

ungry for additional revenue will move into this new fleld a v
and with little regard to the increase in their own administrative e:pens:z
They wiil be confident that the increased receipts will provide over and above

-
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the incrensed costs. At a recent meeting in Buffalo, N.Y,, the National Associn-
tion of Tax Collectors, composed mostly of State tax collectors, ndopted a resolu.
tion which proposes no action by Congress on this problem. Thelr objection
speaks for itself.

Enclosed ix a reprint of an article, “New Threat in State Business Taxation,”
written by Dr. 'aul Studenski and Dr. Gerald J. Glasser and published in the
November-December 1938 Iarvard Business review.'

This article appeared prior to the Supreme Court decision in the Stockham
Valre & Fittings, Ine. and the Northwestern States Portlund Cement Company
cases. It Is an exhaustive objective study of the State tax problem and should
be of assistance to the committee in its deliberation,

Respectfully submitted,
HaRoLD R. GIBLIN,

STATE OF CALIFORNIA OFFICE OF 'RANCHISE Tax BoARD,
Sacramento.

Date: September 26, 1058
Years ended : October 81, 1937 through October 31, 1054

Reply requested within 30 days
REQUEST FOR SUPPLEMENTARY DATA

You are requested to furnish the information indicated below to supplement
that shown on your return(s) for the year(s) indicated above. The infor-
mation is required to be submitted within the time shown above.

Fallure to substantiate any deduction taken on the return may result in the

disallowance thereof.
FRANCHISE TAX BoARb,

Joun J. CAMPHELL,
E.rceutive Officer.

By S. H. Brasn,
Supervisor.

Avallable information indicates that this corporation was actively conduct-
ing business operations in California since 1937. '

To that extent, a return is required to be filed for each year commencing
with income year ended October 31, 1937, to October 31, 1954,

The payment of arbitrary levies or tax does not terminate the corporation’s

Hability from filing proper returns.
Two forms for each year are being mailed to you under separate cover.

STATE OF CALIFORNIA OFFICE OF FRANCHISE TAX BOARD,
Sacramento.

Date: May 27, 1959.
Years: October 31, 1955 and 1956,
Reply requested within 30 days.

REQUEST FOR SUPPLEMENTARY DATA

You are requested to furnish the information indicated below to supplement
that shown on your return(s) for the year(s) indicated above. The informa-
tion is required to be submitted within the time shown above.

Failure to substantiate any deduction taken on the return may result in

the disallowance thereof.
FRANCHISE TAXx BOARD,

JoHN J. CAMPBELL,
Ecxecutive Oficer.

By 8. H. Brasn,
Supervisor.

Please advise whether an examination has been made of your Federal re-

turn(s) for the year(s) indicated above.
If an examination has been made, please submit the examiner's report or

copy thereof, If the original report was revised, submit both that report and

1 Made a part of committee files but not reprinted in record of hearings.
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the revision. Any original documents submitted will be returned to you
promptly after being exa¥nined.

If a change was made by the Federal Government and no report was re-
celved, plense indicate in detail the basis of any additional assessment,

Please furnish the data requested on the enclosed form ODSO3U.

Allocation Formula, Schedule R-1.

Information regarding item 3, Sules Factor:
1. Please explain method of consummating sales both as a general practice

and in California, i.e, whether the customer is contacted by your own em-
ployees, through brokers or independent contractors, by mail or other means,

2. If sales are ordinarily made by other than employee salesman, please state
whether you have representatives who contact your customers, retailers or
consumers on so-called missionary work and whether such representatives call
on California customers.

3. Inform this office of the total amount of sales made to California cus-
tomers, regardless of whether made from inventories located in California or
elsewhere, the total sales resulting from employee activity while performing
services in California, and an explanation as to how the remaining sales were

made
Allocation of income-unitary business group.
Did this corporation have any transactions with any corporation(s) either
within or without California : :
1. Which it owned or controlled?
2. Which owned or controlled this corporation?
3. Which was owned or controlled by common parent corporation?
4. Which was owned or controlled by the snme interests?
If so, file information to disclose:
1. Name and address of other corporation or corporations.
2. To what extent operations are unitary as evidenced by centralized
purchasing, advertising, accounting or management.
3. Extent of unitary use of centralized executive force and general sys-
tem of operations.
4. Total sales or business done and amount of sales or business done
with affiliated corporations,
5. Federal net income of ei:ch corporation.
6. The nature of the business of each such corporation everywhere and
the extent of activities in California, if any. .,
Direct or indirect ownership or control of more than 50 percent of the voting
stock constitutes ownership or control for the purposes of this paragraph.

FRANCHISE TAx BoARD OPERATIONS~DIVISION

DEDUCTION FOR DEPRECLATION

QOctober 31, 1955 and 1956
Applicable to year(s)
Please submit the following information for the above-indicated year(s) to
permit proper adjustment of depreciation claimed :
1. A description of the assets.
2. Method used in computing depreciation,
3. Depreciation under each method.
4, Depreciation allowable on the straight-line method.
5. Depreciation allowable on the 150 percent-declining-balance method if
you wish to adopt that method for State purposes.

The sum-of-the-years-digits method and 200-percent-declining-balance method
of computing depreciation are not allowable for State purposes. If you elected
to use those methods in your return for this year, that will be considered an
election to use the 150-percent-declining-balance method, if you wish to adopt that
method for State purposes. However, if such an election is made, it does not
carry the right or privilege of later changing to the straight-line method as is
permitted under the Internal Revenue Code of 1954. Such a later change will
require the specific approval of the Board. Permission for such change will be
based on existing conditions rather than on the tax advantage which auto-

matically accrues under such a change.
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STATEMENT OF MARSHALL J. MANTLER ON BEMALF OF THE BUREAU OF SALESMEN'S
NATIONAL ASBOCIATIONS

Mr. Chairman, members of the committee, my name is Marshall J. Mantler,
I appear before you today on behalf of the Burenu of Salesmen’s Natfonal As-
soclations, a joint service organization maintained by three natlonwide snlesmens
groups in as many Industries—Natlonal Associntlon of Men's Apparel Clubs,
Natlonal Shoe Travelers' Assoclation, and Natlonnl Assoclation of Women's and
Children’s Apparel Salesmen, Inc. T am executive director of the Inst named
organization. The cémbined membership of all the groups exceeds 20,000
individuals,

Senate Joint Resolutlon 118, 8. 2218 and 8, 2281 all represent legislation
which is sorely needed to restablish an economie equilibrium in our Federal
system. The well-known and highly publicized Supreme Court decision, North-
western Portland Cement Co, v, Minnesota,! Irrespective of its correctness on
the facts hefore the Court, did establish a basis upon which each State in the
Uunion can tax Interstate commerce. 1 would like to place before this committee
a summary of what this decision will mean to merely one segment of one large
and vital American industry—traveling salesmen in the clothing industry.

I am sure that other witnesses appearing before this committee will very
clearly make known the facts as to possible double, tripls, and quadruple taxa-
tion of the same income; the facts us to the tremendously Increased bookkeeping
and accounting burden that may fall upon any multistate industry; and the
facts as to the great burden that American industry and eventually the American
consuming public will have to bear if multistite taxation runs rampant as it
surely can under the Supreme Court decision. I would also direct the commit-
tee’s attentlon to the trade, business and law journais of this country for a
detailed analysis of the basic economic upheaval which may result as a result
of the Northieest Portland Cement opinion. ,

The traveling salesmen’s group, while not having the economic publicity
attendant upon heavy industries, such as steel and automobiles, is one of the
backbones of the distribution system in this country. These men, traveling to
the remotest corners of the United States, make it possible for the products
and improvements of American industry, to gain an extensive market area. If
the legislation pending before this committee today is not enacted into law the
burdens imposed upon American manufacturers will make it necessary for
them to find a source for the absorption of the extra costs resulting from higher
local taxes. In those cases where the major sales method is accomplished
through traveling salesmen—and this is the tact with most of the soft goods in-
dustries—these selfsame traveling salesmen will be made to shoulder the brunt
of the increased taxes.

Most commercial travelers are independent contractors employed on a com-
mission basis. It is a simple matter to reduce the rate of commissions by as
little as 1 percentage point and effect a major change in the income of .hese
travelers. These men do not have the protection of a strong union structure,
nor does their job have the glamour of the management and advertising profes-
stons, to name just two, which are attracting most of America’s talented young
men. A further weakening in the incom¢ . tential of the traveling salesmens’
profession will make it that much more a...~ult to infuse new blood into the
profession and thus will weaken the marketing system in this country. Where
in the past it was the job of the traveling salesman to expand the American
market In a geographical sense, it is now his job to expand the American market
in a quality sense.

These are the men who initially bring to our consumers the advances in
American production and manufacturing ingenuity.

Many able commentators have recognized that the Northwest Portland Cement
ecase may mean that, even though no sales office is maintained in a State, the
State can still tax income if salesmen operate within the State. Certainly the
broad general language of the opinion can substantiate such an interpretation.
The resolution and the bills now before this committee would severely restrict
a State in taxing the income of a business if that business merely maintains
salesmen in the State without the physical situs of a sales office. The Bureau
of Salesmen’s National Associations strongly commends this legislation to the
approval of the committee.

The provisions of Senate Joint Resolution 113, establishing a Commission
to study and make recommendations in the interstate commerce area, can only

3 U.8. , decided Feb. 24, 1959,
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have beneficial results. There are understandably many complexities in accu-
rately defining interstite commerce, and in the promulgation of methods for the
allocatlon among the several States of the jJurisdiction to tax, My organization
believes that this Commission would be a great stride forward in helping to solve
the complexities.

In the interests of national economic stability, the Bureau of Salestnen's
National Assoclations earnestly supports the legislation being considered.

Thank you for allowing me to appear before you today.

Ty, AMERICAN BANKERS ASBOCIATION,
Washington, D.C., July 20, 1959,

Hon. HArrY F. Byub,
Chairman, Scnate Finance Commitlee,
U.8. Senate, Washington, D.C.

DeAR MR, CHAIRMAN : In connection with your hearings on 8. 2213, 8. 2281,
and Senate Joint Resolution 113, all relating to the authority of the States to
fmpose income taxes on income derived from interstate commerce, I wish to bring
a problem relative to bank operations to the attention of your committee.

A question has been raised in view of the recent Supreme Court decisions as to
whether it is possible that u bank might be subject to State Income taxution by
reason of its acquiring loans or Investinents in a State in which it had no office
or other place of business. We recommend, therefore, that any legislation on
this subject should specifically eliminate such a possibility. This may be done
by makiug relatively minor changes in the language of the bills you are con-
sidering.

I am enclosing suggested redrafts of both 8. 2213 and 8, 2281 with the omissions
and additions indicated in the usual manner which would specifically provide
that a business would not be subject to State income taxation solely by reason
of making or acquiring of loans or investments in the State.

I hope these suggestions will be favorably considered by your committee.

Sincerely yours,
J. OLNEY BrorT,

General Counscl.
A BILL

“Be it cnacted by the Senate and House of .Represcntatives of the United
States of America in Congress assembled, That, after the date of the enactment
of this Act, no State, or political subdivision thereof, shall have the power to
fimpose a [net income]} tax on or measured by income derived by a person
exclusively from the conduct of interstate commerce, solely by reason of the
solicitation of orders, or the making or acquiring from an office outside the State
of loans (1ohecther secured or unsecurcd) or other investmenfs, in the State by
such person, or by an agent or employee of such person, if such person maintains
no stock of goods, plant, office, warehouse, or other place of business within

the State.”
A BILL

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That (1) no State or political subdivision
thereof shall impose [an income] @ tax on or measurcd by income derived from
a trade or business by a person engaged in interstate commerce unless such per-
son is carrying on such trade or business in such State.

(b) For purposes of subsection (a), a person is not carrying on a trade or
business in a State solely by reason of one or more sales of tangible personal
property in the State (whether title to such property passes in or outside of the
State), or the making or acquiring of loans (whether secured or unsecured) or
investment in such State from an office outside such State, if such person does
not have or maintain an office, warehouse, or other place of business in the
State, and does not have an officer, agent, or representative in the State who has
an office or other place of business in the State. For purposes of the preceding
sentence, the terms “agent” and “representative” do not include an independent
broker or contractor who is engaged independently in soliciting orders in the
State for more than one seller, and who holds himself out as such.

Src. 2. No State or political subdivision thereof shall, on or after the date
of the enactment of this Act, assess or collect any income tax, or make any
levy with respect thereto, which was imposed by such State or political sub-
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.1
diviston thereof on the Income of uny person hefore the date of the ennctmment of
thin Act, If the Imposition of sach tax, on or after the date of the cunctinent of
thin Act, {8 prohidbited by the tiest seetlon of this Act,
RE¢. 3 For purposes of this Act, the term “Incomoe tax"” means any tax im-
poxed on, or measursd by, not income.

b —

New York, N.Y,, July 20, 1959,

*
Mrx, Erizanern Nerivae,
Clerk, Nenate Commitice on Pinanee,
New Senate Ofiice Ruilding, Washington, D.C.:

On bhehalf of the rubber manufacturing industry we urge favorable con-
sliderntion by Sennte Fhnance Committee of Senate bill 2213, We helteve
ennctient of thir bill would prevent State taxation of income derived exclusively
from interstate commeree when the only activity of an out-of-State firm within
n State I8 sales sollcitation and it maintalnx no oftice, whrehouse, merchandise,
atock, or other place of business within n State,  We respecetfully suggeest such
legislntion would be eminently falr and would prevent an undue burden on
Intorstate commeoree.  We ask that this telegeam be made n part of the hearings

record,
Ross R. Onmsny, President.

1ot Point, N.C., July 17, 1959

Hon. Harky F. Byry,
Nenate Finanee Committee, Washington, .0,

DEAR SENATOR DByrp: This statement is submitted on behalf of the Sonthern
Furniture Manufacturers' Associntion, a voluntary trade assoclution represent-
ing 278 manufacturers of furniture, loeated In 14 Southeastern and Southwestern
States. Members of the assoclation represent approximately 85 percent of total
furniture production in these States, and approximately 20 percent of nation-
wide furniture production, Attached to thiz stntement is n complete list of
our members by States (app. I).

The southern furnituve industry is serlously concerned about the potential
impact of the Stockham Valves & Fittings, Ine., and the Northiecestern Portland
Cement Co. cases on its present business operations, and recommends to the
committee that legislation be enncted clarifying and limiting the potential scope
of these decisions,

The southern furniture industry—as well as the furniture industry as n
whole—is composed in large part of many small companies. This is clearly
shown by appendixes II and IIT compiled from the 1984 census of manufacturers,
the latest year for which complete figures are available,

Appendix I1I gives the distribution of 55,2773 furniture manufacturing establish-
ments by States, from which it will be noted that furnituro is manufactured
in pmctl(-nllv all of the States.

Appendix IIT shows that in 1934 the average shlmnonts of the 5,275 estab-
lishmen‘s were $410.280 with average employment of 40 workers per establish-
ment. Nearly two-thirds (64.3 percent) of the establishments employed less
than 20 workers.

According to the 1953 census report, the latest year for which a complete
breakdown by size, hased on gross sales, is available, 48.9 percent, or nearly
one-half of the companies had sales of less than $200,000. Only 18.2 percent,
or slightly more than one-sixth had sales of $1 million and over.

Many of the smaller companies sell their products in interstate commerce.
Often, traveling salesmen are employed to cover geographical areas including
several States or portions of several States. For example, one salesman may
cover the Metropolitan New York area and parts of New Jersey; another will
cover upstate New York State and Vermont; another may cover a half dozen or
so Midwestern or Western States. Since permanent offices normally are not
maintained in each State, these companies, before the Stockham and North-
western Cement cases, were never considered subject to taxation in the State
of the customer, and sales records often were kept on the basis of salesmen’s
territories.

If these decisions are applied by the States to the maximum possible extent,
as a number of States have indicated they intend to do, the additional book-
keeping and record requirements may become so burdensome as to force some



STATE TAXATION OF INTERSTATE COMMERCE 133

smatlor firms to discontinue selling in some States.  In ovder to he able to
file tax returns in the verlous States in which they sell goods, many companjes
would find it necessfivy (o revige completely thelr method of keeping records.
Records formerly Kept on the basls of a sslesman's territory would have to
be broken down and combined 8o us to he plnced on i State-by-State basls,  Ench
compuny would also he required to keep abreast. of changes In the tax laws
of the varlous States, to keep books for ench State on a basis satisfactory to
the revenue authorlities of that State, and to employ locial necountants and coun-
kel to prepare and file appropriate returns and, where necessary, to contest the
clnimed additfonal tax Habilties imposed by each Stute. Further, the books
would have to be made available to the revenue authorities of ench State, or
the authorities would have to be permitted to travel to the main office of the
company (presumably at the expense of the company) to audit the books. In
many Instances the additionnl expense of making sales fn a State and thuy
becoming subject to Its tax laws would far exceed the Income to be derived
from the sales,

Wa belleve that there are substantinl advantages in having the largest pos-
uible number of firms actively selling and competing in a single avea,  The eflect
of the Ntockham and Northwestern Cement cases ean only be to discourage a
number of firms, particularly smaller firms, from selling widely in a large num-
ber of States,

A second serious offeet of these decislons clearly appears from the North-
western Cement case, where Minnesota collected back taxes for all the years
Minnesota had its present income tax law. If these taxes are applied retro-
netlvely to the smaller members of the furniture Industry, their very survival
mauy be in doubt. Of course, none of these smaller firms created reserves to
pay these State Income taxes for pust years, and judgments for past taxes plus
interest would of itself be n serious finnneial blow. In addition, in order to
defend adequntely sults for collection of these back taxes, many firms would
have to go buck a number of years and reclassify each sale on 1 State-hy-State
basls—obyiously a formidable and expensive Job,  For these reasons we respect-
fully suggest that the committee recommend adoption of the retroactivity pro-
visions contanined In 8, 2281,

While we approve of the general approach embodled in the bilis before your
committee, certain modifications of language would appear to be desirable to
mitke certain that the adoption of practices incident to the conduct of an Inter-
state business will not subject companies to taxation in the various States, The
trade practices of the furniture industry have heento a lurge extent shaped by
competitive forces to provide the best and fastest possible service to its custom-
ers. In recent yeurs a number of manufacturers have begun shipping prod-
nets directly to customers by trucks owned and operated by the furniture manu-
facturer. Arguably under the Stockham and Northwestern Cement cases, the
mere fact of shipping merchandise in a truck owned by the manufacturer may
subject the manufacturer to the State’s taxing authority. “We believe thut a
manufacturer should not be subject to State income taxes on sales to persons
within the State merely hecause the goods are shipped into the State by private
carrier. 'That is, the method of transportation into a State should not of itself
determine the lahility of a manufacturer to taxes on sales of the goods. 8o
also the mere maintenance of a stock of goods in rented warehouse space to
enable a manufacturer to make fast deliveries in the case of interstate sales
should not permit the State where the goods are warehoused to impose an -
income tax on the manufacturer.

Similarly, the number of manufacturers and styles in the furniture industry
are so great that virtually all members of the industry of any size participate
in several centrally located trade shows. Space at the show is leased to indi-
vidual manufacturers to exhibit new products to interested buyers. If partici-
pating in such a trade show is deemed to make the manufacturer subject to
local taxation, the smaller manufacturers probably would limit the number of
shows in which they participate, or might eliminate their participation in
out-of-State shows. The effect of this, of course, would be to limit the range
of choice presently available to buyers and lessen competition.

We strongly endorse the general principles of the bills preseutly being con-
sidered by your committee. We believe, however, that the language should
be broadened to permit the ahove trade practices, which clearly are beneficial
to the consumer, to continue without adverse tax consequences.

Very truly yours,
SOUTHERN FURNITURE MANUFACTURFRS' ASSOCIATION,

By J. T. RYaN, Executive Vice President.
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APPENDIX [

OUTHERN FURNITURE MANUFACTURERS' ABSSOOIATION,

MeMBERSHIP LIsT S
' HieH Point, N.C.,, JuLy 1959

Alabama:
Standard Furniture Manufacturing Co., May Minette.

Napier Furniture Co., Dothan.
Frisco Manufacturing Co., Frisco City.
Oleveland Table Co., Selma.

Arkansas:
Owosso Manufacturing Co., Benton.
Camden Furniture Co., Camden.
Ballman-Cummings Furniture Co., Fort Smith.
Bads Furniture Manufacturing Co., Fort Smith.
Fort Smith Chair Co., Fort Smith.
Fort S Couch & Bedding Co., Fort Smith.
Fort MAritH ¥ ble Co., Fort Smith.
Garrison Furnlture Co., Fort Smith.
itush Manufacturing Co., Fort Smith,
Ward Furniture Manufacturing Co., Fort Smith.
Little Rock Furniture Manufacturing Co., Little Rock.

Florida: . )
Florida Furniture Industries, Palatka.

Georgia:
Bolling Hall, Atlanta.
Del-Ma: Catinet Co., Atlanta,
Fulton Metal Bed Mauufacturing Co., Atlanta,
Gate City Table Co., Atlanta.
Austel)l Cabinet Co., Austell.
W. L. Frew Corp., Cedartown.
Duane Chair Co., Dalton.

Waynline, Inc., Jesup.
Southern Furniture Manufacturing Co., Mableton.

Art Furniture Manufacturing Co., Macon.
Rex Furniture Co., Inc,, Rex.
Fox Manufacturing Co., Rome,
Diamond Bros. Co. of Georgin, Swainsboro.
Quality Furniture Co., Tallapoosa.
Trogdon Furniture Co., Toucoa.
Woodland Furniture Manufacturing Co., Woodland.

Indiana ; Tell City Chair Co., Tell City.

Kentucky :
Redington Corp., Carrollton.
Jackson Chair Co., Danville, '
The Delker Bros. Manufacturing Co., Henderson.
Green River Chair Co., Livermore,
Livermore Chair Co., Livermore.
Columbia Manufacturing Co., Louisville.
The Jefferson Woodworking Co., Inc., Louisville.
Kroehler Manufacturing Co. of Kentucky, Louisville.
H. J. Scheirich Manufacturing Co., Louisville.
Consider H. Willett, Inc., Louisville.
Warsaw Furniture Manufacturing Co., Warsaw.

Louisiana:
Selig Manufacturing Co., Monroe. .
Bienville Furniture & Manufacturing Co., New Iberia.

Imperial, Inc., New Orleans.
Muller Furniture Manufacturing Co., New Orleans.
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Mississippl : :
New Orleans Furnlture Manufacturing Co., Columbia.

Johnston Furniture Manufacturing Co., Inc., Columbus.

Futorlan-Stratford Furniture Co., New Albany.
North Carolina :

Greer Furniture Co., Aberdeen,

P. & P. Chalr Co., Asheboro.

Crest, Inc., Asheville.

R. & E. Gordon Furniture Co., Inc., Asheville.

Montgomery Furniture Corp., Biscoe.

Morgan Manufecturing Co., Inc., Black Mountain.

Carolina Wood Turning Co., Bryson City.

Kroehler Manufacturing Co. of North Carolina, Inc., Charlotte.

Mecklenburg Craftsmen, Inc., Charlotte.

Shaw Manufacturing Co., Charlotte.

Conover Chair Co., Conover.

Conover Furniture Co., Inc., Conover.

Southern Furniture Co. of Conover, Inc., Conover,

Drexel Furniture Co., Drexel.

Whitehall Furniture, Inc., Durham.

Elkin Furniture Co., Elkin.

Novelty Furniture Co., Fayetteville.

Kemp Specialty Furniture Co., Goldsboro.

Webster Furniture Manufacturing Co., Graham,

Southland Wood Products Co., Greensboro.

Unagusta Manufacturing Corp., Hazelwood.

Century Furniture Co., Hickory.

Cox Manufacturing Co., Hickory.

Hickory Chair Co., Hickory.

Hickory-Fry Furniture Co., Hickory.

Hickory Manufacturing Co., Hickory.

Hy-Lan Furniture Co., Hickory.

Maxwell Royal Chair Co., Hickory.

North Hickory Furniture Co., Hickory.

Sherrill Upholstering Co., Hickory.

Suggs & Hardin Upholstering Co., Inc,, Hickory.

Western Carolina Furniture Co., Hickory. .,

B & W Upholstering, Inc., High Point. - )

Burton Upholstery Co., High Point.

Carolina Seating Co., High Point.

Carolina Upholstery Co., High Point.

Carson’s Inc., High Point. -

Thayer Coggin, High Point. 4

Colony Tables, Inc., High Point.

Continental Furniture Co., High Point.

Dallas, Inc., High Point. :

Davis Upholstery Co., High Point.

Globe Furniture Co., High Point.

Heritage Furniture Co., High Point.

James Manufacturing Co., High Point.

Kirkman Furniture Co., High Point.

Marsh Furniture Co., High Point,

Myrtle Desk Co., High Point.

National Upholstery Co., High Point.

North Carolina Schoonbeck Co., High Point.

Clyde Pearson, Inc., High Point.

Quality Chair Co., High Point,.

Security Upholstery Co., High Point. :

Silver-Craft Furniture Co., High Point.

Swaim Manufacturing Co., High Point.,

Tomlinson of High Point, High Point.

Traditional Furniture Shops, High Point.
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North Carolina—Continued
Waiker I'urniture Co., High Point.
Young's, Inc., High Point.
Kincaid Furniture Co., Ine., Hudson,
CaliLounger, Inc., Kernersville.
Bernhardt Furniture Co., Lenoir.
Blowing Rock Chair Co., Lenoir.
Blowing Rock Furnitnre Co., Lenotr.
Broyhiil Furniture Factories, Lenoir,
Caldwell Furniture Co., Lenotr,
Fairfield Chair Co., Lenotr.
Hammary Manufacturing Co., I.enoir.
Harper Furniture Co., Lenoir.
Hibriten Chair Co., Lenoir.
Hibriten Furniture Co., Lenoir.
Kent-Coffey Manufacturing Co., Lenoir.,
Lenoir Chair Co., Lenoir.
Lenoir Furniture Corp., Lenoir.
Lenoir Mirror Co., Lenotir,
Spainhour Furniture Co., Lenoir.
Dixie Furniture Co., Lexington,
Hoover Chair Co., Lexington.
Lexington Chair Co., Lexington.
Link-Taylor, Lexington,
Peerless Mattress Co., Lexington.
Philpott Furniture Corp., Lexington,
Franklin Shockey Co., Lexington.
United Furniture Corp., Lexington.
Gregson Manufacturing Co., Liberty.
Liberty Chair Co., Liberty.
Stout Chair Co., Liberty.
Burris Manufacturing Co., Lincolnton.
Cochrane Furniture Co., Lincolnton.
Superior Chairs, Inc., Maiden,
Otis L. Broyhill Furniture Co., Marion.
Drexel Furniture Co., Marion.
Craftique, Inc., Mebane
White Furniture Co., Mebane.
Hanes Chair & Furniture Co., Inc,, Mocksville.
Heritage Furniture, Inc., Mocksville,
Drexel Furniture Co., Morgantown.
Hen'edm Furniture Industries, Inc,, Morganton.
Morganton Furniture Co., Morganton.
Mount Ay Chair Co., Mount Airy.
Mount Airy Furniture Co., Mount Airy.
Mount Airy Mantel & Table Co., Mount Airy.
National Furniture Co., Mount Airy.
Newton Manufacturing Co., Newton.
American Furniture Co., North Wilkesboro.
Carolina Mirror Co., North Wilkesboro.
Forest Furniture Co., North Wilkesboro.
Key City Furniture Co., North Wilkesboro.
Young Manufacturing Co., Norwood.
Founders Furniture Co., Pleasant Garden.
Ramseur Furniture Co., Ramseur.
Caro-Craft, Rocky Mount.
Home Chair Co., Ronda.
Brady Furniture Co., Inc., Rural Hall.
Brothers, Inc., Salisbury.
Carter Bros. Furniture Co., Salisbury.
Sanford Furniture Corp,, Sanford.
Boling Chair Co., Siler City.
Ruiltright Chair Co., Statesville.
Bylo Furniture Co., Statesville.

-
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North Carolinn—Conthimued
Gilliam Furniture, Statesville,
Home Made Chair Co., Statesville.
North Carolina Furniture, Inc., Statesville.
Ross Furniture Co., Inc., Statesville.
Sherrill Furniture Co., Statesville,
Statesville Chair Co., Statesville.
Technical Furniture, Inc,, Statesville,
Stoneville Furniture Co., Stoneville.
Colonial Manufacturing Co., Thomasville,
Commercial Carving Co., Thomasville.
Erwin-Lambeth, Thomasville,
Finch Furniture Co., Thomusville.
Stroupe Mirror Co., Thomasville.
Thomasville Cabinet Works, Thomasville,
Thomasville Chair Co., '""Thomasville.
Troutman Chair Co., Trontman.
Alliene Furniture Co., Troy.
Bdinburg Industries, Washington.,
Wenco Furniture, Inc., Wendell.
Sandhill Furniture Corp., West End.
Phenix Chair Co., West Jefferson.
Cottonsmith Furniture Manufacturing Co., Winston-Salem,
Fogle Furniture Co., Winston-Salem,
B. F. Huntley Furniture Co., Winston-Salem.
E. 8. Nash Furniture Co., Winston-Salem,
Unique Furniture Makers, Winston-Salem,
Oklahoma : Oklahoma Furniture Manufacturing Co., Guthrie.
South Carolina:
Fibercraft Furniture Corp., Columbia.
’almer Furniture Co., Denmark.
Furniture Industries, Inc., Florence.
Schumpert Furniture Co., Greenville,
Loris Wood Products Co., J.oria.
Schoolfield Industries, Mullins.
Poinsett Lumber & Manufacturing Co., Pickens.
Nu-Idea Furniture Co., Sumter. )
Sumter Cabinet Co., Sumter. . v
Williams Furniture Corp., Sumter.
Tennessee:
Athens Bed Co., Athens.
Athens Table Co., Athens.
Cavalier Corp., Chattanooga. -
Jackson Manufacturing Co. of Tennessee, Chattanooga.
Wade-Brown Corp., Chattanooga.
Cleveland Chair Co., Cleveland.
Oakes Furniture Manufacturing Co., Columbia,.
Tennessee Chair Co., Inc., Elizabethton,
Sam Moore Chairs, Inc., Greeneville,
Empire Furniture Corp., Johnson City.
Gordon's, Inc., Johnson City.
C. B. Atkin Co., Knoxville,
Don P, Smith Chair Co., Loudon.
The Davis Co., Memphis.
S. R. Hungerford Co., Inc., Memphls.
Memphis Furniture Manufacturing Co., Memphis.
The Berkline Corp., Morristown.
Forest Products Corp., Morristown.
Gluck Bros,, Inc,, Morristown.
Modern Upholstered Chair Co., Morristown.
Tennessee Furniture Industries, Morristown,
Walnut Wood Carving Co., Morristown,
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Tennessee-—Continued
Davis Onbinet Co., Nashville,
Nouthern Colontal Furnfture Manufacturing Co., Nashvllle,
Hoywomd-Waketleld Uo, of 'Tennessos, Newport,
Wolfo Brothem & Co., Plney Flats,
Toxnn:
Woodward Manufacturing Co,, Austin,
Holman Manufacturing Co,, Pittaburg.
Virginia
The Lane Qo,, Ine., Altavista.
Bassett Chair Co., Bassott,
Rasvett Furniture Co., Bassett,
Taaxett Furniture Industrios, Bassoett,
J. 1), Bassett Manufacturing Qo., Bassott.
Rassett Superior Lines, Bassott,
Bansott Table Cou., Bassett,
Moore of Bedford, Ine,, Bedford,
Frank Chervan, Inc,, Bedford,
Qlore & Hawkins, Brightwood.
Univeranl Moulded Products Corp., Brlatol.
Sam Moore Chairs, Ince,, Christinnsburg,
Qalax Chalr Co,, Inc., Galax,
Galnx Furniture Co,, QGalax.
Vaughan-Bassett Furniture Co., QGalax.
Vaughan Furniture Co,, Ine,, Galax.
Webb Furntture Co, Galax,
Flowers Equipment Co,, Lawrenceville,
The Brunswick-Balke-Collender (Yo., Marion,
Awmeriean Furniture Co,, Martinavtlle,
W. M. Bassett Furniture Corp,, Martinsville.
Gravely Furniture Co., Inc,, Martinavilte.
Hooker Furniture Corp,, Martinsville,
Martinsville Novelty Corp., Martinsville,
Morrir Novelty Furniture Corp., Martinaville,
Ameriean Novelty Furniture Co., Petershnrg,
Moore Manufacturing Co,, Petersburg.
Coleman urniture Corp,, 'ulaskl,
Pulaski Veneer & Furniture Corp,, Pulaski,
Biggs, Richmond.
David M. Lea & Co,, Richmend.
Qravely Furniture Co,, Ridgeway Divialon, Rldgeway.
Johnxon-Carper Furniture Co,, Roanoke,
The Lane Co,, Inc,, Rocky Mount.
Rowe Furniture Corp,, Salem,
Stanley Furniture Co,, Stanleytown,
The Basic-Wits Furniture Industries, Inc., Staunton.
The Basic-Wits Furniture Industries, Inc,, Waynesboro.
Henkel-Harris Co., Inc., Winchester.
Wytheville Chair Co., Wytheville,
West Virginia :
Georgetown Qallerles, Inc,, Huntington.
Interstate Upholstery Co., Huntington.
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Waound fur- Uplml- Motal P‘umuurr.
Rinto nittre, not stered furniture 0., Total
uphuluurml furniture
Alsbata, ... ... .. L. a3 12 . 4A
Arlasoin, .o0n oo ol 13 U T 12
Arknnm e n 1 . 40
Calitornin. .. .. b Ll ny 70 10 ™
Colorado, . . 141.. B L]
l uuumunul ab a1 ..o L LY4
Deluware Lo ..
l’lntrlut ol Columbln. . . . R PUR .
Floridn. . 1173 a4 2 10 168
Qeorgln. .. . o 3 . vs
Jdnho. .. .. I . ..
linots. . ... ..... ... .. ... 150 L) n 13
Indinnn.. ... ... . . 124 42 P4} INK
JOWR . oo coir i i i vees e e ] ... . 13
I\uumw .. [ ... -
unmuky 4l 18 71 03
Loulsiang, . s LR a0
Malne... . ... o000 Lo 0 4 4 1?7
Muaryland. . . ... . L 7 O R 42
Mmmwhuulu . 14 e | R PO 20
Miehigan.. . e 121 72 2. 200
Minnesota ... .. . e e : 21 | RO P 2
Mll!hlﬂ\ml T, 14 .3 I FROSORR 9
Missourl. ... ... e e ] -] 121 ™
Monten ... . . .. .. ... L] U U, U .
NOOFMKO ..o . e i e 8]...... A 5
Novada. . e T P N o O
Now Humpshire.. B 20 0] ......... as
NOW JOPRBOY e eoe e creiiiieaei i i a nl....... 170
Now Mexleo. ..o U PP U P L.
New York... .. . . oo 4268 A 188 ]...... s
North Carolina.. ... 183 wolo....... 1. 313
North Dnkota. . .
Ohlo.......... ... ... .. ... 100
Oklahoma.......... 4
Oregon ., . 82
l’nnnaylvnnlu a7
Rhodo Island... 5
Routh Curolina. 26
Bouth Dakota.. .. cooovinneicinaeciciae | cvweeae evvvcconec boeeeee coeeiin ol e L
TONNCEsN0. . o. o e e 119
BN 7T U U 119
Ut oo i e e e e 17
VOrmont. ... .cooeooiicriiiaiaaaean e 18
Virgina, ..o e 102
Washington. ........... .. ... ... 70
West Vieglndn. ... ... 16
\\ meonstn. . ..o i o
WYOmMIR. .o corieraiintiernaicniienanans TR U N P PP .- e
Othersd .. i e ] 30 124 40 :m
Total...o e ricivniiccacanraenns 2, 788 1, ™0 641 (] 5.276
! Not elsovyhero classified
? Not spocifienlly Jisted by States,
PIRTYY I

Source: U.8. Llurcau of the Census, **U.8, Census of Manufactures, 1954."

48605—~086~—-10



140 STATE TAXATION OF INTERSTATE COMMERCE

AprPENDIX III

1954 censuas, household furniture
NUMBER OF PLANTS, NUMBER OF EMPLOYEES, AND VALUE OF SHIPMENTS

Avorage per plant
Number of [Number of| Value of
Kinds of furniture plants omployees | shipments
. (thousands)] Number of | Value of
employees | shipment

Wood furniture, not upholstered..._....... 2,785 124, 808 | $1, 113, 264 45 $300, 7368

Upholstered household furnfture........... 1,780 56,022 032, 813 31 385, 513

Metal household furniture ............._.. 641 29, 620 402, 575 40 628, 042
Household furniture, not elsewhere clussi-

flod i eieiaaaaaas 69 1,285 18, 576 23 228, 739

Tottl - 5278 211,834 | 2,164,228 40 410, 280

NUMBER OF ESTABLISHMENTS WITH 20 OR MORE EMPLOYEES AND LESS8 THAN 20

EMPLOYEES
20 or more | Less than 20 Total

Wood furniture, not upholstered 958 1,827 . 2,785

Upholstered household furniture M5 1,135 1,780

etal household furniture .. . .. . .. ... PR 261 380 641

Household furniture, not elsewhere classified. ................. 19 50 69

TOtal. . i ieiieiaracticee e 1,883 3,302 5275

Pereent . i iieeiiiiteeeiermmenanranena— 35.7 64.3 100.0

Source: U.8. Burcau of the Census, ** U.8. Census of Manufactures, 1054.”

STATEMENT OF JOHN MARSHALL, EXecuTIVE VICE PRESIDENT OF THE BEVERAGB
MACHINERY MANUFACTURCRS AS80CIATION, REGARDING STATE TAXATION OF

INTERSTATE BUBINESS

This statement is made on behalf of the Beverage Machinery Manufacturers
Association, of 1012 14th Street, NW.. Washington 5, D.C., whose 16 members
manufacture more than 90 percent of the machinery and equipment used in
plants processing, packaging, handling, and conveying all types of alcoholic and
nonalcoholic beverages. Beverage processing plants are located in all of the
States of the Union and one or more plants processing carbonated beverages are
found in the cities, towns, and other centers of the consuming population.

Most of the beverage equipment companies maintain their general offices,
including sales departments. at the manufacturing plant location. In a few
cases manufacturers maintain branch sales offices in other States,

Sales of beverage equipment a#re primarily made through salesmen employed
by the manufacturing company ; however, in a few cases sales are made through

Jjobbers,
A wajority of the companies engaged in manufacturing beverage equipment

are moderate sized companies,

By far the greatest percentage of beverage machinery sales are made by the
sales personnel of the manufacturer in territory in which the manufacturing
company is not qualified to do business as a foreign corporation. As in the
Stockham Valre case, the majority of transactions result from orders received
by mail at the home office from salesmen of the manufacturing company. In
some inatances the order 8 received directly from the beveruge company-customer
at the home office.

Member companies of the Beverage Machinery Manufacturers Association
have been experiencing a steady and unfavorable shift in the ratio of employees
engaged in production in the direction toward those engaged in paperwork.

A further trend in this regard, if a growing number of States begin taxing
income from interstate sales, is frightening.

We share the apprehensjon which Mr. Justice Frankfurter expressed in re-
gard to the burden to small and moderate-sized companies being subjected to
separate income tax in each of the States with the attendant keeping of books,
making returns, storing records, and engaging legal counsel ‘to-meet the diverse
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and variegated tax laws of the 49 States. Unquestionably, the States would
have different times for filing returns, different tax structures, different modes
for determining net inhcome, and different and often conflicting formulas of
apportionment.

Only the Congress can effectively meet and solve the situation. The Beverage
Machinery Manufacturers Association urgently request this committee to initiate
lhcl rlollef which is so sorely needed by American business in view of the Court
decisions,

We would favor early enactment of legislation which would prevent State
taxation of income derived exclusively from interstate commerce when no office

nor goods Is maintained within the taxing State.

AcusHNET PRrocEss Co.,
New Bedford, Mass., July 17, 1959.

Hon. HARrY F. ByRrb,
Chairman, Senate Finance Committce,

Senate Office Building,

Washington, D.C.

DeAR SENATOR BYRD: Recent Supreme Court decisions on the Northwestern
States Portland Cement Co. and Stockham Valves & Fittings, Inc., cages make it
clear that the States have the power to tax income derived from interstate com-
merce. Under these decisions the State might tax the income of the corporation
even though the only activities of that corporation were limited to having a
salesman within the State.

For ourselves or any other corporation which distributes its products na-
tionally, the prospect of such taxation is frightening. The burden of preparing
tax returns for all of the States is substantial even though the taxes paid might
be small. Furthermore, several of the States which have income tax laws al-
ready enacted do not have statutes of limitations which limit the application of
such taxes. It is, therefore, possible to go back 10 or 20 years with a substantial
unforeseen liability resulting. .

It is our hope that your committee will report legislation which will confine
the corporation’s income tax liability to States in which it maintains an office
or a warehouse or other place of business. Either bill 8. 2213 or 8. 2281 would
accomplish this purpose. Certainly such legislation would remove what Is al-
most an intolerable burden from interstate commerce. It seems important to
us that corporations be permitted to send their séilesmen throughout the United .
States without incurring income tax liability as a result of the mere presence .

of such a salesman in a State.

Very truly yours,
R. B. YOouNGg, President.
P

NATIONAL ASSOCIATION OF TAX ADMINISTRATORS,
Chicago, Ill., July 15, 1959.

Hon. HArrY FLoOD BYRD,
Chairman, Committee on Finance,
U.S. Senate, Washington, D.C.

DEAR SENATOR BYRD: I enclose herewith a resolution which was unanimously
adopted at the annual meeting of the National Association of Tax Administrators
held in Buffalo, N.Y., July 8-11, 1959. The resolution reflects the views of the
tax and revenue officials of the several States with respect to the several pro-
posals presently pending before the Committee on Finance which would have
the effect of immediately imposing some restriction on the taxation of income
derived from business operations in interstate commerce.

The policy strongly recommended by the State tax and revenue officials is that
the study proposed by the Select Commijttee on Small Business precede rather

than follow any legislative action.

Sincerely,
CHARLES F. CoNLOX, Ezecutive Secretary.
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RESOLUTION UNANIMOUBLY ADOPTED AT THE ANNUAL MEKTING OF THE NATIONAL
ABBOCIATION OF TAX AUMINISTRATORS, BUFrALo, N.Y,, JuLy 8-11, 105D

Wherens varlous States are confronted with problems of taxation of net
income of corporations engaged in interstate commerce: Now, therefore, be it

Resalved, That the National Assoclatlon of Tax Administrators urges the
appropriate committee of the Congress of the United States to recommend de-
ferral of congressional legislative attention in the matter of State taxation of
net income of corporatipns engaged in interstate commerce until a study commis-
slon wet up by the Congress and including appropriate State officialz has had
opportunity to examine the impact of the recent Supreme Court decisions® with
regard to State income taxation of interstate commerce.

STATEMENT OF MR. GroraE A, KrrLy II, PRESIDENT FARM EQUIPMENT INSTITUTE,
Cuicago, ILL, IN REGARD TO STATE TAXATION OF INTERSTATE COMMERCE

My name is George A. Kelly I1. I am president of G. A. Kelly Plow Co., of
Longview, Tex., which Is the oldest established manufacturer west of the
Mississippi River.

I wish to submit this statement, however, in my capacity as president of the
Farm Equipment Institute, the great assoclation representing manufacturers
of every kind of farm production machinery and of structures and materinls
handling equipment used on farms. The Farm Equipment Institute has 3837
members producing approximately 90 percent of all of the farm machines sold
fu the United States and Canada.

Our nationwide organization is deeply concerned with the problem of State
taxation of interstate commerce for the following reasons.

1. Most of the Institute member companies are relatively small businesses that
manufacture specialized types of farin machines that are used in many or all
of the States. The companies do not maintain sales offices or warehouses or any
other kind of business office in many of the States where their products are sold.
If the business of furnishing machines and parts in the 60 States of the Union
is taxable in each separate State, I am sure the members of this committee can
visualize the burden of accounting and recordkeeping that will be forced upon
the manufacturers for sales in States where no office iz maintained.

This burden wonld, in time, be carried to the farmer who is our friend and
customer. It would constitute an added and excessive drag upon our whole

agricultural economy.
As Justice Frankfurter said in his dissenting opinion in the T. V. Williams v..

Stockham Valves and Fittinga, Inc. decision:

“I am assuming, of course, that today’s decision will stimulate, if indeed it
does not compel, every State of the Union, which has not already done so, to
devise a formula of apportionment to tax the income of enterpriges carrying on
exclusively interstate commerce. As a result, interstate commerce will be
burdened not hypothetically but practically, and we have been admonished again

and again that taxation is a practical matter.”
[ J [ ] L [ ] L [ ] [ ]

“First. It will not, I believe, be gainsaid that there are thousands of relatively
small or moderate sige corporations doing exclusively interstate business spread
over several States. To subject these corporations to a separate income tax in
each of these States means that they will have to keep books, make returns, store
records, and engage legal counsel, all to meet the divers and variegated tax laws:
of 49 States, with their different times for filing returns, different tax structures,
different modes for determining net income, and, different, often conflicting;
formulas of apportionment. This will involve large increases in bookkeeping,
accounting, and legal paraphernalia to meet these new demands., The cost of
such a farflung scheme for complying with the taxing requirements of the dif-
ferent States may well exceed the burden of the taxes themselves, especially in
the case of small companies doing a small volume of business in several States.”

2. The Farm Equipment Institute is proud of the fact that its members have
always supported the principle of the free movement of goods and services. We
are proud of the traditions of our great Unilon of States which has permitted

Sumass——
1 Northern Rtatea Portland Cement Co, v, State of Minncsota, Williams v. StooRham

Valves and Fittings, Inc., decided Feb. 24, 1059,
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this free movement of goods from one part of the United States to another, en.
abling all of our clitieens to enjoy the benefits of industrial and agricultural
progress. ' We look upon the imposition of State taxes on income produced from
the sale of goods in interstate commerce as o serlous rondblock of this traditional
tree movement of goods and services throughout our Nation.

3. We recognize the problem faced by the States in obtaining sufficlent income
to pay for the many services now provided by the States and formerly pro-
vided by the citizens themselves, However, we feel confident that if the
citizens of the States had to choose botween taxing themselves or imposing the
tux on business in a way that might deprive them of the products and services
they need, the cholce surely would be to encournge business rather than to drive
business nway. .

We understand that several measures to alleviate this problem of the State
taxation of Incomes on Interstate business have been proposed for consideration
by the Senate and also that severnl proposals have been introduced in the House

of Representatives,
We believe that your committee, the Senate Committee on Finance, is well

qualified to appraise the problem and to tind its solution.
We suggest two areas for consideration.
1. An Immediate declaration by Congress in the nature of the bill LR, 7757

iutt:oduvcd by Congressman MeCulloeh of Ohio modified ns follows:

TEXT OF THE BILL

To implement the Constitution by amending title 4 of the United States Code,
Be it enacted by the Senate and Houge of Representatives of the United States

of America in Congress azsembled,
That chapter 4 of title 4, is amended by inserting following scetion 106a new

section:

Sko. 106a TAXATION OF INCOME DERIVED EXCLUBIVELY IN INTERSTATE COM MEKRCE,
After July 1, 1959, a person, as defined in section 1 of title 1, shall not be liable
to taxation by a State or political subdivision thereof on income derived ex-
clusively from interstate commerce which ie premised solcly upon salcs solicita-
tions within said State or political subdivision thercof.

It should be made amply clear that maintenance of an office, warehouse, stock
of goods, or other property within such State eannot be construed as a basis for
taxation beyond the scope of its own operations.

The reason for this provision is that many_ companies may own, lease, or
operate such physical facllities within o particular State having no relation
whatsoever to the interstate commerce being transacted within that State or
within another geographical area of the State. Orders solicited by sulesmen
within a State may be, and In many cases are, transactions completely unrelated
to the ownership or operation of such physical facilities within the State.

We urge caution in adopting legislation which might set new precedents result-
ing in discrimination between businesses which own or operate facllities and
those which do not.

2. An effort to resolve the long-term problem of different tax treatment and
varying rates throughout the 50 States tmposed on business conducted from
offices within the reveral States by out-of-State corporations. We suggest that
the varlous States be encouraged to formulate cooperative agreemernts where-
by there might be developed uniform rates and treatment of all such business
%o that the accounting and the recordkeeping may be simplified to reduce costs
and so that there may continue to be the traditional free movement of products
and services of all of America’'s manufacturers throughout the length and
breadth of our great country.

The Farm Equipment Institute has received coples of letters from many of
our members to Congressmen and Senntors expressing the concern of the mem-
bers regarding the consequences of the Supreme Court decision in the Stockham
Valves and Fittings case. We do not wish to burden the committee with coples of
these letters, but we do wish to inform the committee that many Members of the
House of Representatives and of the Senate are cognizant of the problem faced
by businesses since the Supreme Court decislon opened the door for the State
taxation of interstate commerce.

In behalf of the farm equipment industry I wish to offer the support of this
vital lndustry to your committee in its efforts to resolve the problem of the taxa-
tion of income derived from interstate commerce. We commend the com-
mittee for {ts evident desire to study the problem and find a solution.

July 17, 1959.
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'l

StareM T oF TYRE TAYLOR, GENERAL COUNSEL, SOUTHERN STATES INDUSTRIAL
Councit, IN Surport or CONUGRESSIONAL REGULATION oF STATE TAXATION OF

INTERSTATE COMMERCE

My name is Tyre Taylor. I appear here on behalf of the Southern States In-
dustrial Council, the headquarters of which are In the Stahlman Bullding in
Nushville, Tenn, The councll I8 a reglonal organization representing industry
In 16 Southern States from Maryland to Texas, inclusive,

We appear here In support of the principle of the pending bills and the jolnt
resolution which woulld prevent the States froin taxing income derlved exclu-
sively from Intervstate commerce when no ofice, warehouse, or stock of goods is
maintained within the State. [ should like to take just a few minutes to outline
the principal reasons for our position.

The first one was very well stnted by Mr. Justice Frankfurter in hix dissent
from the mnjority decision in the Northiwestern States Portland Cement Com-
pany v, Minnesota and Williams v, Stockham Valvcs cases (79 8. Ct. 357). The
Justice suid :

“It will not, I belleve, be gainsald that there are thousands of relatively small
or maderate size corporations doing exclusively interstate business spread over
several States. o subject these corpovations to a separate Income tax in each
of these Stiates means that they will have to keep books, make returns, store
records, and engage legal counsel, all to meet the divers and varlegated tax laws
of 49 States, with their different times for flling returns, different tax structures,
different modes for determining net income, and, different, often conflicting,
formulns of apportionment. This will involve large increases in bookkeeping,
accounting, and legal paraphernalia to meet these new demands. The cost of
such a farflung scheme for complying with the taxing requirements of the dif-
ferent States may well exceed the burden of the taxes themselves, especially in
the case of small companies doing a small volume of business in several States.”

The great majority of the council’s members fall into the small business cate-
gory and are engaged in interstate commerce and hence are affected by the
Court’s decigion. And when it is considered that some 40 States and localities
have laws providing for the taxation of business income, including earnings
derived from interstate commerce, and that all of these laws are different in
important respects, some idea of the sheer magnitude and complexity of the
task of complinnce may be gained. As the Senate Small Business Committee
suggests, it would be necessury for a company engaged in interstate commerce
to retain the services of a lawyer and an accountant in each State where it does
business.

We are, of course, aware of the financial difficulties in which some of the
States find themselves and their need—and in some instances it is a dire need—
for more revenues. Moreover, the council is a States rights organization. But
these bills and the joint resolution introduced by Senator Sparkman are in the
nature of a compromise. They would not deny the States the right to tax
business income when the business maintained an office, a warehouse, or a stock
of goods within the State. Senator Sparkman’s resolution also recognizes the
extreme complexity of the situntion here involved and provides for a commis-
sion to study it and report.

Does Congress have the power to regulate State taxation of interstate com-
merce? We submit that on this question the law is so clear as to require no
argument. As Mr. Justice Clark stated for the majority in the Northwcestern
Statez Portland Cement and Stockham Valves cases:

“s « ¢ Jt has long been established doctrine that the commerce clause gives
exclusive power to the Congress to regulate interstate commerce * * *" (Citing
Gibdons v. Ogden, 1824, 9 Wheat. 1,8 L ed. 23).

And Mr. Justice Whittaker stated in his dissent in the same case that:

“The commerce clause denies State power to regulate interstate commerce.
It vests that power exclusively in Congress * * *

The foundation for this is, of course, the commerce clause of the Constitution
itself. It says that “the Congress shall have power * * * to regulate commerce
with forelgn nations, and among the several States, and with the Indian tribes.”
U.S. Constitution, article 1, sec. 8, cl. 3.

However, there is no need to belabor that point further.

The fact is, Mr. Chairman and gentlemen of the committee, that business—
and especially small business—is confronted with a costly and all but impossible

- problem of compliance unless this Congress at this session enacts remedial legisla-

tion.
Thank you.
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STATEMENT OF THE NATIONAL COUNCIL OF SALESMEN'S ORGANIZATIONS, INC., ON
8. 2213, 8, 2281, AND SENA1E JOINT RESOLUTION 113

My name is Myron B. Wolf and I am the president of the National Council of
Sulesmen’s Orgunizations, Inc. National Councll is a nonprofit parent body of
25 groups of wholesale salesmen who sell to retallers nnd distributors the prod-
uets of our Nation’s fuctories such as palnt, furniture, shoes, cuudy, apparel, ete.
A list of our afiliated organizations is herewith attached for the record.

This commlittee will receive, during the course of these heurings, the viewpoints
of business men who were adversely affected und deeply disturbed by the recent
Supreme Court decisions upholding the right of States to tax foreign corpora-
tions on a nondiseriminatory basls. We believe that the thoughts and position
of silesmen who are the employees of sinall business should be received in round-
ing out the picture. The problem, as we see it, resolves itself in its simplest form
to this conclusion: Small business will have to find a way to minimize the
burden which has been imposed upon it, or it will have to risk insolvency in an
attempt to comply with the demands of the great many States which are reach-
ing out beyond thelr borders in a hungry scarch for survival. In turn, the whole-
sule salesmen of our country face their most criticul moment in an era of recur-
ring crises, The average Ameriean business firm, whether it be an individual
proprietorship, partnership, or corporation, is desirous of meeting its just tax
obligations. There I8, however, at the present time, a mass of confusion as to
what these obligations, as contained in many State laws, actually consist of.,
Undoubtedly, many firms are currently violating State income tax laws without
heing at nll aware of the same, .As a result, they are potentially liable for assess-
ments going back over a period of years which could, in many instances, either
serfously impair their tinancial means to continue in business, or actually bank-
rupt them.

At its best, because of the varying requirements of the tax statutes of the var-
fous States, together with the very deflnite 