~ Calendar No. 1298
80rzr CoNarEss }  SENATE
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No. 12556

MAINTAINING THE STATUS QUO IN RESPECT OF CERTAIN
EMPLOYMENT TAXES AND SOCIAL-SECURITY BENEFITS PEND-
ING ACTION BY CONGRESS ON EXTENDED SOCIAL-SECURITY
COVERAGE B

Max 6 (legislative day, Mar 4), 1048.—Ordered to be printed

Mr. MiLukiN, from the Committee on Finance, submitted the
following

~ REPORT
N [To accompany H. J. Res. 296]

The Committee on Finance, to whom was referred the bill (H. J.
Res. 296) to maintain the status quo in respect of certain employment
taxes and social-security benefits pending action by Congress on ex-
tended social-security coverage, having considered the same, report
thereon with amendments and, as amended, recommend that the bill
dopass,’ - oo e ' L

The committee atnendments strike out the lan,
the word “any” in line 17 of the referred bill and su
following: o é '/.’," T T BRSO SIS LR
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(1) Wage_credits reported. to the Bureau ot Internal Revenue with respect. to
Serw)c'éé' ‘performed prior to the enactment, of this Act or (3), wage. credjts with
respect to sefvices performed prior to the close of the first' calendar quarter. which
begins after'the date of the enactment of this’ Act/in the case of individuals who
have attained age sixty-five or who have.died, priot to the close of such quarter;
and with respect to whom prior to the date of enactment of this Act wage credits
were established which would not have been established had the amendment made
by subsection (a) been in effect on and’after August-14,1935.-" .

(¢) (1):The Federal Security Administrator is directed to éstimate and report
to the Congress -at:the; earliest: practicable: date (A): the:total amount paid as -
benefits under title II of the Social Security Act which would .not have been paid
had the amendment made by, subsection %), ‘been: in effect on and after August
14, 1935, and (B)' the' total amount 'of such’ %qymenta’MIﬁch the Administrator
estimates will hereafter be paid by virtue ‘of the provisions of subsection (b), - -

(2) There is hereby  authorized to be appropriated to the Federal old-age and
survivors’ insurance trust fund a sum equal to the aggregate of the amounte
reported to the Congress under paragraph (1).

suage appearing after
ibetitute. the

'WHAT THE JOINT RESOLUTION WOULD DO .

1. The joint resolution would reaffirm the unbroken intent of Con- -
gress that the usual common-law rules, realistically applied, shall
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continue to be used to determine whether a person is an “employee”
for pu’rgoses;fofiiiippflyiﬁg?thef Social Security Aet. - .
- 2. The resolution would maintain the status under the act of those
who, prior to the enactment of the resolution, have been given cover-
age by crroneous construction of the term “employee’” (as defined in
‘the resolution) if social-security taxes have been paid into the old-age
and survivors’ insurance trust fund with respect to the covered serv-
1ces. et L e L Tt s i s
3. The resolution would assure contirued benefits to those’ who
will have attnined age 65, and to the survivors of those who will have
“died prior to theé close of the first calendar quarter which begins after
the enactment of the act and who have coverage undér the system
because of misconstruction of the term “employee’” (as defined in the
resolution) even though social-security taxes have not been paid by

them or in' their behalf. o B ~
4. The resolution would stop. extension of coverage of the act to
between a half and three-quarters of a million persons who have not
been, are not now, and should not be under the act, until coverage
is provided by act of the Congress. =~ , .
5. The resolution would stop the plan of the Treasury. Department
to give to these 500,000-750,000 persons free, retroactive coverage,
and thus would stop a more than one-hundred-million-dollar impair-
ment of the old-age and survivors’ insurance trust fund which has
been built up out of taxes collected on the wages of those who are
truly “employecs” and who have paid for their coverage under the
system. . : ; e L S
y6..-‘ ‘The pending resolution would not disturb the existing Treasury
regulation which construes the term “employee’ in the Social Security
Act harmoniously with the usual common-law rules, - .
7. The pending resolution will maintain the moving principles of the
decisions of the United States Supreme Court in.the Silk, Greyvan,
and Bartels cases where, in the opinion of your; committee, the Court
realistically applied’ the usual common-law rules.,: But if it be con-
‘terided that the Supreme Court has invented new law for determining
an “employee’”’ under the social-security system in these cases, then
the purpose of  this resolution is to reestablish the usual common-law
rules, realistically applied.- . .. . . T
8. The resolution preserves the integrity of the trust fundby limiting
payments out of the fund to persons who are ‘‘employees” under the
act by the usual common-law rules, realistically applied. It lenves to
Congress the opportunity to provide coverage for independent con-
tractors and the self-employed, who are not ‘“employees’’ under the
act. or to those who are “employees’” and are now expressly excluded-
from the coverage of theact. ~
9. The resolution would restore to the trust fund by appropriation
moneys which have been paid out of the fund in.the form of social-
security benefits to perscns not ‘“‘employees’” under the act and who
have not contributed social-security taxes to the fund.” o

HISTORY LEADING TO THE JOINT RESOLUTION

The pénding joint resolution arises from problems of .application of
the. Social Seeurity Act in the region between what is clearly, employ-

ment and what'is clearly independent entrepreneurial desling. "
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_ “Employees,’” or their survivors, receive the benefits paid under
the ‘act; “employers” share the ‘taxes to provide the benefits and.
have weighty administrative duties, Manifestly the applicable rules
determining whéther a relationship is that of employer and emgloye‘e,‘
or a relationship in which the partiea deal independently with each
other, involve important security, and tax and cost consequences for
many of our citizens. - ..

The basic assumption since the act became operative in 1936 has
been that the term ‘,‘,e‘m‘a;i)loyee’,’. in the act has its common meaning;
which is to say, the usual meaning under common law. =~ ;

The usual common-law rule defining an “employee’ is well stated

n the Treasury’s regulation: . : o |

- Who are employees,—Every individual is an employee if the relationship between
him and the person for whom he performs services is the legal relationship. of
employer and employee. - ... T

Generally such relationship exists when the Ferson for whom services are per-
formed has the right to dontrol and direct the individual who performs the serv-
ices, not only as to the result to be accomplished by the work but also as to the
details and means by which that result is accomplished. That is, an employee is
subject to the will and control of the employer not only as to what shall be done

but how it shall be done. o
This regulation correctly interprets the intent of Congress when it
adopted the Social Security Act.

The usual meaning is inherent PR
The usual meaning of “employee’ is natural in the scheme of the
act. This is manifest in the report of the Committee on Economic
Security transmitted to the Congress with the President’s message of
January 17, 1935, recommending social-security legislation, " =~
This report proposed (1) a compulsory system of old-age insurance
for employed workers to be supplemented by (2) a voluntary sysfem
of Government annuities for others. .. . .
Dr. J. Douglas Brown, a member of the Committee on'Economic
Security now serving the Committee on Finance as member of its
Advisory Council on Social Security, in 1935 presented the outlines
of these complementary plans to the Congress in the following words:
* * * Thigis the old-age security part of the bill: ...
* * % A Federal plan of  compulsory contributory old-age insurance to '
provide a means whereby employed workers with the help of their employers
may insure themselves against dependent old age, and lift themselves through
thrift up from the level of dependéncy on public or private charity in old age.
* * * [This] plan is contributory and contractual and affords an annuity
as'a matter of ‘rig}:t, It ‘applies to all employed persons receiving less than $250

amonth * * el - . \
A Federal ﬁlan‘of voluntary old-age annuitics to provide self-employed persons
such as shopkeepers and farmers a méans whereby they may make secure and

economical provision for old age. . , , S
The * * * [two] plans complement each other, one covering .employed

persons, the other self-emploved. (Economic Security Act, Hearings, House

of Represe‘ntatives, 1935, p240) T ERE T T
The Congress did not adopt the voluntary plan, but did enact the

compulsory plan substantially as recommended. Undsr a title pro-

viding definitions the act [Section 1101 (a) (6)] ‘sa.ys;’simply, that:
The term “emplbyeg” includes an officer of a qupqtétion. R

It was not necessary to go beyondthis simple statement to éxpress

the intent that the usual meaning of “employee’” should prevail except
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that the term should be taken to mean also “an officer of a corpora-

- tion.” - G
 The usual meaning was accepted in the administrative regulations
At the time the act was adopted there was no doubt or dispute or
question that “employee’’ in the act had its usual common-law mean-
‘ing. The Federal Security Agency (then the Social Security Board)
and the Treasury Department proceeded promptly after enactment of
the act to issue their interpretative regulations and these, identical in
their provisions, were substantially the same as the now-existing
regulations:

ReguraTions 91,' ARTICLE 3: WHO ARE EMPLOYEES

——Who are-employees,—Every individual fsan employee if the relatforiship bstieen
him and the person for whom he performs services is the legal relationship of

- Generally iship exists when the person for whom services are_per-
formed has’ th ntrol and direct the individual who performs the services,

not only as 1o the resull to be accomplished by the work but also as to t,he;det‘mls”ané
means by whick that resull 1s accomplished. That is, an employee is subject to the -
will and control of the employer not only as to what shall be done but how it shall
be-done:: In this connection, it is not necessary that the employer actually direct
or control ‘the manner in which the services are performed; it is sufficient if he
has the right todoso, .. .~ Lo

The right to discharge is also an important factor indicating that the person
gossessipg that right is an employer. . Other factors characteristic of an emgloyex-,

ut not necessarily present in every case, are the furrishing of tools and the fur-
nishing of a place to work to the individual who performs the services.

In general, if an individual is subject to the control or difection of another
merely a8 to the result to be accomplished by the work and not as to the means
and methods for accomplishing the result, he is an independent contractor. An
individual performing services as an independent contractor is not as to such
services an employe e I R TR e ‘

“Generally, physicians, lawyers, dentists, veterinarians, contractors, subcon-
tractors,  public stenographers, auctioneers, and others who follow an inde-
pendent trade, business, or profession, in which they offer their services to the
public, are independent contractors and not employees. . .

Whether the relationship of employer and employee exists will in doubtful

cases be determined upon an examination of the particular facts of each case.

If the relationship of employer and employee exists, the designation or desecrip-
tion of the relationship by the parties as anything other than that of employer
and employee is immaterial :

The measurement, method, or designation of compensation is also immaterial,
if the relationship of employer and employee in fact exists.

Considering this regulation years later a learned judge said:

We accept Article 3 of Regulations 91 as an authoritative definition of the
distinction between an ‘‘employee” and an ‘‘independent contractor’—it is
really no more than a gloss upon the definition contained in Justice Gray’s opinion
in Singer Manufacturing Co. v. Rahn (132 U. 8. 518, 523) * * * The test
lies in the degree to which the principal may intervene to control the details of
the agent’s performance; and that in the end is all that can be said, though the
regulation redundantly elaborates it. * * * -—Judge Learned Hand in
Radio City Music Hall Corp. v. U. 8. (135 F. (2d), 715 (1943)).

The Congress rejected as “‘unwise” proposals to enlarge the ordinary
meaning of employee S —
The intention of the Congress that ‘“employee” in the Social
Security Act should have its usual meaning under common-law rules,
realistically construed, was reaffirmed when the Congress made
fundamental revisions of the act in 1939 to establish the present

1 Presently numbered Regulations 106402.204,
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system of old-age and survivors’ insurance. The Congress at this
time considered the definition of ‘‘employee’ in-the act and rejected
a Social Security Board proposal to enlarge it so as to encroach into
the field of _independent: contractors and the self-employed. The
proposal was to broaden the definition of ‘‘employee’” to: - ,

% *_ % oover more of the ~ ‘pritnarily personal services,

The intention of such rsons who are for all
ractical purposes emp! 1ay. not be that of an
pract; [é’

nendment would b cover p
. rees but whose present legal status may not be th
employee. - [Emphasis supplied.] At present, for example, insurance, real estate
and traveling salesmen are sometimes covered and sometimes not. The Board
believes that all such individuals should be covered. = (Hearings, Committee on
Ways and Means, House of Representatives, 1939, p.8) . . :

In answer to questions submitted in writing to the Board the
Board’s proposal was further defined, and limited, as follows:.

Question. Do you mean by the inclusion of salesmen the inclusion of those
people who are now classified as independent contractors? .. . R
—~~-Answer. The intention of this proposal is to clarify the employee relationship
of certain persons who are now on the border line of coverage, - There is no
intention to include all so-called ;ndependept contractors (id., p. 2300). ’

After hearings the Committee on Ways and Means of the House of
Representatives reported a bill mcludmgi an amended definition of
0" %) ) SERAT T v o BRI .

employee’ to accomplish the proposal. In its report the Committee
on Ways and Means said of the proposed amendment: -

The tests for determining the (employer-employee) relationship laid down in cases
relating to tort liability and other common-law concepts of master and servant should
not be narrowly applied.—In cortain cases even the most liberal view as to the exisi-
ence of the employer-employee relationship will fall short of covering individuals
who should be covered. For example, certain classes of salesmen. In the case
of salesmen it is thought desirable to extend coverage even where all the usual
elements of the employer-employee relationship are. wholly lacking and where accord-
ingly even under a liberal application of the law the courts would not ordinarily
find the existence of the master and servant relationship. It is the intention of this
amendment to set up specific standards so that individuals performing services
as salesmen may be uniformly covered without the necessity of applying any of the
usual tests as to the relationship of employer and employee (Rept. 728, 76th Cong.,
1st sess., p. 61), [Emphasis supplied.]- ' Co

The Committee on Finance, in' hearings on the House-passed,
amended bill, heard testimony by proponents and opponents of the
amended definitions of “employee” and ‘‘employer,” considering this
testimony in the light of the common-law definitions of ¢ em;l)loyee,”
and ‘‘independent contractor” as stated in the Treasury Regulations,
and deliberated on whether the term ‘‘employee” in the Social Security
Act should have its meaning according to the usual principles of the
common law or should be given a special statutory definition. In re-
porting its conclusion to the Senate the committee said:

The House proposal to extend coverage to salesmen who are not employees
has been stricken out by the Committee. It is believed inexpedient to change the
existing law which limits coverage to employees * * * (Senate Report 734,
76th Cong., 1st sess., p. 75).

__The committee action was explained on the floor of the Senate:

. Mr. Harnison. There is a proposal in the House bill for the extension of cover-
age to salesmen. Under the present law, whether a salesman is covered depends
upon the test of whether he is an emiloyee in-the legal sense, and your committee.
believes that it would be unwise at this time to attempt any change * .* *,

.The Senate adopted thé recommendations of the committee, the
bill went to confererice and the action of the Senate- was upheld
(Conference report, Rept. 1461, 76th Cong., 1st sess., p..14).
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; th' : blll ‘the Congress 'opted the rules for dis-
loyee’’ and “mdependent ontractor” set out m the

R 5. 29 merely aﬁirms the exxstmg
and the legxslatlve action taken in

, Y
1939 thh specml re erence to thxs deﬁmtxon

- the cou s"tended”to a hber

 lack | of k umformxty:;developed in FederelV
decxsxons construmg the term “employee”

courts, ‘when pre«

fsented with the problem of determi 1z the existence of an employer—
,; employee rela.tlonshlp, ‘was to adopt the precedents of local law.

o ‘among the different States, considerable -conflict in

OCISlonS fo lowed even thouviz the factual sxtuatlons .

n were not unhf:e

S Fresented were on & cimm for beneﬁts ~
al constiuction of the term “employee.” "

On the other hand, when the cases were on an assessment of taxes,

- particularly where penalties were involved, the courts tended
“construe the term “employee’” more strictly.

In consequence the application of the Soeml Securxty Act hes not

- bcen uniform throughout the Nation.
, OOnﬂfect of mewpmnts and actwns oj tlw admzmstmtwe agenczes» -

, \spectmg ‘ppll n of tl y Ag
“"has the 1ht y for admxmsterm the beneﬁts prov:ded’

~ act, has strained the meaning of “employee” to place persons .on the
benefit rolls and—as was revealed to your committee during 1te con-
sideration of the pending resolution, and as appeers certam —has ‘“‘gone

too far in some cages.” ¥
The Treasury Deparbment chalged with t.he responsxblhby for col-k '

lecting the taxes imposed on em ? oyees and employers under the act,
“has proceeded with more careful view of the a.uthonty conferred by ‘
~ the statute—at least until reeently ‘
Dissipation of the old—age and surmvore msumnce tmst fund .
- The discordant meanings asmgned to “employee” by . the two
,admmlstretxve agencies charged with applym{z the tax and benefit
provisions of the Social Security Act have resulted in uncompensated -
withdrawals from the trust fund which has been built up from the
contributions of persons who have paid social-security taxes and to
‘which the 33,000,000 persons now insured under the act look for pay-‘, e
'étantial cbange, 6ppiying tg

then' beneﬁts - sl a
on “contlatied’ without, sab

z and inferpre ”ﬁ :
unamended © ubstanttally re-enacted stntutes are deemed to have recelved congréssional af pg
f I Helvering v. Winmill (69 8. Ct. 45)).© The existing Jations wore spoocifically held
h:e;he eﬁi?: oa%edlA ; ongx;ess and the(roiore t}) be)ln conformity wit ﬁ the law in Jones v, Goodeon
. 2d s O, !

& 3In tgxe )wor o! the tectimony of the !‘odml Soourity Ldminiamtor (Hamnxn Fmanoa Commiml 7' )

. p18D).
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This aspect of the present problem is'discussed more fully further
on. The pending. resolution would restore the losses sustained by
the fund and preserve it from further dissipation and loss. """

- Decisions of the Supreme Court 0

_ The conflict of decisions by Federal district and circuit courts did

not manifest itself markedly until 1945, - To resolve the conflict the:
Supreme Court assumed . jurisdiction of three cases involving the
ge-of the Social Security Act, handing down ite decisions in

es in:June 1947.; The cases are:.. ', =
i Bamls V',BWQMMM§(332,U3126 Tty SRR
These cases are discussed at longth in a following section of this report..
_In the view of your committee these decisions affirm that the usual
common-law rules, realistically applied, must be used to determine
- whether a person is an ‘“‘employee’” for puigosw’of applyin’lg the Social
~ Security Act. . And. gropgr y interpreted they should resolve the con-
flict of lower court decisions and encourage nation-wide uniformity .
of application of theact. ~ -~ ... .. ... o o0 e T
~But, we repeat, if it be argued ‘that the Supreme Court decisions
establish a new definition of “employee,” then it is the purpose of this
resolution to reestablish its meaning according to the usual common-
law rules, realistically applied. -©~ - =~ . . - -
 The proposed Treasury Department regulation” = '
~ In November 1947 the Trea.sur{( De
ake

3

T ALY

(ovember 1947 the Treasur egagtmed,t%‘pfmxioisad;nnd;unléjs“s
stopped by the. Congress will make effective, & new regulation con-
struing the term “employee,” with which it would fsdie’x‘qede the regu-
lation that has been in force during the peciod .the act has been
eﬁective.y‘: /\\ ,’;_,b,, :‘ W b i ~j:""‘7'—~..,;., t""”.“e (» SRR R
" Au analysis of this régulation is presented in the following
In a word, by unbourided and shifting criteris, it would confer in those
administering the Social ,S.ejc"url,tlvl‘ Act full discretion to include, or to
exclude, from the coverage. of the act .any peison. whom they’ might
decide to be, or might decide, not to b, an “‘employee”; and liko dis-
cretion to fasten tax liabilities and the administrative duties and costs
of compliance with the act upon any person whom they might decide
to be an “employer.” = . 0 0 T R
“Moreover, at the cost of the many millions of workers who with their

£

employers have faithfully’ paid for their st under the ‘social-
security system, and have the right to believe the. trust fund ‘estab-
lished by the act will not be impaired or dissipated, this: proposed

regulation would grant retroactive, free covérage for a period of four
years or more to, by the explicit statément of officials testifying to
your committee, from five hundred to seven hundred and fifty thou-
sand persons, . . o . ‘ :

- The situation thus outlined obviously calls for a reassertion of con-
gressional intent: regarding the application of the act, and for steps.
to preserve the integrity of the old- g’eand survivors’ insuranoce trust
fund. Both are provided iit the pen C

ing joint resolution.
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THE 188UB o - .
ted by the proposed regulation is not whether the
ccllal Syec'urity Act ought to be extended. That is
ecide.
nted is whether, dontrary to the intent of Congress
ve history and, in the opinion:

_The issue pre
coverage of the S
for Congress to d
~ The issue 3d is wl
- manifested by the act and its legislative history he ,
of your committee, contrary to the Supreme Court’s recent decisions
construing the meaning of “employee” in the act, the Treasury De-
partment shall be allowed to make its own law ‘as to the meauning of
“employee’ so as to bring within the éi"oge‘bf ‘the act, by administra-
tive regulation, persons not now covered; and whether the Federal
Security Agency shall be permitted to ‘dissipate the old-age and sur-
vivor’s ipsurance trust fund through beneﬁt]l)laymmts to persons, not
“employees’” under the act, who have not, therefore, made contribu-
tions to the trust fund. : SRR

OUTLINE OF THE ARGUMENT

The following sections of this report discuss-the proposed Treasury:
Department regulation; the Supreme Court decisions upon which the
regulation, allegedly, is based; the answer afforded by the Supreme
Court decisions to the arguments advanced by .the: Federal Security
Agency. in opposition of the pending resolution; the encroachment
represented by the proposed Treasury regulation upon the exclusive

ower of Congress to.extend the coverage of the act; the intended
impairment of the old-age and survivors’ insurance trust fund by the
proposed Treasury regulatioa; and the situation presented by previous
dissipations of the fund. ke g R o

The falsity of the charges that the resolution would “retract” the
coverage of the act from any entitled to its coverage and benefits will
be demonstrated in the course of these sections, and on the basis of
the record of the testimony given at the hearings. gl
While the references throughout this report are to the proposed
Treasury regulation, it ought to be noted, and emphasized, that the
Treasury regulation is the joint product of the Federal Security
Agency and the Treasury Department. As your committee was
informed by the Federal Security Administrator in his prepared
statement at the hearings: =~ ‘ Lo

When the Supreme Court decisions came down we quickly agreed with the
Treasury Department that the existing regulations no longer adequately indicated -
to taxpayers and prospective benéficiaries the ‘rules of the game, While the
Court did not expressly hold: the regulations invalid, they’ had plainly. ceased to '
serve the function which  interpretative regulations are designed to serve.
Amendment seemed to all of us imperative, .. e 0

“The Treasury and the Federal,gcurity_'ﬁg’éncy, set up a joint drafting com-
mittee, with specific instructions to devise a regulation which would incorpordte
and express the results of the Court decisions. © What they came up with, with
only minor modifications, is the proposed Treasur, . decision published in the
Federal Register last November (hearings, Finance Committee, p. 159).

THE PROPOSED TREASURY ﬁEGﬁLATtQN , i

Pursuant to the Administrative Procedure Act, the Secretary of the
Treasury caused to be published in the Federal Register for Thursday,
November 27, 1947, a proposed regulation to.be effective on January -



unmmme ‘BOCIAL-SECURITY | BENEFITS! ‘9

1 1948, redeﬁmng the employér-»employee relamonahm for the pur-A
pose.of -appl Social-séoumty ‘taxess o il : nE
_Introduction of the pendmg joint reso utxo Y in t e;House a.nd S n-.
ate followed- publication. . of | this |'‘proposed ‘Treasury ' Department
regulatlon nly; aft:er the . Depa.rtment had iiridicated w would:

- persist in. f ‘ romufgateathe regulatmn not.mthsta.ndmgf
protests that foll owed the‘announcement of it:* . ;
Basged .on 1 substantiated; guess k estunates by the Federal .
, Agel eports were . widely. circulated ‘and: Members of '
ngress elyted to,persuade them to believe that the pend-
ing joint 1 olutmn would ‘take away the socxal-»securxty coverage of
some half to three-quarters of 4 millio people.” ; o
On the contrs.ry, the fact is that the. pendm%aresolutnon wouldn stay
the promulgation of. a proposed Treasury  law-making. regulation
“which woulc broaden the term, “employee” to bring: thxs additional -
number of persons within the. sco e of ithe act an thus dilute its
protection. to those. who are entitled to it. :
The impression: _cultivated. that the . resolutxon would xs’natch :
matured benefits from this large number of persons. whereas the fact
is that of this number only a small fraction is now receiving social-
security. benefits, and their benefits are not disturbed - by the pending
resolution in anywrse, but on the contrary are by it given authonty ;

in law
*ox The rsons who have actually ret ed.,after having reaohed a4 e 65 ‘
and are drawing benefits in accordance with the interprelation we have placed -
upon the Social Security Act. * % ig-not 500,000, but the persons who are
entitled to wage credits” ' * * * ‘a8 the Administrator just mentioned, we esti- -
mate amount to between 500 000 and 750,000, persons.— estimony of Mr. Arthur
J. Altmeyer, Commissionen for ‘Social Securntv. hearings Finance Committee. -

Aprll 1 and 2, 1948, page 126,
* ‘That is an estamste based upon ‘the total number of people estimated

to be in thls area which it is believed are not now ¢overed.—Testimony of Mr.
Adrian' W, DeWind, tax leglslatwo counsel; Treasury' ‘Department (id., p; 7).
‘The CHAIRMAN | * As to those that are on the benefit rolls, who are
now: ehgzble for. beneﬂta when they have met all of the benefit conditions, is that
alarge part of the four ﬁve six. or seveu hundred thousand people. or is it a

small part of them?
WitnEss.: I .could not éven hazard a guess . My guess would be *hat. of the

‘wage records that are now existing for this group of people within our agency. it

is & very, very, small percentage of them
The CHAIRMAN 8o the bulk of them will come on if this regulation becomes

effective? -
Wirness, That is true. —Testimony of Mr.. Robert C Ay ers. Bureau of Old-

Age and’ Survivors Insurance Federal Security Agency Finance Committee
hearings, p. 202).

Typxca,l of the persons whxch the Eroposed regulatxon would brmg
within the coverage of the act, in the light of the testimony at hearings
before your committee, are persons who buy goods and sell them from:
door to door retaining for themselves the excess they secure for the
goods over their cost; solicitors who take orders retaining for their
services the deposits they colléct when'they write the order; manu-
facturers’ representatives, commission “agents, and ms'ux‘ance ‘sales-
men who represent several compames, are oompensated by comniis-
sions, and are’ substantm}ly freé from direction or control over how
- they dxscharge their sales activities; advertxsmg and newspaper and

"V Notice of prot , Fed R Ne 2‘r1m 7066 H. ) Rea Mtntroduoeo
o T S BRI g Nem 2 o0 ,
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magazine subscrlptlon solicitors; artists, . entertdiners; and writers;
mine lessees; timber cutters; lessees of sawmills; bulk oil dlstrxbntom‘
and contract filling-station operators; many subcontractors in ‘the
construction field; journeyman tailors; home workers; taxicab opera-
tors; truckers and others who occupy themselves, full time or: ‘part’
time, in a variety of actmtxes which are sometimes those of an employee
and sometimes are not. .

Frequently these services are performed where supervxslon .of per-
formance is impracticable, if not m:ﬁosmble, and the persons who engage:
in these activities are largely or wholly free from direction as to how
~ they pursue them, ‘and n the frequent uase, as to when or whether~
- they pursue them,
hese sex‘vices a,re p' formed w
- n over the persons who perform | th
- perform them are not in the least accountabl “what-they do as
~ contrasted wit] the much. txghter'accountablh f wage eatners and
- salarie ert sting. Tre sur ation, and quite
- properly so, uch’: ersons are recognized as ‘‘independent oontractom,”
or self-empioyed in a class with “‘independent contractors.”

- By the criteria of the common-law rule they are classzﬁed as such,
We repeat, the usual oommon-law rule is well stated in the ems*tmq
Treasury Reguls tions:
o Every mdwxdual isan employee if the reiatxonshxp between
T whom he performs servaces is. che legal relatxonshxp of

‘y dlrection or mghb
em; and the persons who

e right to eo t ' performs the services; '
‘not only as to the result to-be accompllshed bv the work but also as to the details
and means by which that result is accomplished. = That is, an emplodyeé is subject -
to the will and control of the emplover not only as to what shall be done but how :

it shall be done. v
' Thus the i lnqulry whe proceedxng under bhe usual common-law

rule, realistically -applied, has a clearly focused and practical end point.
The whole ﬁeld of pertinent fact, documentary and otherwise is avail:

able to cast its Wex%lht one way or the other. ~Common sense and our
‘own experiences tell us that the rule so apphed will work a sensxble

sxftmg of difficult cases.

The concept of “‘economic reahty basw to proposed regulatwn ;

The proposed regulatxon discards the common-law rules for dls?
tmguxshmg the employer-emplo fyee relationship distilled from many
decxsm' by many courts out o many msxghts of real sxtuamons, for
le of nebulous chara‘n er. . . ,

, “an mdlvndual m -
Has a matter of economw‘

mdepehdent contractor .~
;W ll- not. serv‘ :imake the necl

g oye i3 economi- -
nk is- suppher.; No,

: ) arp meanings, It has
an approprm e place in the busmess before us and we' ‘shall come to:
it after reviewing what the Treasury would make of its new and com-
pletely amorphous panacea.
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The Treasury in its proposed regu!atlon provndes for determmmg
whether the employer-employee relatlonshxp exists the following

factors:
1. Integr: f the i ividual'é work in the business to which he renders service.
-2, Invest, by 't wdividual in facilities for work. '
3. Opportumtxee of the individual for profit and loss,
4, Permanency of relation, .
b.
6.

Skill required of the indiyidual. -
Degree of control over the mdividual i

Uncertamty oj‘ the proposed new regulatzon. o
The roposcd regulatxon specifies that the hstmg of the factors for
determlmng the existence of an employer-employee relat.mnshxp is
“neither complete nor : in order of zmporbance. " SRR ~

Further it provi R
~ Just as the above hsted\factoi-"s annot be take‘ a8 a.ll incluswe eo too the state-
ment of facts or elements set forth'in (an amplifying) aragraph * * * can-
not be considered complete The absence of mention }, any factor, faet, or element
in tgesel naulatwm * -should be awm no uymﬁeance., [Empha.smf
_.supplied R B L ,

‘ And further' X

- No: is controlling The mere number ot factors pointing toa
ticula‘r n does not determine the result. Al the factors are to be weig :
for.t ite eﬂ‘ect It is the total situation in the case. thnt goveme in the‘;,

determina o
One fact or element ma.y establish or tend to estubllsh the existence of more than

one factor, and may even have an independént value of itsown . * * * _ The
weight to be ngen [the] factor ina part:cular case depends upon all the: facta of

that case
Thus, while purportmg to specxfy crxterla by which rlghts and lm~~
bilities under the act can be ascertained, the proposed regula.txon con-.
cerns itself mamly, as was stated to your commxttee by & w1tness at the
hearings: ,
AWK thh makm
may anyone be certain wh
“his mind ab

tes .

, ; pecxﬁcall V8 tha list. is ‘not

omplete, the ria hat the weight to be given ‘any.

- factor will va a e depending upon the particular facts of each case:

that even if all stated factors’ point'to one conclus:on, others not set forth, or even
hinted at, may result in an exactly ‘opposite conclusnon —(Robert E. Canfield.

Fmance C‘ommittee Hearings, p. 166.)
he first five of the. factors supra whlch are num-
, and any others which are pertinent to the end-
‘ of whether there is common~law control may

" the'usual c mmon-law “ule‘as; equired bj the act, as is corr tly
interpreted by existing ulatlons and by the legislative history of
the a bordir *and reduc ) possibly

inconsequ y ‘ ! one (No. 6) of the
specified, numbered by Qmplete y unweighte factors, and into only -
one of an tmhmnted umber of un'pecified and unweighted factorn

n 18 exlgencles

‘ whxch

#Tho criterla are nsted abova tn the epproxlmute order ] emphuts théy rceetved at tbe hearlnn befor- .
the committee in lleu of their ordor of statement in the published regulation.
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The reservation of unbridled powers
The classes of persons: who purportedly are entitled to- the coverage
of the act are not delimited so an individual within the class. may
know his rights and claim them, The persons upon whom the pro-
posed regulation would impose the duties and liabilities of the act—
among the latter liabilities for taxes, and civil and criminal penalties
that may involve 1mpmsonment for felony—are J)rowded no stated
rule by which to determine their obligations, and must guess them-
selves to be subject to the uncertain language of the regulation or be
their peril. ‘Whether persons have the rights and obligations of
coverage is made by the regulation to’ depend entlrely upon adm1n1s~
trative ﬁndmgs and determinations. i
While the regulation. claims be ‘bjectxves, its character
tic. It reposes in the admmntrator‘unfettered discretion to

g regulation as faosed regulation

of uncertamty,* ‘ . ablished standards

of law whxc_h" frame and llmxt,nts apphcetnon Th“,erstandards are

both- restramts upon }fhe subjects of ‘the act and upon its adminis-
othi

~trators, There |  in the act that authorizes admlmstrators or
courts to extend its terms. Indeed, obvious Jumsdlctlonal limitations,
and the IO 0 se who are learly ‘entitled to 1ts beneﬁts

; pr
e%‘he basic | prit ple of bhe roposed reg latlon——-econo ,
has been pointed out, is a dimensionless and amorphous abstraction.
Until precedents are estabhshed by administrative rulin %S ‘applying
the new principle in concrete cases, and the court;s shall have. sur-
rounded the idea with empirical bounds, the meaning of the regulation
would continue equivocal, and its appllcatxon would be vagrant and
‘capricious.
he Treasury and the Federal Securlty Agency admit the umn-'
formative nature of the regulatlon but urge that a body of precedent
will be quickly built up by administrative rulmgs, and a more uniform
application of the act will ensue than has been possible under the
existing regulatlon as variously mterpreted by the courts.
¥k Now I am the first to admlt that these proposcd regulatxons are
not as mformative as we could wnsh in terms of telling the public who is in the

system and ‘who is out * e

In the course of it 'work on the proposed regulatlons the Jomt commxttee ;
; . % % to their surprise * * ~* found

e]‘ched a unanimity of opini ok

y: That if these

ns are allowed to**"

preoedent that will’ be more informative to the
to operate under in the past * * *—Testimony of the Federal Securxty

Admmnstrator (hearmygs, Finance Committee, pages 159-160).
Thus t,here is unreserved administrative claim for funct.xons that
aro, mhereutlv, lo:,rlqlatwe and judicial. o

The arqument for these powers
. The claim to the broadi ‘
is arqued by the F I3 rity Agenoy on grounds of the nA
a liberal constructio f ‘the term “employee,’”’ and one th
apply uniformly throughout the ‘country; as well as by
reasons of administrative convenicnce, Accordmg to the. Treasury,~
the proposed regulatlons end the abandonmcnt of the exzstmg regula- ‘
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tions  are compelled. by mtervemng decisions of the United States

Supreme Court. ; ' o
THE SUPREME C'OURT nnc:smns

‘InJune 1947 the S “preme Colrt considered the apphcable standards
for the determination of' employees under ‘the'Social Secunty Act in
U. S v, Sdkfand Harrison v. Greyvan ‘Lines, Inc. (331 U. 704),

and in Bartels v. Bzrmmgham (332 U. S. 126)

" The Silk and Greyvan cases were consxdered together, and are the

leading deolsions., L _
Prefacing its declslons m 1 Silk s,nd Greyvan w1th the statement that

application of soclal;eecurxty legls]atlon_ Sl

, should follow. the same rule that:we apglied to the. National Labor Relations Aet
in the Hearst case (Board v,, Hearst Publications (322 U. 8 111))7—-
the Court observed that—-— e R

as Fedeml social-securitv legislation 1is an attack on recognized evils in our national
economy, &’ constricted intefpretation of the phraslng by the courts would not
omport Wwith its’ purpose 3—-— : _ k SN

h LT . ';’A [ e il i e dE EEDES o

o

and that— ¥y e
when ‘thie prob’ilem of dlﬁ‘er ntiatin'g' bet; emiployer a.nd ﬁde endent con- '
tractor) arose in the' gdm nistration of the Natiohal B&b’or Relations Xct’ - 4

we rejected the tebt of: the ‘technical: concepts ‘pertinent to an 'empIOyers legal
responsibility to third persons for, acts of his’ servants" *.’ o

and recalléd: oo a0t : H

We ‘conoluded’ that ‘sinos the end was the elimination® of lahor disputes and
industrial strife, "employees" meluded workers who were such as a matter of
economic reality.®, . .. ... .

In these prefatory observatnons of: the Court in Sllk and Greyvan,
and in the Hearst case primari 3' 10 the Treasury Department finds
the basic. prmclple of its Ppropose regulatlon' : :

An employee is an mdwiduel in & service relationship who is dependent as'a
matter of economie reality, upon the business to which he renders service * * *-—
enlarging this vastly by the addition of — ' '

* ¥ * and not upon hls own busmess as an mdependent contraetor. )

The Treasu ry seizes upon these prefator remerks of the Court to
promulgate its test of economic reality. It argues that the te ‘
substantive and will determine the employer-employee relatlonsh;lp,
that it replaces the common-law tests; that it is law pronounced by
the Supreme Court. The Treasury contends that its proposed regula-

"1t does nok apped :
of “employee”’ in the a
cited fn the: Govgmmé

ernment’s brief did not ¢
deﬂnitlnm I“t ¢

fving nions {n these cases [

nits pini ng the Cotirt reren to the deﬁnitlon of “emp. loyment" and Hwoges"
brlet as among.the. pert inen§ statutory provisions to.be contidered; but the' Gov-

dafihiition;of “‘'employée” and the Court’s opinion omits all mention of that:

latton whether the Cotirt took particular fiotice of the definition

¢ Joint resolution and what the eflects on its decision might

“alongsid

pre ‘pointe fvid vol f admit
‘that they' dld thelr work'es an integral-part of the. pmduction line of 4 111 ¢ businoss, di d all their wol
ane plant, were stihjéct to the frequent supervidion of the manager of the plant, and that under the clrcum-
stances of the case the moncey they received was gquivalent to plecework wages. The movlng part of the case
is eonsisteut with the realistic applloatlon of the common: law eontrol rule
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tion is compelled by the decisions of the Court and that the regulatibn

does no more than mlplement the Court’s decxsmns 8
- By the same arguments, in its report to your commlttee, it opposes
~ the pendin resolution which would represent _additional legislative
approval of the ezxisting Treasury regulatlon.‘ Its report, says: . .
In the firat pla.ce, the proposed resolution’ would notxmamtain the' statud o,
but would change the law as pronounced by the Supreme Court in June 1947
*, It would substitute the commom-law rules for the principles of economic

reahty recently set forth by the Su?reme Court as governing the determination
of the employer-employee relationsh for purposes of the socia.l-seourity ptogum

- As Wébai%‘éfséé‘ he Treasm'y borrows thxs lang'uagé of the C'our{z m
its. prefatory remarks in Silk and Greyvan to comfort its ‘arguments in
support of the proposed regulation. It rehes also on the dlctum m
Bartels where it is sald_ L
In United Stales v. Silk we held * & » control is ohmcteristically asso-
e oiated with the emp yer-employee"relationchip, but in the application of social-
~ legislation employees are those who as s matterof economic reahty are dependent
upon the business to which they render service * * i
“ nd

However the argument that the Supreme Court, in the lek
 Greyvan cases, established new substantive law for detenmmng

_ employer-employee relatlonshnp cannot be accepted Itis self-destruc-
tive, for Congress continues to have the exclusive power 'to make law.
~ Moreover from what the Court proceeds to say- after stating that—

spplicatnon of social-secunty legislation should follow the same rule tbat we applied
‘in the Hearst ‘case 12—

it appears that it was enuncxatmg the prmclple that narrow and doc-

trinaire apphcatlons of technical concepts of tort liability do not com-
~ port with the purposes of legxslatmn of a remedial character, and that

no supersedmg “rule’” of economic reality was intended. For b Y way
of modlﬁcatxon and hmltatxon the Court proceeded 1mmedmte y
say: %

' to determme the employer-employeef
visions of the act. payer must be
) 4 Tlcre is no
indication that Congress inter : ips % * *
Few businesses are so completely mtegrated that they can themselves roducef
the raw material, manufacture and distribute the fin shed product to the ulti-

mate consumer -wi “assistance from independent contractors, ' The Social
“Security Act was drawn with this industrial situation as a .part_of the surroundings

in which it was to be enforced.  Where a part of an industrial process is in the hands
of .independent - -contractors, they are the ones who should pay tha social-securily
taxes.® [Emphasis aupplied]

The declsxons of the Court in Sllk and Greyvan and Ba,rtels and the‘
g tests the*:m ng principles by which the Supreme Court reached
: the usual common-law tests and prmclples real-
us demonstrste this.
, k and Jrey van cases the Commissioner of Internal Revenue
had proceeded under the existing Treasury regulation in the assessment -
of social-sec xes, and the cases were brouzht for recovery. The
lower courts he d for the taxpayers and agamst the Commxssnoner.,
N Pariey v, P(rmmsg‘?am (332U 8,126, 130). ~ o

" B United Siates v, Silk (331 U. 8, 704, 713).
1 United States v. Silk (831 U 8. ml m;

istically ap
In the S ,‘
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The Silk case invoived:: (1) Unloedem of coal who made theriselves
available in coal yards at a waiting shed, some of them floaters who
came only intermittently. ' As carloads of coal were delivered by the
railroad the unloaders unloaded them into assigned bins at an agreed
price per ton. Also (2) truckers who owned their own trucks, paid
their own operating expenses, were 'free to work for others, an de-
livered coal for Silk at & uniform price per ton,

The Greyvan case involved a formal contract. between Greyvan
Lines, Inc.; a common carrier licensed under the Motor Carrier Act,
and local operators who performed the actual service of carrying the

goods. "The operators were required to haul exclusively for the com-
pany, furmsh their own trucks, paint the designation “Grey van Lines’’
ont em, ‘hire their own truckmen, pay all expenses, provide insurance,
indemnify the company for losses, and to operate subject to the con-
trol of Gre{yvan dispatchers and under a manual of instructions which

eg\;]latege detail the conduct of the truckmen in the performance
of their duties.

In the Silk case, where the employment arrangements were mformal
the moving ground for the lower court’s decision was; ‘ .
 The undisputed facts failed to eetablish such reasonable meastire ot direot n

and control: over the method and means of ‘performing the services | rformed

by these workers (the unloaders and truckers) as is necessary to establish a legal
g relahonshlp of employer and employee between the appellee and the workers in

question

In Greyvan where & formal contract of employment was mvolved
the moving ground of the decision of the lower court was:

The company cannot be held liable ‘ : he wages ot
Eereons over w oxn it exerts no control and of whose em; loyment it has no

owledge ~*  While many factors in this case mdlcated such control as
to give rise to [the employer-employee] relationship we think the most vital one
is missing because of the complete control of the truckmen as to how many, if
any, and whet helpers they make use of in their operatxons 1%

Thus, in both the Silk and Greyvan cases, the lower courts reached
their decisions by applvmg the common-law test of direction and
control,

The Supreme Court took ]urxsdlctlon because of conflicting decisions
in the lower courts:

Writs of certiorari were granted * % ¢ because of the general importance
¢ * % of deciding what are the applicable standards for the determination
of employees under the act. Varymg standards have been applied by the Fed-
eral Courts.1¢ ‘ :

The cases were conSIdered together. ~The Court declded them on
the basis of the existing Treasury regulation which is framed to se-
cure realistic apphcatlon of the usua common-law rules as intended
by the Social Security Act.

* % * The long-etandmg regulations of the Treasury and Federal Seeurity
Agencv * * * recognize that independent contractors exist under the Act.

* "% The Government %)eints out that the regulat:ons were construed by
the C‘o : isexoner of Internal venue to cover the circumstances here presented.V

W Unitéd States v. Siik (155 F. (”d 350
8 Greyvan Lines v, FHarrlson’ (156 T @2d) 412 415—416)
4 United States v Silk (331 U 5 708).
. United States v. Silk (331 U S 704, 714~ 715)

8. Repts., 80-2, vol. 8——387
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As to the truckers in Silk and Greyvan:

8o far as the regulations refer to the effect of contracts we thlnk their statemexiﬁ g
of the law cannot be challenged successfully. Contr&cts, however, * skiufully
devised,” * * * ghould not be’ penmtted to shift tax liabxhty as. deﬁmtely
fixed by the statutes * x

But we agree with the deeisions below o _that where the arrangements
leave the driver-owners so much responsibihty for investment and management’
as here, they must be held to be independent contractors. . These d river-owners
are small~businese men,  They own their own trucks,’ They ‘hire their own help-
ers.. - In one instance they haul for a. single business; in the other for any customer,
The distinction, though important, is not controlling, It is the total situation,
including: the risk undertaken, the control exercised, the opportunity for profit
from sound management, that marks these dnver-owners as independent con-

tractors.!?

And as to 7the'ymloaders m Sllk

gree that 1 | Siik ‘case were independenti

ey provided on] ‘y.;p nd st _They had no opportumty'
ept from the work of their hands and these simple tools, = Tha

not work regularlv is not significant. ~ They did wor in';%th"e‘

's trade or business. This brings them under the coverage

of the group ‘that the Social Secuntv Act was intended %o

trary result, we
contraoto
to gain or lose ¢
the unloaders did:
course of the emp

of the act. They a

aid. = Silk was in a position to exércise all necessary supermszon over their szmple
*

tasks Unloaders have often been held to be employees in tort: cases
[mehasm supplied ]2 [ : - PR

The Court thus a g regu e
truckers wore indepenc end sustained the ﬁndmg of the
Commissioner of Internal Revenue thab the unloaders were ‘employees
in the sense of the term as set forth in the Treasury regulation. ’

We repeat that the existing regulations were framed to secure
realistic application of the usual common-law rules as intended by’
Congress. We' emphas1ze that those regulations have existed since
the act became operative. They have survived several legislative
revisions of the act. Therefore may be consxdey ed as valid expres-
sions of congressmnal intent.

Since the Commissioner proceeded and the Oourb proceeded by
applying the existing regulation, the decisions of the Court do not
compel change of the regulemon Furthermore, the Court did not
find that extension of the existing regulation was necessary to errlve
at the COIlClllSlon" it reached, and so enlargement of the regulation is
not re uired.

the contrs ery in three of the four snbuemons presented for decision

the Supreme Court held that the Treasury Department had proceeded:

-without realistic regard for the industrial surroundings within which
the act was drawn and in the light of which it was to be enforced. In
two of the three situations it constricted the Treasury’s application of
_its own existing roégulation by holding that the parties involved were

independent contractors rather than employees as claimed by the
Treasury; and in the fourth it held that the ‘Commissioner had
exceeded his statutory euthonty in recognizing a contract which
urported to make an “employer’”’ of one who was not the employer

in fact ; : :
W Unlted smmv sﬂk§ 31U,

W Unifed States v. Silk
% United States v, Silk (
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Rather than giving the Government a broader license, the decisions
of the Supreme Court in Silk and Greyvan and Bartels were that the
Government had overextended the powers it had under the ezisting
Treasury regulation. Now, contrarily, and despite this rebuff, the
- Treasury Department brings forward a ﬁrbposed _regulation that

~would give the 'Dﬁ?artmantt;guthqr\ity;.to'ma e the very type of mnter-
retations rejected by the Supreme Court. Rather than implement-

ing the Supreme Court decisions, the proposed Treasury regulation

attempts to surmount, supersede; and negative them® .

" The doctrine of the Supreme Court in Silk, Greyvan, and Bartels,

as reflected by its disposition of the specific situations presented in

those cases; is an applied expression of the following statement of

congressional intent in the legislative history:
mining the (employer-employee) relattonship laid down in

) - e

~The tests for deter

cases relating to tort liability, and other common-law concepts of master and
servant, should not be narrowly applied (H. Rept. No. 728, 76th Cong,., 1st sess,,

-quired force o .‘
conflicting interpretatio
that the Supreme Cour
%lfth cases requires that the pretatory and ran-
dom remarks of the Court which have been seized upon to supply &
spurious gloss of validity to the proposed Treasury regulation shall'be
harmoniously related to the facts involved, the decisions; and to their
moving rules; and if this cannot be done. they must be regarded as
~ If we were compelled to interpret these remarks of the Court
would say, in untechnical and summary fashion and without aiming
at complote exposition, that the lower courts and administrative
agencies were told: Don’t be fooled or unduly influenced by the form -
of the arrangoment to which you must apply the Social Security Act.
Look to the real substarice. Illuminate the usual common-law control
tests by regard for all the pertinent facts. This requires that all of -
the realities that will lead you to the truth must be consulted and
weighed along with all other significant indicators of the real sub-

stance of the arrangement. .. .. .

But this again should be said: If we have misinterpreted these
decisions of the Supreme Court, if we have incorrectly called the real
10vi inciples of these cases, if the Treasury’s interpretations and
sed regulation bised upon them are correct, then by this
we propose to restore the usual common-law rules, realisti-

me
(3 , {on-wzether certain e o8 -person: i
- the Board - had deemed to be'‘emplo ¢ not:dr ‘ﬂﬁd,lﬁ‘fw’mmr ndent eontractors.  The
Hous bill contained a elarifyinz provision to the offect that no individual was to be considered an'employee”
for the purposes of tho act unless he was employed by an emgvloye“r as defined by the aet . * * “(ahd)
excluded from the,deﬂnitmn,oL'emp{gyce! ny person having the status of indépendent conitractors % - -
(conferenes report, H. R. 3020, H. Rept. No. 510, 80th Cong., 1st sess.), The conference report followed - -
.the House bill*(ef, p. 33), Therelore, the Treasury Department proposes simultaneously to override the

Congress’ intent,
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'UNTFORMITY OF APPLICATION OF THE ACT PROMOTED BY SUPREME
COURT DECISIONS APPLYING THE EXISTING REGULATION

The moving prmclples of the decisions of the Supreme Court in
Silk, Greyvan, and Bartels, if we have interpreted them correctly, :
likewise provide answer to the ure;uments of the Federal Security
Agency for a rule of common application promotive of more uniform
coverage of ‘the act than the varying standards reflected in past
decisions of Federal district and circuit courts, )

The Supreme Court prescnbes lower court recogmtlon of the Soomlk
Security Act as national legislation of national scope to be interpreted
uniformly by a plymg the Fedcral rule expressed in the long-standing

_more assur.
ance of uniform apphcatnon of the act by continued application of the
ex1stmg regulation than could be provided by a changed regulation
giving rise to new uncerbamtxes, more varled mterpretatlons, a larger
area for litigation, greater dxversxty of ]ud:clal deenslons.

IRRELEVANCY OF MAJOR ARGUMEN’I‘ OF FEDEBAL SEOURITY AGENCY IN
OPPOSITION 'I'O "'THE RESOLUTION

The ma;or ar, ument asserted by the Federal Secunty Agency'
against the pending joint resolution is that the resolution intends to
reenact the past restrictive decisions of the lower Federal courts. In
the words of the Federal Security Administrator: :

What disturbs me the most about House Joint Resolution 296 is thm hne ot
decisions * * * Ag nearly as we can judge * * * it seems to be the
intention of the sponsors of the resolution to reenact the restriotive court decisions
I have referred to

This argument is based upon false premlses. ~Asstated in the report
of the Comm1ttee on Ways and Means of the House. .

The ] gfregulations that an

independent d 1 law rules is not an employee :

In determining whether an mdxvxdual is an independent contractor, ‘the existing

regulations apply the usual common-law test of control, irrespective of the law

of the particular State. It is the purpose of the regu]atlon to reaffirm this rule
* ¥ (Rept. No. 1319, 80th ong., 1st sess., p. 5).

INTERFERENCE WI'I'H LEGISLATION BY. THE CONGRESS TO EXTEND THE
COVERAGE OF THE CACT :

The extensnon of the cove”‘: ge of the Social Securxty Act is a mattor
of great interest in the Congress.
Pursuant to Senate resolution the Senate Fman(-e Commxttee has:

estabhshed a dxstmgmshed Oouncﬂ to survey the act and recommend
1t,  The Council is busily at work and has recommended e

‘coverage of the act to the self-employed.
sgulation will predetermine the bounds of that class,
“Congress with the undesirable alterna.tuve of another
change in the status of the persons whose posxtlon i affected by the
proposed regulation,
As recently as 18 months ago the Federel Secumty Agency, recog-'
nizing that any change in the definition of employee was the exclusive
prerogative of the Congress, made the followmg recommenda.t.lon m

its report to the Congress'
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, melouemm onee relatwrieh;p.—-n s % % It is important that centribu-
tors and admin atrative agencies know as pxecisely as poseible what gervices and
what wage E:ymen S Bre’ subilect to contributions.
It would. be desirable that. the word “emglbyee" be deﬁned by statute 80 as ‘to
nolide all service relationships that fall ‘s f being independent businesses.
‘A statutor lv deﬁnitxoh. ainplified by suitablé’ régulatij should provide a greater
than:¢ he: most judicial interpretation—as great
& measure as can be attained.in dealing with relationships so diverse as those, r
which one person performs service for, anot er, If. self—employment is coyere
‘such a statutory test of the e‘mployment lation would afford a dividing' ine
between the two miodes of coverage that would be realistic and would be under-
standable by the man in the street; If self-employment continues to be excluded,
it would limit the exclusion to persons who, in & substantial sense, are in business
for themselves (Annual chort, Federal Security Agenoy. 1946, p. 4563). _

PRACTICAL ﬂFFECTB OF THRE. PROPOBED REGULATION

1 C'omplwnce dzﬁcultzes v '

Persons having no right of on or control over employeeS”
constntuted such by the P oposed regulation would nevertheless have
to assume the responsibilities imposed by the act for accurate records
showing the amount and time within which the services were per-
formed and specifying ‘exactly the. remuneration received by such
“employees.” Reports. on the w1thholdm%%tax would have to be
made and filed with the Bureau of nternal evenue by such persons-
with respect to such “employees " Txmely tax remlttancea, and
supply of other information would be required. :

In instances of failure to comply-with-the- Procedures of bhe I&W and
regulations, persons assxgned the status of employers” by the pro-
posed regulation—but havmg no I‘l%ilt and no practical means to
direct or control those’ ‘who, under the, new concept, would become
their “employees’’~would nevertheless be’ subject to the penaltics that
apply to employers’ generally, including delmquency assessments and
?l;’ﬂ and onmmal pcna]tles, the Iatter mvolvmg xmprxsomnent for
elon :

Th)«; followmo excerpt from testlmony at the hearmgs relatmg to
door-to-door szﬁespersons ‘points up some reahtles Whlch make the
proposed regulatlon un.feasxble ;

‘We are ' ; ~‘be thhin our power—-no matter what
expense we. mlght ‘be wxl]lng to undergo—-to obtain accurate records on 12,000 or
more: individual® salespeoble, because we have no way of knowmg what any in-
dividual receives from the sale of our hosier,

We do not know whether she raises or %wers the suggested commisssion or
whether she waives the commission entirely. We have no right to compel sales-
people to report to us, nor any way to check the accuracy of such reports if * % #

made. . .

ep
a properly inf rmative
f a salesperson carrie
; portlon of her business.

ther than ours, we' have no way of knowing what
ses_are properly allocated to our line, .
Asa matter of fact, usl doubt the ability. of the salesperson properly to

‘Our salesperson m g' oose many orders oras few orders as she pleasea,
ot for whieh she has the disposition, time, or energy. She may suspend or resume
her operations when and if she chooses * * * There are many. instances

where  * * * weare out of touch with her for long periods of time.—Statement
of Philip Adler, Jr, president, American Hosiery Mills, dia‘napolis ‘Ind '(he'm"ings,

‘Finance Committee. P78

The proposed regulation would shift t6 the newly and erroneoualy
constxtutefo ‘employers” the administratxve dlﬂicultxes ‘which the
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Treasury Department advanced in opposing extensnon of covera.ge
when the subject was considered in prior years.®

2. Interference with long-standing relationships

To sustain the obligations of an ‘employer,” changes would bef'
forced in long-standing relationships that are natural in their mdustrml
environment and which are, as the Supreme Court observed in Silk,
a part of the surroundings with a view to which the act was drawn,
‘This is another way of saying that businesses long established and
which have been built up by distribution of their products through
relationships other than those of employer and employee would have
to change their dxstrnbutlon systems so as to use those who truly are
employees, or if this is not feasible, to go out of business. The alter-
ations of these relationships will tend to import other hablhtles under

other unrelated laws.

8. Levy of ""'ef_Federa 1
- About 25 States h

: n;?‘m thexr unemployment‘ “
, _ applied, might embrace some or all of the ac-
tivities which the | propose regulatlon uld bring under the act. But’
according to testimony presented at hearings few, if a any, of the persons-
who would be embraced by the proposed regulation are now covered
under State unemployment insurance laws. In these clrcumstances;
the proposed re%ulatlon will serve to levy a. Federal tax,” unrelated to
the provision of Federal old-age and survivors insurance, exceeding

the tax imposed for the latter purpose on both employer and employee

combined—a tax imposed upon employers alone.

4. Increased htzgatwn and appeals for legzslatwn ‘

The uncertainty of the proposed regulation and the seriousness of
its effects will burden the courts with increased litigation and .the
Congress with the task of enacting new legislation to allay the 1mpacts
of something invalid and unnecessary to begin w1th

DISSIPA’I‘ION OF THE TRUST FUND

Ttisa cardmal prmclple of the act that its beneﬁts are paid, not s
charity, but as'a ‘matter of right to persons who ‘have contnbuted
what the law requires toward the receipt of those benefits. Persons
who are not “‘employees’ in the ordinary sense of the term, who there-
fore have not paid taxes under the act, should not, in principle, share
the benefits with those who are covered by the act and who ave coﬂ-
tributed the funds from which the benefits are paid.

The Ppast practices of the Federal Security Agency and the proposed‘
'I‘reasury egulation thus take on added significance. An important

' , raised whether the mtegrlty of the socml-secumty system

being maintained.

. The proposed re%ulatlon would sub]ect the persons brought under,

the act to ocial-security tax appropriated to the Federal old-age

and survivors trust fund only on wages paid on and after January
1, 1948, On the other hand, the proposed regulation would give
these newl  covered persons. socml-securxty coverage dating back too
1944 and, 1in an ‘uncertain number of cases, beyond ' i
- » Eoonomic Securlty Act, Hearings, House of Representatlves. 1985, Pp. 901-904, o Bocw seouritym

omendmenta of 1939, House of Representatives, Dty
# Under the FedenlU ployment Tax Act, 866, 1607 B Inmml Romme Code. S
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In a letter by the Acting Secretary of the Treasury Department,
dated January 30, 1948, to the chairman of the Committee on Ways
and Means of the House of Representatives, it is estimated the em-
ployers’ and employees’ taxes which would;l’)(e, collected by the force
of the new regulation would be “close to $25,000,000 annually.’®

It is an actuarial certainty that social-security taxes at current rates
represent less than the value of annuities and insurance benefits to
which the taxes are appropriated. :Accordmgly‘.the‘-.»~~‘|’;§‘9‘bosed retro-
active grant of coverage, without any offsetting contribution of taxes,
represents & potential donation of more than $100,000,000 from the
funds in the Federal old-age and survivors insurance trust fund which
have been accumulated for the payment of benefits to persons who

have contributed to the fund,

What is proposed hes already ocoutred, although to a lesser extent.
The Federal Security Agency for some time past has established wage
credits and paid benefits to persons from whom the Treasury Depart-
mept_ha,stcgnsistént{lyg refused to cgﬁlect~ :ocial-secunt.yﬁ taxes on the

vised of one case in which persons
ore than 200 companies received letter
om | deéral Security Agency granting them cover-
nder the act, although the Treasury Department has consistently
refused to collect social-security taxes. .~ .. .
The number of persons who have received benefit payments without
contribution of taxes, according to information furnished by the
Federal Security Agency to your committee, is at least 5,000.” The
amount paid out to these persons has not been specified.

Thus what has been done, and what it is proposed to do by the new

regulation, poses serious questions whether the trust fund to which
the more than 33,000,000 persons now insured under the act look for
the payment of their benefits is being preserved for the purposes to
which 1t is dedicated. - i , L

: l'lI‘he pertinent provisions of law establishing the trust fund are as
ollows:

~ FEDERAL OLD-AGE AND SURVIVORs’ INsURANCE TRUST FUND

8ec, 201, (a) There is hereby created on the books. of the Treasury of the
United States a trust fund to be known as the ‘‘Federal Old-Age and Survivors’
Insurance Trust Fun ere title called the ‘‘Trust Fund”). = The
Trust Fund shall consist of the 3t 1d by the Secretary of the Treasury
for the Old-Age Reserve Account and the amount standing to the credit of th
Old-Age Reserve Account on the books of the Trea nuary 1, 1
* ¢ % and, in ad o

Fund as hereinafter provided.. There. is hereby appropriated Trust Fund
for the fiscal year ending June 30, 1941, and for each fiscal year thereafter, out of
any moneys in the Treasury not otherwise appropriated, amounts equivalent to.
100 per centum of the taxes (in¢luding interest, penalties, and additions to the
s) received under the Federal Insurance Contributions Act and covered into
Vi is also authorized to be appropriated to the Trust Fund
1-additional st as. may be required to finance the benefits and payments
(b) There is hereby created a body to be known as the Board of Trustees of
the Federal Old-Age and Survivors’' Insurance Trust Fund (hereafter in this
title called the “Board of Trustees’) which Board of Trustees shall be composed
e e o aa i ek & e 408 50 o0 i bl
would be c%tﬁfﬁg,m%%% Qm;?(?‘n gsontfnﬁg ?ﬂ?%edg%‘e'&ﬁ?ﬁ%f&%u“ %? g ?d’&ft%n %o
- - their half-share of the above-mentioned ggn,ooo,ooo., The $37,500,000 might become subject to off-set by
sontributions under State unemployment com, tion laws, but this is sppqxlativo. ;
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of the Secretarv of the Treasury, the Secretary of Labor. and the Federal Seority

* Administrator, all ex officio. * * #* It shall be the duty of the Bourd of
Trustees to—

(1) Hold the Trust Fund L A

* * . "

(f) The Ma.nagmg Trustee is directed to pay from the Trust Fund into the
* % % (pxpenses) * * ¥ for the administration of Title II

Treasury
,and Title VIII of this Act, and the Federal Insurance Contributions Act.
' *® * * * *

(g) “All amounts credited to the Trust Fund shall be available for maklng
payments required under this title,

The above provisions were introduced into the law. in 1939 exceptmg
the last sentence of section 201 (a) whlch was added by the Revenue

Act of 1943, ;
‘When the act was adopted in 1935 itutional doubts dictated

the separation of the benefit tax tltles, without allocation of the
‘revenues from oclal-secur y taxes to the payment of the beneﬁts”*
b The Supreme Court, in Helvering v. Dams
1U.8S, 619, 640—45 (1937)), which decided the constltutlonahty)bf -
e old-age insurance provisions of the Social Security Act, sanctioned
appropriation of the special tax imposed by the act to finance’ the
rovided benefits. This was followed in the action of the Congrm
n amendmg the act to make the approprxatlon prov1ded by section
201 (a) set out above. i : ,
Your commlttee descrlbed the 1939

‘ ' bolwhed by .
A 100 percent of the taxes
: , ~ Act (formerly title VIII of

. t‘ Act) are permanentlv appropriated to the trust fund, and
o]d-age and survivors insurance benefits will be pand out of the fund. Thisshould
clanfy the relationship between contributions under the social-security program
‘in the form of taxes and the source of benefit payments (S. Rept. 734, 76th
Cong., lst sess., p. 41).

~The Federal Secunty Agency recognized the intended correlation of
‘benefits and taxes in its report to the Congress dated November 1,

1940
~ The coverage rovisions ol - t.he old-age msurance ‘benefit mt,le ot the Some
Security ‘Act and of the TFederal Insurance Contrxbutlons ‘Act ‘are identical in
terms.  Procedures in uniform’ agphcamon ‘of those provisions by the Board and
the Bureau of Internal Revenue ad prevxously been inaugurated but an intensi-
fied effort has been made durlng the year to implement these procedures and to
adapt them to new mt pxjetatxons‘ ecessitated by amendments to the ‘act as well
as to new cases arising under original or unchanged coverage provisions, ' §
the Board has mainiained that the benefit and taz promswns were
Jongress to' be, and have been generally accepted by the public as being
one contributary soctal insurance program rather than separate beneﬁt and laz pro-
grams, and that the legcslatwe ob]ectwe of a azngle coordinated program must be borne
m mind in g proachmg all administrative roblems mvolmng coverage of this pro-
‘gram, notwithstanding the vesting of adminisirative jurisdiction in two separale
agencies of the Federal Govemmenl (Flfth annual Report of the Soclal Seourity
Board ( 1940) p. 42) . ;

“In successive ann reports thro ts eport for he?ﬁsoal»year ~
1946, the Agency referred to the coordinate responsibilities of the two
Departments charged with administration of the act, and to the

lm%ortance of resolving conflicting viewpoint pe

herefore, it is difficult to reconcile the conﬂlctmg acti
Agency in_granting wage credits and disbursing beneﬁts when the
Treasury Department, proceedmg under xdentwal deﬁmtxons and
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under interpretative regulations phrased in the same words, had
ruled in the same situations that the services performed were not
employment under the coverage of the act. = ‘
The case, it should be emphasized, is not that where, because of
~mistake of law or evasion on the part of the employer, persons within
the definitions of the act are paid benefits although social-security taxes
have not b‘een'paidewith,,r,espect to the wage credits on which the bene-
fits are based. These are risks which are distributed over the covered

oup in consonance with the ordinary pk~,intxig1e3’df, group insurance, -
and the spread of these risks is in the mutual benefit. .
The case is, rather, that persons outside the group which has con-
_tributed to the old-age and survivors’ insurance trust fund have been
paid benefits out of the fund by the action of one administrative
agency, while the other administrative Vage‘ncy has ruled they were
not within the coverage of the act and had neither the obligation nor
the privilege of contributing to the fund. LR T e

o



