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SOCIAL SECURITY STATUS QUO RESOLUTION

THURSDAY, APRIL 1, 1948

Unrrep STaTes SENATE,
Conmprrrrer oN FINANCE
Washington, b.c.
The committee met at 10 n, m., Yursuunt to call, in room 213, Senate
Offico Building, Senator Eugene D, Millikin, chairman, presiding,
Present: Senators Millikin (chairman), Bushfield, Johnson, and
Lucas.

The Cuamman. The meeting will come to orvder.

This is a hearing on Joint Resolution 296 to maintain the status
uo in respect of certain employment taxes and socinl-security bene-
ts pending action by Congress on extended socinl-security coverage.

( {‘he resolution is as follows:)

{H. J. Rea, 200, 80th Cong., 2d sess.)

JOINT RESOLUTION To malntain the status quo in respect of certatn employment taxes
and socinlseenrity  beneflts pending actlon by Congress on extended socinl-gecurity
coverago

Resolved by the Benate and House of Representatives of the United States of
America in Congress assembled, ‘Fhat (v) section 1426 () and section 1007 (4)
of the Internal Revenue Code are amended by inserting hefore the perlod at
the end of each the following: *, but such term does not include (1) any individ-
unl who, under the usual common-law rules applicable fn determining the em-
ployer-employee relationship, has the statuy of an independent contractor or (2)
any individual (except an officer ot & corporation) who Is not an employee under
such common-law rules.”

(b) The amendments made by subsection (n) shall have the snme effect as
if Included tn the Internal Revenue Code on February 10, 1939, the date of its
enactment.

Hre. 20 (n) Section 1101 (a) (6) of the Socinl Security Act I8 minended by in-
serting before the period at the end thereof the following: *, but such term does
not {nclude (1) any Individunl who, under the usunl common-lnw rules appi-
cable In determining the employer-employee relationship, has the status of an
fndependent contractor or (2) any individual (except an officer of a corpora-
tion) who Is not an employee under such common-law rules,”

(b) The amendment made by subsection (a) shall have the same effect ag 1
included in the Socinl Security Act on August 14, 1035, the date of its enacte
ment, but shall not have the effect of volding wny determination respecting eligl-
bility for, or amount of, benetits of any individunl under title I of 'the Social
Soecurity Act made prior to January 1, 1048, or of preventing any such determina-
tion so made from continuing to apply on or after January 1, 1048,

ansed the Houge of Representatives February 27, 1948,

ttest:
JouN ANDREWS, Olerk,

The Cuamman. The first witness is Adrian W, DeWind, of the
Treasury Department.
Mr. DeWind, will you come forward, please{

—
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STATEMENT OF ADRIAN W. DeWIND, TREASURY DEPARTMENT,
WASHINGTON, D. ¢

The Cuamman. Give your full name, residence, and occupation
£ 9

to the reporter, ]il:use.
Mr. DEWinp. Mr. Chairman, my name is Adrian W. DeWind., I

am tax legislative counsel of the Treasury Department.

Mr. Chairman, I have a prepared statement which I will read if the
committee desires.

In addition to that, the Treasury Department has made a report to
this committee on Senate Joint Resolution 180, which is identical to
this House resolution now before the commiitee. If there is no
objection, I would like to have the report on Resolution 180 appear

in this record. . .

The Cuamrman. The report will be incorporated in the record,

Proceed with your statement, please, Mr. DeWind.

(The report referred to is as follows:)

TREABURY DEPARTMENT,
Washingion, February 18, 1948.
Hon. EvaeNE D. MILLIKIN,

Chairman, Committee on Finance,
United States Scnate, Washington, D. 0.

My Dear MR, CHAIRMAN : Further reference Is made to your letter dated Janu-
ary 21, 1948, requesting the views of this Department regarding Senate Joint
Resolution 180, Eightleth Congress, second session.

The purpose of the proposed resolution iy stated to be “to maintain the status
quo in respect of certain employment tnxes nnd soclal-security benefits pending
action by Congress on extended social-security coverage.”

The resolution would amend section 1426 (d) and section 1607 (1) of the In-
ternal Revenue Code and section 1101 (a) (8) of the Social Security Act, as of
the date of thelr enactment, to provide in effect that, for purposes of the social-
security programn and excepting cases in which “eligibility for benefits” was
“determined” prior to January 1, 1948, the term “employee” shall not Include any
individual who is not an employee “under the common-law rules applicable in
determining the employer-employee relationship.”

In the first place, the proposed resolution would not maintain the “status quo”
but would change the law as pronounced by the Supreme Court in June 1947
(U. 8. v. Silk (87 8. Ct. 1463) ; Harrison v. Greyrvan Lincs, Inc. (67 8. Ct, 1463) ;
and Bartels v. Birmingham (67 S, Ct. 1547) ), and, in so doing, would deprive an
estimated one-half to three-quarters of a million employees and their dependents
of the social-security coverage to which they are now entitled. Thus the pro-
posed resolution implies s disregard for the protection afforded by the social-
security program and would reverse the trend toward expanded coverage which
the President and this Department have repeatedly espoused.

In addition, the proposed resolution would require the courts and the adminis-
trative agencies t- ignore the general purposes of the social-security legislation
in identifying the persons to whom it should be applied. It would substitute the
common-law rules for the principles of cconomic reality recently set forth by the
Supreme Court, as governing the determination of employer-employee relation-
ship for purposes of the social-seeurity program.

Under common law, the legal right to control the performance of services ap-
pears to be the primary test in determining the existence of the employer-em-
ployee relationship. In the absence of any other guide, this test was adopted by
the Treasury Department in 1936, in the Department’s original regulations under
the Social Security Act. As experience developed under these regulations, how-
ever, it beeame increasingly clear that such a test permitted employers to avoid
employment-tax Hability and deprive theilr workers of soclal-security coverage by
dressing up thelr relationship through so-called independent contracts but with-
out, in any material sense, altering thelr relative economie positions. Indicative
of the artificinlity which arose is the case Nevina, Inc. v. Rothensies (58 F. Supp.
460, aff'd per curinm, 158 ¥. (2d) 189), in which a chain drug company con-
verted former branch managers into licensees, advancing all necessary equipment
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and inventories to each store. The licensves were held to be independent con-
tractors, despite the fact that their economie relatiouship with the drug company
remained virtually the same as when they were branch managers. 'The extent
to which such artitices were employed might also be illustrated by the following
advice published in o nationally known tax service:

“Many employers have tuken steps to eliminate pay-roll-tax liability on certain
individuals by changing their status from that of employees to that of independ-
ent contractors, The types of employees where such change is feasible include,
among others, salesmen, selling agents, factors, brokers, hulk-oil operators, store
mianagers, motion-picture-thenter managers, and taxicab drivers.

“RBefore attempting to establish an independent contractor relationship with any
fndividualy * ¢ * he sure that the contract definftely provides for freedom
from control a8 to the manner or method of performance of the work, and be
extremely caveful not to direct ov influence the workers as to thelr choice of
weans or wethods.  Rellnguish not only control of the way they do their work
and the employees they hire, but also sever all contact with their customers.”

In June 1947 the Supreme Court of the United States in the Silk, Greyvan, and
Bartels eases finally established that, within the meaning and intent of the soclal-
security leglslation, the employment relationship should be determined on the
basis of the worker's relationship in fact with the person for whom he performs
services, rather than on his technical relationship under the common law., By
thus elevating substance above form, the Supreme Court has effectively limited
the posstbilities of avoiding employment-tax liability and defeating the purposes
of the social-security program through mere technical arrangements. The pro-
posed resolution would nullify the results of these Supreme (‘ourt declsions and
would reinstate the “control” test in spite of its obvious deficiencles,

It 1s significant that a majority of the States, even prior to the Stik, Greyvan,
and Bartels dectsions, recognized the inadequacy of the common-law “control”
test and abandoned it for purposes of the unemployment jusurance program.
Many of the workers whose status would be changed to independent contractor
by the proposed resolution have been and would continue to be, held employees
under the unemployment compensation acts of such States. (See P~-H Social
Security Tax Service, vol. 1, sec. 27,226, and cases cited therein.) The rest of
the States retained the common law “control” test only because they constdered
the unemployment insurance program to be essentially a federally sponsored
program and have been reluctant to depart from the Federal rule. (See Com-
merotal Motor Frelght, Inc, v. Bbright (Ohio), 4 N. W. (2d) 207; A. J. Meyer
& Co, v, U, 8 C. (Mo.) 162 8, W. (2d4), 184; Gentile Bros, Co. v. Florida Ind.
Com. (Fla.), 10 8. (24) 668; and Meredith Publishing So. v. Iowe Employment
Security Commission (Iowa), 6 N. W, (2d) 6. See also sec, 2 (K) of California
Unemployment Insurance Act; sec. 8 (1) (7) of Delaware Unemployment Com-
pensation Act ; see. 108.02 (h) of the Wikconsin Unemployment Reserves and Com-
pensation Act; and similar provisions in other State unemployment insurance
laws.) Now that the Federal concept of “employee” has been brought substan-
tlally in line with the majority of the States, it {8 reasonable to presume that
the rest of the States will quickly follow and that the employer-employee rela-
tionship will hereafter receive substantially uniform determinations for purposes
of the unemployment insurance program under both the Federal and the State
laws, Enactment of the proposed resolution would prevent such a result, It
would restore the unrealistic distinctions between legal right to control and
economic position to control, and hetween workers on the premises and those
off the premises, which pervaded the soclal-security system under the common
law “control” test. Once more, thousands of workers would be deemed inde-
pendent contractors under the Federal unemployment legislation but employees
under most of the implemental State acts, Employers would again be able to
avoid thelr proper share of contributions to the soclal-security program; and the
protection of the program would again be denied to the more than 500,000 indf-
viduals whose coverage is assured under existing law.

The objections to the proposed resolution would by no means be removed even
if such individunls were eventually to be hrought within the old-age and sur-
vivors insurance program by a future extension of coverage to include self-
employed individuals. 'There is considerable doubt as to the feasibility of
covering self-employed individuals under the unemplovment insurance program.
Accordingly, to legislate these workers into a self-employed status might forever
deprive them of unemployment insurance henefits. Furthermore, all plans pro-
posed to date for the coverage of self-employed individuais contemplate a higher
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rate of contribution than that required from employees. Since all of the workers
in this arer occupy the same economic status as “common law” employees, it
would be inequitable to make them pay more than their “common law” counter-
parts for soclal security protection, particularly when it is constdered that such
excess represents a tax burden which should properly be borne by their employers,
Likewlse, by exempting employers of such individuals from employment taxes,
the proposed resolution would revive the discrimination, which persisted under
the “control” test, against other employers, including competitors, who either
preferred not, or were unsble, to rearrange the status of their employees to fit
the technical “common law" classification of independent contractor.,

In addition to the foregoing, there is considerable doubt regarding the legal
effect of section 2 (b) of the proposed resolution. It provides that the amend-
ments proposed therein “shall not have the effect of voiding any deterinination
respecting eligibility for, or amount of, benefits of any individual under title XI
of the Social Security Act made prior to January 1, 1948, or of preventing any
such"detarmlnation 80 made from continuing to apply on or after January 1,

In one respect this provision could mean that any individual who wus deemed
by the Social S8ecurity Administration or the couris to be an employee entitled to
wage credits prior to January 1, 1948, would continue to be an employee there-
after for purposes of wage credits and insurance benefits, In this event a number
of the individuals under consideration would be allowed to accumulate addi-
tional wage credits after January 1, 1948, without paying any taxes, since the
Social Security Administration has been making determinations on the basis of
the Silk, Greyvan, and Bartels cuases since June 1947. Moreover, to hold such
individuals to be entitled to accumulate wage credits is meaningless without a
simultaneous imposition of tax on their employers, since it is through the em-
ployment-tax return that the necessary wage data is obtained. Tt can hardly be
contemplated that the employees themselves would furnish adequate wage data
periodically to the Social Security Administration.

In another light the provisions of section 2 (b) of the proposed resolution might
be interpreted to apply only to those individuals who were deemed by the Social
Security Administration or the courts, prior to January 1, 1948, to be fully quali-
fied, by age and otherwise, to receive insurance benefits, This interpretation
would obviously produce an inequitable result. Moreover, under such an inter-
pretation, the Social Security Administrator, in many cases, would be prevented
by reason of section 2 (a) of the proposed resolution from applying the “work
clause” (sec, 203 (A) of the Soclal Security Act and redueing such individuals’
benefits, even though such individunls thereafter continue to receive substantial
zemunerutlon in the same type of employment whbich qualified them for their

enefits.

The proposed resolution was evidently drafted on the assumption that the “con-
trol” test has governed all determinations and assessments of employment-tax
Hability to date. Such, however, 18 not the case. 1In 19475 the Court of Appeals of
the Distriet of Columbia sustained an assessment against an employer of itiner-
ant coa) hustlers, primarily on the ground that the soclal-security “statutes are
remedial and require construction which will give effect to the intention of Con-
gress in the light of the mischief to be corrected and the end to be attained * * *»
(Grace v. Magruder, 148 K. (2d) 679, cert, den, 826 U. 8. 720).

Similar departures from common-law principles with respect to assessments of
employment taxes for periods prior to January 1, 1048, have been pronounced in
La Lone v. U. 8. (57 F. Supp. 947 (1944) ) ; Schwing, et al v. U. 8. (C, C. A. 8, No.
0100 (January 1048) ) ; Tapager v. Birmingham (U. 8. D, C., N, D,, Towa, cent.
div,, January 16, 1948) ; and Atlantic Coust Life Ins. Cov. U. 8. (U. 8. D, C, E. D,,
8. Carolina, Charleston Div., January 16, 1048) ; not to mention the Supreme
Court’s declsion in the Silk case in June 1047, In all of these cases the tnxes have
been paid and wage credits have been posted to the employees’ accounts with
the Social Security Administration. Enactment of the proposed resolution might
reopen all of such cases. The Commissioner of Internal Revenue would then
have to determine whether to make refunds or relitigate such cases under the
control test. In either event, the administrative task, would be difficult. Reliti-
gation of the status of the truck owner-drivers and orchestra leaders involved in
the Silk, Greyvan, and Bartels cases would also have to be considered, since
gsuch individuals were held by the Supreme Court to be independent contractors
on the basis of their economic, and in spite of thelr common-law, relationship with
the persons to whom they were rendering services.
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The proposed resolution is substantinlly tdentical with IHouse Jolnt Resolution
200, which was reported to the House of Representatives by the Ways and Means
Committee on February 3, 1348. In the majority report of that committee it ig
stated that the pending amendments to the Lreasury Department’s employment-
tax regulations, which seek to implement the Supreme Court decisions in the Silk,
Greyvan, and Bartels cases, will affect many “normally independent operations,”
such as “logging,” “marketing of petrolevn products,” “distribution or sale news-
papers,” “distribution or sule of household and other items and appliances to the
ultimate consmmer,” and “sales of fire casualty, and some other type of insurance,”
and will result in confusion and extensive litigation. Tt is alvo stated in the Ways
and Means Committee report that, in the absence of the type of control required
under the common-law rules, many employers will be unable to compute or with-
hold the employment taxes for which they will be liable.

With respect to the scope of the new regulations, it should be pointed out that
“normally independent operations” which are Independent in fact will not be
affected thereby. 'The regulations will not convert independent retailers into
employees but will apply only where a service relationship exists in fact be-
tween the individual performing the services and the person for whom they are
being performed. Many individuals engaged in logging, selling newspapers, dis-
tributing household appliauces, and selling insurance have already been held to
be employees under the so-called common-law rules. Many of those considered in-
dependent contractors at common law, as in the fleld of petroleum marketing, cas-
ualty Insurance, and credit correspondents will, doubtless, continue more clearly
in that status under the new regulations than under the “control” test. The only
individuals whose status will he affected by the new regulations will he those who,
but for certain formal recitations in their employment contracts or certain
methods of remuneration, would clearly be employees even under the the common-
law rules.

It 13 believed that an intelligent and practical application of the new regulations
will not increase uncertainty or ltigntion, but will substantinlly reduce the
present uncertainty and controversles with respect to the status of a great number
of the workers involved in the new area of coverage. The “control” test produced
an endless stream of employment-tax ltigation, as well as a constant series of
adjustments between employers and employees to eircumvent the findings on
which adverse decisions have been hased, To date approximately 250 employ-
ment-tax cases involving the “control” test have had to be litigated in the courts,
and more than 50 of such cases are pending in court at the present time, Under
the criteria laid down by the Supreme Conrd and reiterated in the pending regu.
lations, on the other hand, the tendeney will be to produce grenter stability and
less litigation, since the status of individuals thereunder cannot be altered by
_ mere technical adinstments in the form of their reemployment contracts, So that

the status of individuals in the new area of coverage might he more eastly ascer-
tained it is contemplated that, on flual pronmilgation of the new regulations, a
number of rulings in various ficlls of business and industrial activity will be pub-
lished by the Commissioner of Internal Revenue illustrating the scope and
application thereof,

As to the administrative problems involved, you may be sure that the Treasury
Department and the Burean of Internal Revenue are not insensitive to, or
unaware of, the wage reporting and withholding burdens which will have to be
sustained by employers in the new area of coverage, - It must be recognized, how-
ever, that in every case where an individual status is held fo be that of an
employee under the new regulations, he will be rendering services to, and sub-
stantially dependent on, his employer and, as a practical matter, will be no less
willing to cooperate with his employer than in' the case of any “common law”
employee. Accordingly the employer will invariably be tn a position to secure
from such employees whatever reports or remittances are necessary to enable him
to comply with the reporting and withholding provisions of the lavy.

It is noted that the reporting and withholding requirements were considered a
serious problem to employers at the time of the enactment of the original Social
Security Act in 1035. Despite these difficulties, however, the program was enacted
and the administrative burdens proved much less serious than was anticipated.

" Furthermore the withholding and reporting problems referred to by the Ways
and Means Committee are not new. Many of the individuals covered by existing
regulations operate under commission, purchase and sale, and leass arrangements,
and procedures have heen worked ont through which their employers have heen
able satisfactorily to comply with the withholding and reporting requirements of



6 SOCTAL SECURITY STATUS QUO RESOLUTION

the social gecurity program, Tho difficultles confronting cmployers in the new
area of coverage are no greater than those which have already been resolved by
other employers. Certainly it has not been shown that the difficulties confronting
them are go formidable as to warrant destruction of the beneflt rights to which
thelr employees are now entitled.

On the basis of the foregoing considerations the Treasury Departient i8 opposed
to the enactment of Senate Joint Resolution 180,

As stated above, it 1s esthnated that between 500,000 and 760,000 workers would
be excluded from social-gecurity coverage under the provisions of Senate Jolnt
Resolution 180, Assuming average earnings of $2,000 by 625,000 workers, the
total wages would approximate $1,250,000,000. The employers’ and employees’
taxes on such wages would run close to $25,000,000 annualty.

The Dlrector, Bureau of the Budget, has advised the Treasury Department
that there 1s no objection to the presentation of thix veport,

Very truly yours,
A, L, M. Wiaoins,
Acting Scerctary of the Treasury.

Mr. DEWinD, The declared purpose of this resolution is “to main-
tain the status quo” in respect of socinl security taxes and benefits
“pending action by the Congress on extended social security coverage.”

n the surface, therefore, the proposed legislation might appear to
have no effect on existing socinl security coverage other than to freeze
it where it is, This, however, is not the case. It would deprive from
one-half to three-quarters of a million employees of the social security
protection to which they are entitled under existing law and toward
which some of them have already made substantial contributions.

The Cuairman. Mr, DeWind, will you submit for the record plense
your break-down of those one-half to three-quarters of a million em-

loyees, showing the type of work in which they are engaged (see
gelow) and will you please also give us a break-down showing those
who have already made the substantial contributions to which you

refer (see 5) 4
('The following was submitted for the record in response to the

above :)

My DrAr Mg, CHAIRMAN : In the course of my testimony before yonr commit-
tee on April 1, 1948, regarding House Joint Resolution 206, you requested the
Treasury Department to furnish you with the following data for incorporation
in the record of the hearings on the joint resolution :

(1) A break-down of the estimate that between 500,000 and 750,000 em-
ployees will be deprived of social security coverage by the enactment of House
Joint Resolution 206, together with a statement reflecting the source of such
data.

- L] L] L] » » @

500,000 TO 780,000 EMPLOYEES AFFECTED BY HOUSE JOINT RESOLUTION 206

As I pointed out in my testimony, it is utterly impracticable to develop any
precise stutistics on the number of employees who would be affected by the
enactment of House Joint Rewolution 208. Tn large measure, this is due to the
uncertainty as to how the courts will construe the resolution, i. e, whether
the resolution would require an application of the strict coonmon law “control”
test, as applied in some States, or would permit a liberalized version of the
conmon law rules, ag applied in others.

A schedule submitted to your committee by the Federal Security Administra.
tor on April 2, 1948 (see p. 152), discloses that there are over 1,208,500 industrial
and commercial workers (excluding nurses) whose services fall within the
twilight zone between employee and independent contractor and whose status,
under the common law depends largely upon the form of their emplovment
arrangements, the method of their remuneration, and the particular jurisdiction
in which their cases might arise,
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On the basis of fnformation secured by the Federal Security Agency from the
Bureau of Census, the Office of Domestie Commerce, the Life Inaurance Researeh
Institute, the Departinent of Labor, the Bureau of Mines, the Interstate Commerce
Commission, the United States Forest Service, and the Ameriean Trucking
Association, the 1,208,000 individuals referred to conslat of 666,000 outside
sulesmen, 150,000 taxicab operators, 40,000 (ndustrial home workers, 22,000 news
vendors, 17,500 contract loggers, 50,000 truck operntors, 10,000 lessee-miners, and
a group of 200,000 made up of journcymen tallors, contract constructlon workers,
and filling-station lessec-operators, .

Muny of these individuals have been covered under the social-security progeam
us employees since 1036 and thelr status was not affected by the Supreme Court
declstons Inst June.  Also, many of them, who were not covered prior to the
Suprewe Court decistons, will continue In the status of independent contractor
under such decigions ag well as the pending Treasury regulations,  On the basis
of general experience acquired in the administration of the Federal soclal security
laws, these two groups are belleved to Include relatively few of the 686,000 out-
slde snlesmen and to congtitute less than one-half of the 1,208,500 fndividunls in
question,  Accordingly, the best Judgment which ean be renclied on the basis of
avallable information is that over half of the 1,208,600 individunly, somewhere
bhetween 500,000 and 750,000, will he deprived of soclal security coversge by enaet-
ment of the joint resolution,

Mr. DEWinNn. Mr. Chairman, we have an estimated break-down of
the groups that fall in thia general aren, They amount to 1,160,500,
We have a break-down of that figure, but we have no break-down as to
those which are now covered, either by particular industries or in the
total except in a general estimate of 500,000 to 750,000,

The Camaan, How have you reached that estimate ?

Mr. DeEWinp. That is an estimate based upon the total number of
people estimated to be in this area which it is believed are not now
covered, .

The Cuaman. You have not made a detniled analysis in reaching
that conclusion? .

Mr. DEWIND, I can put in the record, Mr. Chairman, a break-down
of the total number of poo{)]o that are estimated to be in this general
aren, We have no precise break-down by industries of the number of
people that would be affected by this particular resolution. OQur esti-
mate is a rough one which yaries from 500,000 to 760,000,

The Curamnran. I am referring to the 500,000 to 750,000, and as to
those you are not prepared to submit a break-down ?

Mr, DeWinn. T think that is correct. I believe that would be an al-
most. nnposmble task to attempt such a break-down.

The Cuairman. Do you not think it is rather irresponsible to cover
the country with statements to the effect that half a million to three-
quarters of a million people were being deprived of coverage by this
resolution unjustly and then come in here and not be prepared to sus-
tain a charge of that kind ¢

Mr. DeWinp. We do know that something in excess of 1,000,000
employees as I have stated are in this general area and we believe that
as much as a third of them may already be covered.

The Cisarrman. And that rests on a matter of judgment?

Mr. DeWinp. We know that in some groups that social security
coverage has been applied to them.

The CrrarMAN. Are you prepared to give us the facts on the latter
group to which you refer?

Mr. DeWinn. I will be glad to attempt to get a further detailed
break-down. It is a very difficult thing to get in this area, but pri-
marily we begin with the groups that we know are covered and with
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an estimate of the total number of people affected as to which we have
a break-down. .

The Cuarrman. Are these one-half to three-quarters of a_million
employees to whom you refer covered under your present regulations?

Mr. DEW1xnD. Under the existing regulations?

The CHAIRMAN. Yes.

Mr. DEWinNp. There has been considerable doubt about that. In
my statement I will try to elaborate upon it.

he Crarrman, Can you tell me now whether they are or are not
covered under the existing regulations?

Ml'.dDEWIND. That is a question that is quite difficult to answer in
a word.

The Cuamman. I do not mind how many words you take. Let us
get right to the meat of this as rapidly as possible,

Mr. DeWinp. Mr. Chairman, the 500,000 to 750,000 have not been
covered up till this time, both under the court decisions and the admin-
istrative practices.

The CrtairmaN. So that when we say that there are 500,000 to 750,000
people that are being unjustly deprived of coverage, they are being
unjustly deprived of coverage if vour proposed regulation is just, is
that right?

Mr. DeEWinD, The existing Treasury Department regulations in
effect do not fully cover the area.

The Cuamrman. Let me ask you again: the statement which has
been made so frequently over the country that there are 500,000 to
750,000 people unjustly denied coverage by virtue of the existing status
and that they would continue to be unjustly deprived of coverage if
this status quo resolution were adopted, rests entirely on your theor
that they are unjustly deprived under a regulation which is proposed.
They would only be unjustly deprived if the proposed regulation of
the Treasury Department were not promulgated and did not become
law, is that right$

Mr. DeEWinp. No. Mr. Chairman, let me put it this way: the
Treasury Department feels that under the Supreme Court, decisions of
last June this group is clearly entitled to coverage under existing law.

The Cratrman. Then your position is that by virtue of the Supreme
Court decision and by virtue of proposed Treasury regulations which
have not become effective that from 500,000 to 750,000 are being un-
justly deprived of coverage.

Mr. DeWinn, Mi. Chairman, I think it is entirely as a result of the
Supreme Court decisions. Our proposed regunlztions do no more than
to amplify inte our regulations the results of the Supreme Court
decisions.

‘The Cuarrsran. Then they have not been unjustly deprived of cover-
age except by virtue of the Supreme Court decision, is that right?

Mr. DEWinp., They have under those decisions always been entitled
to coverage. That matter is one that has been in doubt until the Su-
preme Court passed on the matter in June. The issue had been previ-
ously raised.

The Cuamrman. Is it correct to say that except for the Supreme
Court decision no one has been unjustly deprived of coverage? I am
assuming that you have been justly covering people who were entitled
to it prior to the Supreme Court decision,
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Mr, DeWinp, Well, initially, after the socinl-security law was
adopted, Mr. Chairman, the Department promulgated the regulations
under that, and proceeded to administer them and attempted in a
good many cases to follow the realities of the situation and impese the
taxes where the essence of the situation, the reality of the relationship,
wus employer-em}ﬂoyee. Those cases were taken to the lower courts.
In some of them the Department was successful.

The CuammaN. How many years did you follow the common-law
concept of the employer-employee relationship? . .

Mr. DeWinp. The common-law employer-employee relationship test
is one that is nebulous in itself. It is not a precise test.

As early as 1944 we had lower-court decisions covering employees
and imposing taxes in situations which were broader than the narrow
control test of the common law. ’

The Crairman. Let me interrupt you and ask you again : How-many
years did you follow the employer-employee common-law concept. ?

Myr. DEWinp. Mr. Chairman, I think the Treasury regulations have
never confined coverage to the narrow control test of the employe~-
employee relationship.

The Cuarman. How far did you deviate from that, and what were
the criteria of deviation? :

Mr. DeWinp. The regulations themselves, if I might quote them
for a moment, say :

Generally such relattonship exists when the person for whom services are per-
formed has the right tc control and direct the individual who performs the
services, not only as to the result to be accomplished by the work but also as to
the details and means by which that result 18 accomplished.

The Cuarrman. That is a classic definition,

Mr. DeWinp. That is preceded by the word “generally.” Further
down the regulation says:

Other factors characteristic of an employer, but not necessarily present in
every case, are the furnishing of tools and the furnishing of a place to work to
the individual who performs the services.

The regulation also says:

In this connection, it fs not necessury that the employer actually direct or
control the manner in which the services are performed; it is sufficient if he
hag the right to do so, The right to discharge Is also an important factor in-
dicating that the person possessing that right is an employer.

The Cramrman. Those are the rules under which you went prior to
the Supreme Court decision; is that correct?

Mr. DeWinp. That is right.

Now, in addition to that, Mr. Chairman, there was a twilight zone
which these regulations clearly did not cover and some cases in the
lower courts, prior to the Supreme Court decisions imposed liability
for social security and coverage for employees in situations whic!
were broader than this general language. - :

The CrairmaN. Let me come to the central question toward which
T am driving : If from 500,000 to 750,000 people are without coverage,
it is because of the nature of your own regulations and your own
actions prior to the Supreme Court decision; is that right?

Mr. DEWinp. And the decisions of lower courts.

The CHaigmaN. And the decisions of lower courts?

Mr. DeWinp, That is correct.
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The Cuamman. So they have been deprived of coverago through
your own actions prior to the Supreme Court decision, is that right?

Mr. DEWinn. I think you might put it this way, Mr. Chairman:
That in the (l(xvult)}nnont of a consistent. and reasonable administra-
tive position, the Department having failed in some decisions of ihe
lower court, had not tried, prior to getting the final determination by
the Supreme Court, to push the matter in such a way that, should
the Supreme Court have decided the matter differently than it did
a great deal of confuston would have resulted,

The Cramaran, Does it not come to the end point that if 500,000
to 750,000 people have been denied covernge they have been denied it
by virture of your own regulations and your own practices prior to
th Supreme Court, decision, is that correct?

Mr. DeWinp, Mr. Chairman, T think that that is not quite the
process that has been followed. T think the Department. has devel-
oped in a consistent and fair fashion toward obtaining a final answer
;tls quickly as possible from the Supreme Court as to what is covered

ere,

The Ciramrman. 1 am not challenging that at all. T am driving to
the end point as to the 500,000 to 750,000 people who have been denied
coverage, and I am asking you whether, if they have been unjustly
denied coverage prior to the Supreme Court decision, it is not due to
your own regulations and your own practices.

Mr. DeWinp, I think 1t was largely due, Mr. Chairman, to our
inability to obtain a final decision by the Supreme Court any sooner.

The Cuamrman, But it follows that they did not have coverage
prior to the Supreme Court decision ; is that correct?

Mr. DeWinp. These 500,000 to 750,000 have not been covered ; that
is correct,

The Ciratkman. And at that time they did not get coverage because
your regulations and practices did not bring them under coverage; is
that correct? Tt seems to me that is capable of a very simple answer.
1 am not talking about how you have striven to get court decisions. I
am talking about what you did. Did you bring these 500,000 to
750,000 people under coverage prior to the Supreme Court decision ¢

Mr. DEWinn. At one time most of these people were under coverage
by rulings of the Department,

The CrHarman. Then what happened ¢

Mr. DeWinp. Then when many of the lower courts failed to sus-
tain the Department in that position some of the groups who have
litigated were finally excluded. The Department tried to follow a
consistent position.

The Cramman. So by your own rulings these 500,000 to 750,000
people ;vere not covered prior to the Supreme Court decision; is that
correct

Mr. DEWinp. That is correct. Until we could get a Supreme Court
decision.

The Cuairman. All right.

Senator Lucas. May I ask a question, Mr. Chairman$

The Crarrman. Surely.

Senator Lucas. What you are doing, as T understand it, is attempt-
ing to follow the law as laid down by the Congress of the United
States with respect to the coverage of these people.” Whether you went
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too fast or too slow depended more or less upon what the lower courts
guve you as a guide in the way of an opinion on these problems?

Mr. DEWiND, That is certainly correct.

Senator Lucas. And you did not Iny down any new regulations
covering these 500,000 to 750,000 people, until the decision of the
Supreme Court last year ; that is correct, is it not?

Mr. DeWinn, That is correct.

Senntor Lucas, In other words, if you had started in from the begin-
ning, insisting that these 500,000 to 750,000 be covered, and the Court
had reversed your position, you would have had an administrative
difliculty that would have been tremendous? -

M. DeWinn, That would have been a problem and the administra-
tive confusion that would have resulted 1!1‘0"1 having the position re-
versied would have been quite serious,

Senator Lucas, And lfm.-«a who are now eriticizing you more or less
for following that course, had you done that and the Supreme Court
had not handed down the opinion that they did, you probably would
:!ulvis;b(wu criticized for using too much initintive in the social-security
ield?

Mr. DeWinn, T think that would have been very probable, Senator.

The Cizamsman. Does this follow also: That the Congress of course
has the right to review the Supreme Court’s decisions in the legislative
as distinguished from the constitutional field, and that it is at liberty
to accept the decision or not to accept. it as it pleases.

Mr. {)chan. There is of course no doubt, Mr. Chairman, that Con-
gress has the right to change the law,

The Cuamman. And you are aware of course that the House has
made rather extensive studies of the whole field of social security and
that on this side we have a council especially set up to advice us in the
same field. 0

Mr. DEWinn. Yes; I am aware of that, Mr, Chairman,

The Cuamrman. And that coverage is a part of the studies that have
been made on both sides?

Mr, DeWinn, That is right.

The Cisamman. It would be rather confusing, would it not, if these
regulations became effective and then after becoming effective, with
all of the changes and uncertainties that would result under the best
administration, to have the Congress take a different viewpoint and
upset what. might be the new regulations?

Mr. DeWinn. Noj; Mr. Chairman, I do not think that it would be
productive of confusion unless it were determined that the people now
covered by existing law should be excluded from coverage.

The Cramman. Let us assume that that might be the result. Let
us assume that the Congress did not agree.  Without deciding here
what the Congress is going to do, let us assume that the Congress will
decide not to accept the theory of the Supreme Court, and decided not
to nccept your present theory, would that not make for great confusion?

EWIND, Mr. Chairman, may I say this: That should the Con-
gress decide that the existing law should be changed, one result of
that would be that these employees now covered, even should the Con-
gross decide subsequently to extend self-employment coverage to these
people, would not be covered, so far as I can see, in any possible way,
for unemployment-insurance purposes.
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Now, it might be possible to bring these people back in by extending
coverage to the self-employed for old-nge benetits. I know of no plan
that has been suggested that would restore them to the rights of un-
employment insurance.

The Cuamaan. Would not what you are Ymposing to do raise enor-
mous problems in the States as to unemployment-compensation in-
surance?

Mr. DeWinn. I do not believe so,

The Cuamyan. What are the tests in the States to determine an
emp]oge under unemployment insurance ¢

Mr, DeWinn. Most of the States, Mr. Chairman, have already aban-
doned the narrow common-law tests,  Most of the rest have indicated
an intention to follow Federal determinations.

The CiramrmaN. Will you give us a break-down of that?

Mr. DeWinn, I will be gluﬁ to put that in the record.

The Cuamryman. As to the criterin followed in the States as to what
is an employee.

Mr(.1 DeWinp. T will be glad to prepare that and submit it for the
record.

The Ciramrman. So any deviation, to the extent that there is devia-
tion between your present theories and the theories of the States, it
would require new legislation in the States, would it not ¢

Mr. D‘:‘.I“IIND. Mzr. Chairman, I believe, as T sny, that many of the
States have already departed.

The Crarmaan. To the extent that there is deviation would it not
require new legislation in the States?

Ir. DeWinn, Not necessarily, Mr. Chairman.

The Ciamaan. Would it not require new regulation$

Mr. DEWinn. Not necessarily, l\?r. Chairman.

The Cuautyman. Would it not require new practices by employers
amd en]x_;)lo ees?

Mr. DEWinn, I belicve on the contrary that our change here would
bring the law more in line with the States. There would be less dis-
crepancy than there now is.

The Crarrman. We want to get at it factually. Will you give us
the facts so we can get at it factually?

Mr. DeWinp. Yes, Mr. Chairman.

The Cuairaman. You will agree that to the extent that we deviate
from what is done in the States that to that extent there has to be new
law, new regulations, new practices, and new concepts?

Mr. DEVV%ND. Yes; if the States should conform to the Federal law.

The Cramrman. If they will not conform you are in a very difficult
and confused situation, are you not?

Mz, DEWinop. We have no such conformity now, Mr. Chairman.

The Criamraran. Would there not be a tendency to try to bring the
whole thing into conformity all the way along the line?

Mr. DeWinn. I think that would be desirable.

The Cramman. Let us say it is desirable. Would that not be the
tendency ?

Mr., DeWinp. Yes, perhaps it would,

The Cramman. And it produces confusion while you are securing
conformity, I suggest ?

Mr. DEWinD. I 'believe, Mr. Chairman, our regulations will produce
a greater measure of conformity than exists today.
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Senator Lucas. Let me question you along that line: how are you
operating with the States at the present, time ¢

Mr. DEWinD, At the present time the implemental State acts in
many situations are broader than the administrative practices that
have obtained under the Federal lnw,

Senator Lucas. So you are dealing with the States at the present
time under the social-security laws that the Congress has lnid down ?

Mpr. DeWinp, That is right,

Senator Lucas. And regardless of what, the Congress does you will
continue to deal with the States one way or the other.  There may be
some confusion here and there but nevertheless, ultimately the thin
will be straightened out if new people are covered under any social-
security program.

Mr. i')qun. You are, of conrse, quite right and I believe that the
present diserepancies between the States will be narrowed by the
promulgation of these regulations and under these decisions. .

Senator Lucas. T take it you will agree with me that the Treasury
Department eannot anticipate what the Congress of the United States
is going to do with any piece of legislation that is before it and so
long as you are following the Supreme Court, decision you have got to
lay down rules and regulations to comply with that decision or what
you helieve to comply with it and if the ()Eongress upsets the Supreme
Court decision then they will upset your rules and regulations at that
time.

Mr. DeWino. That is correct.

Senator Lucas. You cannot stand by and wait for an adverse opinion
by the Congress of the United States, because nobody knows what the
Congress might do or what the Congress might do on 1 veto of the
President of the United States upon ﬁsgislmion of.this kind, so in the
meantime if you are going to be an eflicient servant in the Treasury
Depurtment you must continue to move in the direction of laying down
gle proper rules and regulations to carry out the intent of the Supreme

ourt,

Mr. DEWinn. Ibelieve that that is quite correct, Senator. T might
also point out, of course, that so far as benefits are concerned, under
these Supreme Court decisions, there is nothing that the Treasury
Department or any other department can do to prevent the benefits
accruing while the law remains as it is.  All that 1s happening is that
the tux{i’ms not been collected to provide those benefits.

The Cuamman. Are you saying that the theory adopted, whether
by law or by administrative decisions or by Supreme Court decision,
would not influence the criteria in the States as to who is an unem-
ployed or an employed employee?

Mr, DEWinD. As to those gwtes which indicated an intention to
follow Federal determinations it, of course, would. It depends on
the wording of the State laws and also on their administrative prac-
tices, Under the interpretation of that law they are certainly not
bound by our administrative interpretation.

The CrairmaN. The wordings are different in different States?

Mr, DeWinp. That is right.

The Cixamrman. The administrative practices are different in dif-
ferent States.

Mr. DEWinp. There is some discrepancy, yes.

74026—48——2
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The Cuamman. And if you brought an entirely new concept of
the employer-employee rvelutionship into the States, necessarily there
would be considerable confusion in trying to reach conformity, would
there not?

Mr. DeWinn, Mr. Chairman, I am afraid I have not made myself
clear. What I am trying to say is that the present State practices in
general come very much closer to the proposed regulations than they
do to the previous practice and that our regulation would increase
conformity,

The Crarman. T think you huve made that quite clear, but to the
extent that there ave deviations there would have to be confusion dur-
ing the period of conformity, would there not ¢

Mr. DeWino, Yes, I think a great deal less confusion than at
present but there would be that discrepancy.

The Cuairman. Proceed, Mr. DeWind.

Mr. DeWiap, This resolution would also permit hundreds of em-
ployers, many of them very large, who either now are or should be
prying their proper share of socinl-security taxes, to avoid such taxes
1 the future,

'The Cuamrman, That is on the theory that they should be paying
them now, is that correct?

Mr. DeWinp, Under the Supreme Court decisions, that is a fact,

The Cuamman. Now, let us get to the Supreme Court decision.
Did the Supreme Court decision lay down an automatic criterion
whereby youn could include or exohuﬁa ersons from coverage?

Mr. DeWinn. No, Mr. Chairman.  The Supreme Court laid down
principles and stated some of the criteria that govern determinations.

The Cuamsan. But it did not set up an automatic criterion under
which you, acting automatically, exclude or include covernge, is that
correct ¢

Mr. DeEW:np, No. As a matter of fact, the Supreme Court said
that would be impossible.

The Cuamyan. Does your proposed regulation set up such criteria?

Mr. DEWinn. No.  They set up the snme criteria the Supreme Court
mentioned. We believe the regulations ave a step toward more def-
inite administrative practice than has obtained in the past.

The Cuairman. Then your administrative regulations are not
complete?

Mr. DEWiNn. They may not be.

The Cuamkman. So what you are suggesting is that the twilight zone
be covered by incomplete Supreme Court criterin and incomplete
Treasury regulations?

Mr. DeWixp. Mr. Chairman, to the extent that we can narrow
the area of uncertainty, and this would substantially narrow it, a great
improvement would result.

The Crammax. You would have as a result to manufacture the
c1iteria for each case, would you not ¢

Mr. DeWinp. No, Mr. Chairman.

The Cuamrman. I suggest you would, because you doe not have com-
plete criteria in your regulations. .

Mr. DEWinn. No, but we have the general principles.

The CaAlRMAN. You have the general principles Eut you must. apply
them, and do you have all the general principles in your regulations?
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1 remember some language under which you could devise any principle
you wanted to.

My, DeWinn, 1 think necessarily we would have to operate within
the broad framework of the principles. These are that you look to the
realities of the sitnation rather than the narrow legal forms,

The Crarman, Let me vecapitulate, ‘The Supreme Court does not
supply a complete set of determining criteria.

Senator Lucas. I do not know of any Supreme Court decision which
ever did. . .

Mr. DeWinn, Let me read what the Supreme Court, suid:

Probably It I8 quite impossible to extract from the statute a rale-of-thumb to
define the mitatlon of the employer-employee rvelationship. The Social Security
Ageney and the courts will find that degrees of control, opportunities for profit
or loss, Investiment in facilities, permaneney of relation and skill required in the
claimed independent operation are important for deciston, No one I8 controlling

nor s the list complete,

The Cuamman, That is vight, I remind you that is precisely what
T suggrested to you u while ago.  You do not have a complete automatic
ceriterion which will determine covgrage or noncoverage in the Supreme
Court decision? -

Mr. DeWino, We never have had,

The Cuamman. All vight. You do not have it, do you?

Mr. DeWinp. That is correct.

The Cuamman. And you do not have it in your regulations?

Mr. DeWixn. Ithink we have more than we have had.

The Cinamyan. Let us say you have more than you have had, but
you do not have it in your regulations.

Mr. DEWinp, There is no doubt of that.

The Cuamnan, So in the end, where you have difficult twilight
cuses they will be resolved by administrative decision under the cri-
terion which you pull out of the regulations where you have estab-
lished criteria, under criteria which you pull out of the Supreme Coure
decision where criteria have there been established, and under your
general power, let us say, by divine afflatus, is that correct?

Mr. LeWisn, I would not quite agree that it is a divine question.
1 think it is an everyday administrative task that is undertuken by
administrative agencies.

The Cuamman. I want to find out how much certainty we are get-
ting out of these regulations, We are proceeding to do something to
bring people in and exclude people. I am trying to find out whether
it is going to be by statutovy criteria or whether it is going to be by
administrative criteria.  What are the open fields for your judgment?
In other words, as to a man’s future security, there will be a large
field here where it will come down to your administrative judgment as
to whether he is or is not covered ; is that correct?

Mr, DeWinp. Yes, Mr. Chairman; but a much smaller field than
we have ever had before.

The Cuamraan. A much smaller one?

Mr. DEWinp. That is correct.

The Cuairman, But a man left out who thought that he should be
in would not be comforted by what you have just said.

Mr. DEW1IND. Mr. Chairman, since the decision in the Supreme
Court cases, the lower courts have already indicated that they are deal-
ing with this problem and the litigated cases that have been decided
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ure moving toward wider coverage undor the Supreme Court principles
and much more definite rules thun we have had in the past.  There have
been several decisions of that type.

The Ciamrasan. In the past you have had the common-law principle.
That has been deduced from thousunds of enses; and while there are
some twilight zones there yet, you did have a rule to work with and
you worked with it, did you notf  Is that not correct?

Mr, DEWiNn, Wo worked with it.  There have been approximately
260 employment-tax eases litigated under the old regulations and 50
are now pending in the courts.

The Cnameman, Will you plense point to anything in the statutes

pvorning the subject, or 1n the debates or in the reports of committees,
that warrant the philosophical basis of the proposed regulation

Mr. DEWinn, Mr. Chairman, the Supreme Court had the entire leg-
islative history presented to it und made these decisions in the light
of that history, with @ specifie reference to the fact that they had con-
sidered the legislative history in reaching their decision,

The Ciamman, Will you enlighten us by putting your finger on
the words in the statute, or the words in the reports or the words in the
debates that sustnin your present theory ¢

Mr. DeWiso, My, Chairman, our present theory is based entirvely
upon the Supreme Court decisions, 'We have no choice, Mr, Chairman.,

The Ciamyan. Let us assumo for the moment. that you have no
choice, without admitting it. DPrior to the Supreme Court decision,
You were operating under the statute and under the interpretations of
the statute as derived from debate and from committee reports.

Mr. DeWinn, To the extent that there was anything helpful in
the legislative history wo followed it, but there is very little in the
legislative history aud there is nothing in the legislation itself to
define the term “olnplq\'o(n”

The Cuamsan, Prior to that time it rested on the common law,

Mr. DeWinn. It said “employee” and we had to aseribe some mean-
ing to that for administeative purposes, .

‘he Ciamvan, You aseribed, generally speaking, the common-law
understanding of the term?

Mr. DeWino, No, Mr. Chairnin; we never did apply the technienl
common-law rules without deviation,

The Criaeman. What deviations did you make ¢

Mr. DEWixp, The regulations themselves specified certain factors
which were to be considered, and, as I say, some of the lower court
decisions covered cases where there was a departure from the narrow
question solely of control, which is the primary test of the common-
law rule. The common-law rule itself has no definite boundaries,
It varies from State to State and from jurisdiction to jurisdiction.

The Cuamman, I suggested that a while ago, that the common-law
conception is not static, but. that is where you had to look to govern
yourself. T do not assume that you are trying to say that you went
outside of that to govern yourself prior to the Supreme Court deci-
sion. Am I correct in that?

Mr. DeWinn. I think generally correct.

The Cuamman. I mean you would not take unto yourself the right
to set up a whole system of law. You did not take unto yourself
abe‘r_xgh; to set up a new system of law prior to the Supreme Court

ecision
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Mr, DeWinn., No. Nor since the Supreme Court decision, Mr.
Chairman,

Fhe Cuameman, The only eriterion you had to follow, then, was
the common-law theory ag it mny have evolved during the period that
you were ndministering the bill's is that vight?

Mr. DeWinn, Yes, Wo trisd to make a consistent uniform rule,
based primarily upon the common-law control test.

The Ciamman, Froceed, please,

Senator Lucas, May I ask a question right there?

The Criamman, Certainly. '

Senator Lucas, On the question of the issunnce of regulations, you
are doing no different. than o hundred other agencies of Government
in the executive branch of Congress where legislution is passed giving
the power to the executive department. to Iny down rules and regula-
tions and if anyone of these agencies lnid down n rule or regalation
that was not. in keeping with the intent or the purpose of the law,
they go to court with it; is that not truef

Mvr, DeWinp, That is frue,

Senntor Lucas. And you are following the sume precedent in the
Treasury Department. as all other agencies are following, and what
you have been following under laws that have been handed you by
the Congress or by the Supreme Court?

Mr. DuWinp, x'(-s. I think there is nothing unusunl about the
process that is now being followed.

Senator Lucas, I did not think so ¢ither,

The Cuamman. So you can go to the courts and you can also come
to Congress, can you not?

Mr, ?)EWINI). Ve have the lnw to administer as it now exists, Of
course, it is the prerogative of the Congress to change that law if it
sees fit,

The Cuamman. Exaatly.

Senator Lucas, If Congress wants to lny down the rules and stand-
ards and criterin for you to follow, they can do that?

Mr. DeWinn, Correct, '

Senator Lucas, And, if they want you to Iny down the rules and
regulations to follow, they ean do that

Mr. DeWinn, Yes; and, so far as the Treasury Department policy
recommendations are concerned, they have been in the direction of
broadencd covernge.  ‘Thaty as I say, is the recommendation of the
Treasury Department.

Senator Lucas. All the Treasury Department is trying to do, as
I seo it here, is to follow the law, You are not trying to do other-
wise than do your duty as you see it under the law ; is that not correct ¥

Mr. DeWinn. That is entirely correet.

Senator Lucas. And, if the Congress does not like it, they can
change it and charge you to do something elset

Mr. DeWinp. Of course.

The Cuamman, I suggest that the purpose of this proceeding is
to determine whether the Congress in the exercise of its rights should
hold this matter in status quo until it can reach its policy, and it has
that right, has it not ?

Mr. DEWiND, It certainly has the right to change the present law,
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In general, the proposed resolution would prescribe that the com-
mon-law rules shal? govern all determinations as to who are employees
under the social-security laws. Under the common-law rules govern-
ing the liability of an employer for the acts of his employee, the legal
right to control the performance of services appears to be the primary
test in determining the existence of the employer-employee relation-
ship, and, in the vast majority of cases, that test produces a logical
and uniform result.

In the twilight zone between employee and independent contractor,
however, where, due to the nature and location of the services ren-
dered, it is either not possible or unnecessary for any such control
to be exercised, the status of the individual worker is largely de-

endent upon the form of his employment contract, the method of
gis remuneration, and the court decisions of the particular jurisdiction
in which the case arises. It is this twilight zone of employment that
we are concerned with here.

Neither the Social Security Act nor the related taxing provisions
of the Internal Revenue Code contain a definition of the term “em-
ployee” other than to provide that it shall include officers of a corpora-
tion. Accordingly, since 1936, the Treasury Department and the
Social Security Administration have been confronted with the task of
ascribing meaning to the term in order to administer the social-security
program,

The Cuamrman., May I interrupt at that point?

Do you remember why they specifically included officers of a
corporation?

Mr. DEW1np. T think because there might be some doubt whether in
all cases an officer was an employee.

The Crairman, So the tendency of that, from a construction stand-
point, was to double-rivet the point that a common-law relationship
was to prevail.

Mr. DeWinp. I do not believe it had that significance, Mr. Chair-
man,

The Cuairman. I suggest it did because the inclusion or exclusion
of officers of a corporation had great significance as to the definition
you were operating under.

Mr. DeWixp. The specific inclusion of officers I do not believe con-
tributes to the determination of the use of the term “employee” and
how it was used in the law.

The Cuamrman. Officers of & corporation under the common law
were frequently considered as not being employees; is that not correct ?

Mr. DEWinD. I think that is correct.

The CurarMan. So that, when you put them in, you are emphasizing
the fact that you want the common-law interpretation plus suc
excepttigns as the Congress shall specifically carve out; is that not
correc

Mr. DEW1wn. I do not believe that it had that signifieance. I think
it was more a clarifying amendment to be sure that officers were
covered. '

The Cramman. Exactly.

Mr. DEWinp. And not intended to indicate an intention to narrow
the coverage elsewhere.

The Cuamrman. If they had been considered as covered, there would
be no point in putting them in{
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Mr. DeWinp. That is right.

The Cuamsran. They were not covered, and therefore an exception
was carved out. Proceed, please.

Mr. DeWinp. It was apparent at the outset that it would not be
possible by regulations to draw absolutely definite lines of demarca-
tion between employee and independent contractor. It was thought
that the best that could be done was to set out the factors which would
produce logical, equitable, and consistent results in most cases. With
this in view, the two Government agencies adopted a refined version of
the court-made tort law governing the employment relationship and
provided in their respective regulations as follows:

Generally such relationship exists when the person for whom services are
performed has the right to control and dirvect the individual who performs the
services, not only as to the result to he accomplished by the work, but also as
to the details and means by which that result is accomplished. That is, an
employee is subject to the will and control of the employer not only as to what
shall be done but how it shall be done. TIn this connection, ft {8 not necessary
that the employer actually direct or control the manner in which the services
are performed; it is sufficient if he has the right to do so. The right to dis-
charge is also an important factor indicating that the person possessing that
right Is an employer, Other factors characteristic of an employer, but not
necessarily present in every case, are the furnishing of tools and the furnishing
of a place to work to the individual who performs the services.

It is clear, I believe, that these regulations did not serve to draw a
clear or definite line between employee and independent contractor.
They did clarify the majority of situations. There remained a twi-
light zone of employment under the regulations. It is also im-
portant to note that the regulations specified certain factors which
were to be considered in addition to the factor of control. such as
(1) the right to discharge, and (2) the furnishing of tools and a place
to work.

The Cuarman. Is it not correct that, even after you get through
with your new regulations, if they become effective, and even if you
were o follow meticulously the Supreme Court decision, that you still
have a twilight zone, for the simple reason that you have not estab-
lished complete criteria?

Mr. DeWinp. Yes. We hope a much narrower zone.

The Cramaan. When you get into that twilight zone, after your
regulations are effective, giving any force that yon wish to the Su-
preme Court decision, there will be many areas where an employer
and an employee will be unable to sit down and look at the available
criteria and determine whether anyone is or is not covered; is that
correct ?

Mr. DEWinp. I do not think there will be many areas, Mr. Chair-
man. I think there will be a limited few. I think the area will be
very substantially narrowed.

The Caairmaw. Since you have not given weighting to those
criteria that you have, it follows that those criteria are subject to any
weightin{; that you wish to give them in any particular case; is that
not true

Mr. DEWinp. I think they are to be considered in the light of the
whole picture.

The CaairMaN. I am simply suggesting to you that, after you get,
through, the matter, largely, in this twilight zone will rest upon your
own administrative discretion as to whether a man is or is not covered ¢
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Me, DuWinn, T think it is o matter for the courts to determine
whether or not the administrative position is correct, but. we can say
right. from the beginning that hundreds of thousands of employees
will be definitely covered, many of whose status has previously been
in doubt, T think that is an advancement,

The Ciiamman. That vy or may not be an advancement, depend-
ing upon whether they nve or ave not in fact. employees,

ﬁlr. DeWino, By advancemont. T meant to say in the administra-
tive sense under the existing lnw under the Supreme Court decisions.

The Cramman. If T may interject a personnl note, Eam in favor
of substantinlly enlarged covernge, but 1 would like to.see the cov-
erage extended to employees. 1 would like to have something other
than these shifting criterin for the determination of who is an em-
ployee.

Senntor Lucas, May 1 axk whothier or not you have some twilight-
zone eases at the present timot .

Mz, DeWinn, \'os. indead.  As [ say, 250 eases have already been
litigated and 60 are now pending before the courts,

Senntor Lueas, How Jong has the Sociat Seceurity Act been in
existencet

Me. DeWinn, Since 1935,

Senator Lucas, And you arve still litigating it ¢

Muv, DeWaisn, Yes, indeed.

Senator Lveas, And you will be litigating for some timed

M, DeWino, There s no doubt but that the so-called common-law
test has produced very litile certainty and n good deal of confusion,

The Cuamraan, Doces that indieate that Congress itself should per-
haps deaw more elear eriteria

Mr. DeWixn, Mr, Chairman, if the Congress can establish moro
precise and clear erviterin, that would be desirable, I think it is a
very diflicult task to eliminate this twilight zone by any language that
you might choose,

The Cuatraman, T would agree with you on that, but T think what
you just said suggests that the Congress try its hand to see if we can-
not establish a more or less automatic eriterion to exclude from your
own diseretion the rather important subject of whether a man s or
is not covered.

My, DeWinn, Pending that determination, Mr. Chairman, T think
that the existing law will narrow the area of confusion and donbt
much more thaun the pending resolution would do.

The Cramraan. Tt may narrow the area of confusion, but it may
extend the avea of injustice.

Proceed, please,

Senator Lucss. The Treasury Department would be very happy if
the Congress would do that, would it not? It would save you a lot
of headaches, would it not ?

Mre. DeWinp. Administratively, of course, the clearer the rules are
the easier administrative job it is. As I said, from the point of
view of policy recommendation, the department has consistently fa-
vored broadened and extended coverage of social security.

Senator Livcas. May I return to a question that the chairman pro-
pounded a moment ago to you about the 750,000, which is only an
estimate? What would be the mechanics for getting the precise
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number of peopla that. are covered by the Supreme Court decision
What wunlq’ it tako to do that—to get the precise number?

Me. DeWinn. 1 think it would be almost impossible to obtain ex-
actly the number of employees who will be found to he covered under
the Supreme Court decision,  We know in general the important arens
where the Supreme Court, decisions will have an effect,  Primarily, |
helieve, those arveas involve such groups as life-insurance soliciting
agents, outside solesinen, and home  workers,  They constitute a
tavge group, and they would undoubtedly, many of them, be covered
a4 e result of these decisions,

Senntor Lucas, Do you think it would be impossible to get, the
precise number?

Mr. DeWinn, We have an estimate that there arve outgide sples-
men in the munufacturving and wholesale teade numbering 440,000,

Senator Luveas, | am not talking about an estimate,  'Fhe chur-
man enised that question with you o moment. ngo,

Me, DeWinn, 1 am sorey, 1t would be quite impossible, T think,
to get the precise figure,

Senntor Lucas, ‘That is what I am wondering ashout—whether or
not. it. would be impossible to get the precise tigure; and, if yon had
to get. the precise figure, how many employees it would take to go
out. throngh the country and get the exact figure,

Mr, DeWinn, I think it would be an impossible task, and I have
no iden what it would take to even attempt at,

The Cramman, In fact, in 1939, (li«' not. the Treasury ask the
Congress to exclude salestien from the common-law definition of an
employee?

Mr, DeWiNp. T beg your pardon?

The Cuatesan. Back in 1939 did not. the Treasury ack the Con-
gress to amend the law <o that salesmen would be excluded from the
common-law test?

Mr. DEWinn. Would be included under coverage?

The Cuamman, Yes,

Mr. DEWiND, There was legislation that was considered in 1939
which would have specifienlly included outside salesmen,

The Cuarman, And that way refused by Congress?

Mr. DEWIND. As I reeally that was approved by the House and
was rejected in the Senate,

The CoarrMman. Tt was refused by Congress?

Mr. DeWinn, That is correct,

'l}l(‘, Cuamyan. That has a certain significance to you, does it
not |

Mr. DeWinn. I think the 1939 legislation would have been broader
and would have covered a different area than is now involved here.
It would have included outside salesmen regardless of whether or
not they were independent contractors,

The Cmamman. A part of this area with which we are dealing
here was brought before the Congress in 1939; and Congress, to the
extent that the area did duplicate the present area, refused the recom-
mendation of the Treasury; is that correct?

Mr. DEW1IND. That is right.

The CHAIRMAN. Proceed, please,

Mr. DEWIND, I should say that that legislative history was pre-
gented to the Supreme Court in its consideration of this case and
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was specifically noted by the Court that it had considered the legis-
lative history.

.i;'ghe CHamman. That is included in our own legislative history
also.

Mr. DEWiND. In the administration of these regulations, the
Treasury Department and the Bureau of Internal Revenue strove to
produce uniform and equitable determinations of coverage. Ix-
Perience revealed the inherent possibilities of tux avoidance through
‘dressing up” employees as independent contractors. Many indi-
viduals who had been employees even under the strictest common-law
rules had their status placed in doubt by mere changes in the form of
their employment contracts or the form of their compensation. Full-
time salesmen who had previously operated on a salary or commis-
sioned basis were transmuted frequently into so-called independent
contractors by means of purchase and sales arrangements with credit
and minimum guaranties from their employers.

The Crrairman. The test there would be whether it was a bona fide
change or whether it was simply a cover up change. Would that not
be the test? It is possible to mie a legitimate salesman today, under
full-time employment of a concern, and by a contract which is sincerely
entered into, change him into an independent contractor; is it not?

Mr. DEWinD. I think that under the test lnid down by the Supreme
(gqurt you are not concerned with the technical form of his relation-
ship.

he Caammax. T excluded the technical form. I said that you had
a right to look at the transaction and if in substance there was a real
change in relationship, that would be determining, would it not?

My. DEWinp. That, of course, is correct—if in fact the salesman
becomes an independent contractor.

The Ciuamsan. So it does not follow that every change in form
was deveid of a change in substance, does it ¢

Mr. DeWinp. No; it does not. Many, we believe, were. Many
truck drivers and branch managers were converted into so-called
lessees with the financial aid of their employers, Also, many who had

reviously worked on an hourly basis were changed to a piece-rate

asis. Whenever it appeared that the form of these arrangements
was merely an attempt to conceal the employer-employee relationship,
the Commissioner assessed the social-security taxes which he con-
sidered lawfully due.

The Crmamman. Would you determine that from the practice or
from the form$ :

Mr. DEWrNp. In general, an attempt to appraise the reality of the
situation ; the real relationship of the person to his employer.

. The Cramman. You would have some fact-finding in connection
with those determinations?

Mr. DEWiND, Necessarily.

The Cuarrman. All right.

Mr. DEW1np. The Commissioner’s assessments were sustained by
many of the lower courts which, in accordance with the Department’s
regulations, elevated substance above form and recognized that factors,
such as the right to discharge and the furnishing of tools, were to be
congidered, in addition to the factor of control, in determining whether
the individuals involved were employees under the social-security
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program. Many other district and circuit courts, however, refused to
consider the realities of the situation and ruled against the Commis-
sioner’s assessments because the employment arrangements involved
did not provide the employer with the legal authority to control the
manner in which the services were to be performed.

In a number of these cases, the Supreme Court was petitioned for
a writ of certiorari in hopes that order and uniformity might be
restored to th eadministration of the social-security program.

It was not until June 1947, however, that the Supreme Court finally

laid down the governing principles. In three cases decided during
that month, the Supreme Court made it clear that, while the right
to control is an important factor to be considered in determining
an individual’s status under the social-security program, it was not
the only factor to be considered. The Court stated in the Silk and
Greyvan cases, 67 Supreme Court 1463:
' As the Federal social-security legislation is an attack on recognized evils
in our national economy, a constricted interpretation of the phrasing by the
courts would not comport with its purpose, 8Such an Interpretation would only
make for a continuance, to a considerable degree, of the difficulties for which
the remedy was devised and would invite adroit schemes by some employers and
employees to avold the immediate burdens at the expense of the benefits sought
by the legistation,

The Cuasmsran. May X interrupt yon? Did not the National Labor
Relations Board import the economic reality test into its definition
of relationship between employer and employee?

Mr. DeWixp. I believe it dig. .

The Cramsran. Did not the Supreme Court sustain that test?

Mr. DEWinp. It did; about 1944, '
A 'I‘z\e Cuamrman. Did not the Congress reject it in the Taft-Hartley

ct

Mr. DeWinp. Yes. T am not an expert on what the effect of that
amendment was but I believe the amendment had a narrowing effect.

The Cuamrman. So that there also you have a vather late congres-
sional decision as to the congressional viewpoint of the economic reality
test ; is that correct? :

r. DEWinp. Yes.

The Cuamrman. All right. Go ahead.

Mr. DEWinn. At another place in the Silk and Greyvan opinions,
the Supreme Court stated :

Probably it is quite impossible to extract from the statute a rule of thumb
to define the limitation of the employer-employee relationship. The Social Secu-
rity Agency and the courts will find that degrees of control, opportunities for profit
or loss, investment in facilities, permanency of relation and skill required in
the claimed independent operation are important for decision. No one is con-
trolling nor is the list complete.

In none of these cases did the Supreme Court hold the Treasury
regulations invalid as far as they went. Indeed, it is clear that the
Court considered its decisions to be consistent with the existing regu-
lations, thus bearing out what I have already stated; namely, that
the regulations did not specifically cover the twilight-zone cases. In its
opinions, however, the Supreme Court filled in this gap and set out
the needed criteria which should govern determinations in that area.

The Cuarman, That criterion is not complete, is it?

Mr. DEWinp. It is not complete. After the decisions by the Su-
preme Court, there were two alternative courses of action which the
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Treasury Dopartment could have pursued. It might have ceatinued
under the existing regulntions nn(!l) issued immedinte ralings to ench
of the employers in the atfected areas advising them of their status
under tho criteria laid down by the Court; or it could have incor-
porated the now criterin in its regulations by amendment. The rece
end course of action was followed, in recognition of the desirability
of developing consistent and gencrally applicablo rules which would
be published 1 accordance with the principles of the Administrative
Procedure Act, thus giving an opportunity for public consideration
and comment. In pursuance thereof, a committee comprised of rep-
resentatives of the Federal Security Agoncy, the Trensury Depart-
ment, and the Burean of Internal Revenue was organized to draft
the required amendments, Thoese amendments were published in
tontative form in the Federal Rogister on November 27, 1047, Their
finnl promulgation has not yet oceurred.

The Cnamatan. I should like to say at this point that the 'I'rensury
has been very cooperative in holding up those regulations until there
could be a congressionnl determinntion of the matter that is befove us.

Mr. DeWinn, The pending joint resolution was introduced shortly
after the tentative pu‘)licution of the proposed regulations, Tts pur-

pose cleard M is to remove the legal basis for the regulations and for the
Supreme Court decisions I have referred to.

o have made a careful study of the joint resolution, the report
of the House Committeo on Ways and Moeans, and the debnte on the
floor of the House relative thereto, in an effort to reduce to specific
terrus the particular considerations on which it seems to rest.  There
appear to {m five such considerntions, Tt is alleged that:

fl) The new regulations will convert nunm‘ﬂly independent busi-
nassmen into employees and may subject the persons for whom they
are performing services to sundry fabor lnws and tort liability.

The Crramrmax. At this point, lot me ask you: What are you geing
to do with deor-to-door salesmen?

Mr, DEWinn, 1 think the question is whoethor the door-to-door
salesman is in fact an imhq‘»en‘}iont contractor, or is he in substance
integrated into the operation of the person whose goods he sells.

The Coamman, Give us a case history now of whers you will toss
one group of such salesmen on one side and another group of such
salesmen on the other side.  We are talking now about door-to-door
salesmen.  And give us the criterin which will govern your decision
in each case,

Mr. DeWinp. I can only talk in & general way without specific
cases to deal with,

The Ciiamryan. I presume there is a great wealth of facts in your
department, You stated you have studied all of these mattors,

{r. DeWinn. T might vead an example of the sort of thing that may
be involved in those areas, )

The X company, n manufacturer, is engaged in the manufacture
and sale of household products,  Sale by door-to-door vendors is the
usual method of distributing the company’s products, either through
full- or part-time salesmen. The X company enters into agreements
with salesmen giving them the right to purchase the compuny’s pred-
uets at wholesale on short-term credit for door-to-door resale at prices
suggested by the company. .



BSOCIAL BRCURITY NTATUR QUO REBOLUTIUN 26

The ngreement specifies the territory of the sulesman, and provides
that the profit from the sale i his sole remuneration for the services,
Discounts are sllowed for maintanining s speeified volume of husiness,

A cash deposit is requived of the sulesman to establish credit, with
the compuny and to cover snmplon,  The agreemoent, states that the
company shall not have uny right to exereive control over the perform.
ance of the services or methods the salesmen employ in effocting sulen
and expressly negates any requiremont to make reporis or attend
sles meetings,

The agreement. expressly denies the existence of the employor.
employeo relntionship, and designates the salesmen an independent,
contractors,  "The company, however, provides training courses, sell-
ing nids, advertising, forms, leads, and other services for the snlesmen,
Such sorvices are utilized by the sulesmen,

Each agresment is terminable by the company on 60 days’ notice
and provides for a refund to the sunlesman of his deposit. and of the
price Ipuid for products unsold and veturned. The salesmen’s earn-
mgs from the relationship are dependent upon the volume of their
sales,  They have no pluce of business distinet from their homes.

In that sort of situntion it is the Department's view that the Su-
preme Court decisions embrace him within the covernge of the social-
security program.,

The Crnamsman, Tell us exactly how you reached that decision,

Mr, DeWinn, By examining the factors I have mentioned which in-
dicate the conclusion that as a matter of renlity this salesman is in-
tegrated into the business of the person whose goods he sells and has
no independent buiness or independent operntion distinet from the
operations of his employer,

The Crarman, Can the salesmen go out on a rainy day or stay
home if he feels like it?

Mr. DeWinn, Apparently,

TheCuamman, Can ho start or stop at any hour of the doyd

Mr, DeWinn, Yes,

The Ciammman, Can he go to any house he wants to

Mr. DeWinn, He can within the limitations that sales results are
deemed important by the employer. His rowsrds and his righte to
retain a territory may be governed by what he produces.

The Cuamman, li:» can cover such houses as he wishes to and stay
out of other houses if he wishes tot

Mr, DeWinNn, In this example he had an assigned territory and
wonld only operate within that assigned territory,

The Cuamman. But within that assigned territory he enn work it
or not work it ns he pleases, subject, ss you say, to some over-all
limitation as to the production?

Mr, DeWinn, And subject to the very important right of discharge,

The Crzamman, Aside from the right to discharge him, what are
those factors which make the employer-employee relationship{

Mr. DEWinD. T think many 0? the factors stated by tho gupreme
Court are relevant here: his permanency, his lack of investment, the
Inck of real opportunities for profit er loss as a result of investment.
The _reality of the situation is such that he is not, in fact, an inde-
pendent businessman,

The Cramman. Is his obligation to pay for his goods absolute, even
though credit was extended?
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* Mr. DEW1ND. T think he had the right to return unsold goods.
- The Ciamman. If he did not return them, did he have an obligation

to &ayi

r. DEWiIND, Yes. He was extended credit,
< The Cuamman. With the extension of credit, the absolute obliga-
tion to pay is & significant factor,

Mr. DEWinD, The right to veturn destroys the reality of that.

The Cramman, Suppose he sells the goods, sticks the money in his
pocket, and does not return the proceeds

Mr. DEW1IND, In essence he is operating in much the same way a
commission salesman operates.

The Ciiatrman, Yes; of course.

. Mr. DEWinp. And a commission salesman is obviously covered.

The CrareMaN. What are the factors there that give him the status
of an employee? I suqﬁest you have not mentioned anything yet.
© Mr. DeWinn. I would be glad to discuss the reasoning : Each door-
to-deor salesman is dependent, as a matter of economic reality, upon
the business of the X company, and is not performing the services in »
business of his own as an independent contractor.
 The CHamrMAN. Let’s stop at that point. Who is not dependent on
someone 2lse, as n matter of economic reality? I am dependent on the
United States Government for my salary, and that is a matter of sig-
nificant economic reality to me. Every person in this world who is
active in life depends on somebody or something for %his existence,
This has relation to economic reality; is that not correct?
¢ Mr. DEWinp, I think that what we are dealing with here is the
specific direct dependency, and if I could go ahead und spell this out a
little more I think you will see what T am driving at.

. The Curarrman. All right. : ‘

Senator Lucas. Mr. Chairman, I agree with you, but do you not
believe that the degree of control which the employer has over the
activities of the employee is the real testt :

The Cuamman. I would say that is very significant. T would say
that is very significant and that is what I am trying to get at, Senator.
* Mr. DEWinD, Those are the very facts we are getting at here.
¢ Senator JounsoN. Mr. Chairman, you used the word “discharge” o
moment ago, - I think that is an unfortunate word. It is really not a
discharge. It is a discontinuance of the contract.

The Cuatmaan. That is right. .

'Senator JouNsoN. That is a far different thing from & discharge.

 The Cuairman. I was beguiled into accepting the witness’ word. -

" Senator Lucas. After all, Mr. Chairman, it seems to me that we
could listen to all kinds of hypothetical cases brought hefore us. Each
one would almost have to stand on its bottom in the final analysis.
. 'The Cramman. I think there is a lot to that, Senator, but I do
beliave that there is a great field that is in controversy and T think we
ought to know just exactly how the Department’s mind operates in
that kind of case. ‘ o

‘The gentleman has given us a hypothetical case and I would like to
have him tell us specifically and concretely, what are the factors in
that cage that make an employee out of that man, o ‘

Mr. DeWinp, Mr. Chairman, I hope I have not beguiled you into
accepting the word “discharging.” I think I might be able to beguile
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the employee into ucce{)ting the fact that if his contract is terminated
he has been discharged. .

The Cuamman. I do not think you can apply the word “discharge”
to any terminated contract. .

My, DeWinn. The economic effect to the employee, the reality of
the situation to the employes is that he has boen fired.

The Criamasan, T£ 1 take an option on your house and ¥ do not make
good and the contract lapses I am not discharged in any proper sense
of the term.

Mr. DeWinn, No, but your relationship in that case does not amount
to the relationship here.

The Crramman, You are assuming your case.  Please do not assume
your case. Go nhead and tell us now how that man is an employee
under the theory of your Department.

Mr. DeWinn, Thongh these salesmen may be independent contrac-
tors at, common law, they are novertheless employees for social-security
purposes. Their services as door-to-door vendors are the essence of the
distribution system of the company. The right of the company to ter-
minate the relationship on short notice, the integration of the sales-
men’s activities into those of the company in the sale of its products
and the power of the company through price adjustments and
merchandise made available, to control the amount of the salesmen’s
earnings, render the sulesman subject to the type of control contem-
plated by the regulntions,

The agreement between the company and the salesmen contemplates
o continuing or permanent relationship, The services of the salesmen
are integrated into a business other than their own, as evidenced by the
performance of services essential to the conduct of the company’s busi-
ness.

The cash deposit required of the salesman is not such an outlay as to
constitute an mvestment for the carrying on of an independent busi-
ness, They devote no capital to a going ﬁusiness of their own, Since
the cash deposit is refundable and unsold goods are returnable, the
salesmen do not have an operation from which they have opportunity
for profit or from which they may sustain o loss. Despite the declara-
tions of the parties in the contract, the relationship is in reality that of
the employer and employee.

The Cuairman. The ability of a company to sell its product is the
egss}:r&e of the question as to whether it stays in business or not, is that
righ -

r. DeWinp. Yes, indeed. ' ‘

The Criatrman. So that in itself is no test of anything except the
desire of the company to stay in business, is that not correct?

Mr. DEWinp. Yes. The essence of this particular company’s distri-
bution processes is that it keeps it within its control. The right of the
company to terininate the relationship, the integration of the sales-
man’s activities into those of the company in the sale of its products
and the power of the company through price adjustments and mer-
chandise made available to control the amount of the salesman’s earn-
ings render the salesman subject, to the type of control contemplated
by the regulation. -

- The Cuamman., Well, to control his earnings is much the same as the
control of earnings in many other fields of business. The control of his
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l?l"‘;li;\gs depends upon the profit por unit, the number of snles, iy that
right
r, DuWinn., Generally.

The Cuamman. Ho he controls his ouruing.-u depending upon the
number of sales he makes, is that correct ¥ The compuny, of course,
solls him the goods at n certain prico and Tassume there is an attempt to
have a retail price,

Mr. DeWinn, I think in substance, Me, Chairman, in this case, it
is impossible to sny that these sulesmen have the independence of froe-
dom and action and the stake that any independent businessian
renlly hns,

The Cuamman. Let’s take the freedom of action of independent
businessmen.  They buy goods for u price, is that right ¢

Mr. DeWinn, Subject te control by the company.

The Cnamman. All right. I I am an independent merchant T
come to you for some goods for my shelves; you teil me the price I
have to pay, is that right? That is perfectly obvious, is it not{

Mr. DEWiND. Yes.  Of course that is obvious,

The Cuamman. T take those goods and T have to find customers for
them, is that right?

Me. DEWiND, Yes. But your independent businessman, Mr. Chair-
man, invests in the goods; he has the risk of loss on them, ho sells
where and as he pleases,

The Cuamman. Yes,

Mr. DEWinn, These people do not.

Senator JouNsoN, Tt is not quite correct that “he sells where and
a8 he plenses” in many instances, In the automobile business, we have
restricted territory; I think there is a real difference there, Senator.

Senator Jounson, If T go to an automobile dealer in another town
he will tell me very frankly: “I cannot possibly sell to you, If I sell
to you I will have to give the profit to the man living in your town,”
So vou have that restricted aven with independent businessmen too.

Mre. DEWinn, I think the distinction there, Senator, is the very jn-
;i?rtant capital investment that that man has in his own business,

hat is an offsetting factor that is very important.

The Cuaikman. What about the invested timae of 2 sulesman?

Mr. DeWinn, That is typical of any employee too. It is not a
distinguishing factor.

The Criarrman. Would you not say that the time of a professional
man and the time of a salesman is his capital §

Mr. DeWino. That is true also of any employee, Mr. Chairman.
1 do not see that that leads you to any helpful distinction.

The Carman. I do not see that you are making an employee ont
of him either. That is exactly what I am getting at. We are now
analyzing the independent businessman. The independent business-
man can open or close his doors when he feels like it; is that right?

Mr. DeWinp, Yes,

The Crairman. He has to pay a price for his goods and he can sell
them for a price, and he has got to make a profit, is that right?

Mr. DeWinp. That is right.

The Cramrman. Let us take the fellow who peddles from door to
door. True he has not got shelves, he has not got & store full of goods,
but he has got a kit bag full of goods, and he has either paid for it or
has agreed to pay for it. He too can sell when he wants to or can refuse
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to sell when he wants to. 11 it is raining ho ean stny home, 1f he gots
tired he ean quit. 8o can an independent businessmun. What are the
distinetions?

Mr. DeWinn, There are several distinetions here.  One is where
the purchaso is on eredit and he has w vight to return it.  He is takin
no nisk of loss,  The second is that, while e may have a right not to rwﬁ
or to sell any day he chooses he may only do that under the control
of the employer who may terminate the relutionship if he does not in
fact conduet himsolf as the employer desives, .

The Crnamman. As o matier of fact, the independent. businessman,
if he does not buy low and sell high and keep his doors open and do
business, iy terminated by the public rather than by the fellow who
solls him the goods, in the ense you are talking shont, Ho is dis-
charged, if you plense, by the public.

Senator KIY(?AH. You do not really believe that there is not a dif-
ference, Mr, Chairinan, botween the ¥uller Brush salesman and the
man who runs the corner grocery stovef

"The Cramsran. Lam not so sure that T see a great deal of difference,
as far as I know about the contrnets that affect the Fuller Brush sules-
man. I think that every man in this room at sometime in his youth
has sold stuff from door to door and I am quite sure there was a great
liberty of action there,

Senator Lucas. I did some of that in the early days of my life
selling door to door, but T did not have very much invontod,% wili
gay that. T was depending upon the fellow T was working for to
furn]ii-xh practieally everything, with the exception of my ability
Lo sell,

: The Cuuamrman. I suggest the Senator had his ability to sell and had
his time,

Senator Lvcas. I did pretty good at it, but let me ask you this:
While you were talking about these door-to-door salesmen, do you
know anything about the Fuller Brush Co.? . Have you ever in-
vestigated that company?

My, Dewinn. I personally never have.

Senator Lucas, T just wondered becnuse my wife is a convert to
that product and that salesman is at my door every time I go home,

The Omamman. Let us take the case of o Ford agent, is he not
economically dependent on the Ford Co.?

, Mr. DeWinn, Not to anything like the same extent that is involved
here.

‘The Ciamman. He gets a quota of goods?

Mr, DuWino. At the present time,

The Cuamman. Tle is'i,wsif-god by the selling standards of the sales
organization of the Ford Co., 18 that right ?

Mr, DeWinD, Yes, I think there are many aspects of that relation-
ship which but for the fuct that he does have a large independent
investment would point to the employer-employee relationship.

The Cramrman. So if & man has a money investment he iz not an
employee but if he has a time investment he is?

Mr. DuWinNn, A very important distinction,

The Caammman. Why do you draw that distinetion?

Mr. DEWIND, Any person who renders personal services that is what
he is rendering. "That is true whether he 1s an employee or whether he
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is independent, but I think it makes a ren! difference if he has a large
capital investment,
enator Locas, No one would be covered under that theory,

Mr. DeWinp, That is right.

The Cuamman. Suppose he had a small capital investment ¢

Mr. DeWinn, The question is the significance of the investment,

The Cramman. In other words, you du not regard time as capital
but you r%ard money as capital ¢

r. DEWiNn, The Supreme Court had a case before it. In one case
they had an investment in o shovel and the Supreme Counrt said that did
not make any difference. In the other case they had an investment in
a largo truck and the Court said it made a difference. I think that is a
reasonable sort of distinction,

The Cuarman, Go ahead.

Mr. DeWinp, I think thet is about all you can say about that ex-
ample. I think it shows the sort of problem that you have with door-
to-door salesmen.

The Cuamman. The distinction you draw thers, the renl determin-
ing factor, is that this man does not have large capital invested,

r. DeWixp, No. It is not that, It is all the factors I mentioned,
Mr. Chairman. That is an important one,

The Cuarman. You take all of those factors, and, by a process of
judgment, you reach a conclusion,

r. DEWinD, Yes. I think that is correct. In this case it seems
to be a rather easy one to reach.

The CuammaN. The Supreme Court did not draw a distinction
between large and small capital, did it?

Mr, DE‘V%ND. Yes, it did. The amount of investment is significant.

The Cuamman. And did it consider the man’s time? Did it give

" any attention to that?

r. DEWIND. 1 cannot see how that could be an important factor
one way or the other,

The Cnamaan. Is not this country full of people whose sole capital
consists of their time?

Mr. DEWiND. Yes, if course. That is true of every employee.

The Cuamman. How is it possible to just waive that out and say
if a man has money he is an independent agent and if a man has time
he has no capitalf

Mr. DeWinn. I think that it is not that you are throwing it out.
The important thing is determining whether or not he is an employee.
As Senator Lucas has said, with every employee his time is his capital
and unless you propose to throw everybody out from social security
you cannot look to services as capital investment to say that a person
1s not an employee.

It is alleged that— . . .

é?) Employers of outside salesmen will be confronted with serious
difliculty in determining the amount of wages paid to such salesmen
and ind computing and withholding the correct amount of employment
taxes due.

The CuamtxanN. What is your reaction to that? - :

Mr. DEWino. I will take them up in order or X will take them up
as I go.

Tlﬁ& Crarman. Go ahead.

Mr. DeWinp. It is alleged that—
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(3) The new regulations will upset many types of relationship now
fixed by contract and will precipitate extensive litigation.

It is alleged that—

(4) 'The new regulations will allow over one-half million employees
to acquire 4 years of soeinl-security wage credits without paying any
contributions thereafter,

It is nlleged that—

(8) The Treasury Depavtment, by its pendimé regulations, and the
Supreme Court, by 1ts decision« last June, ignored the will of Congress
in adopting criteria other than the common-law rules for determining
coverage under the socinl-security program.

The Cuamman. Let us get back agein to some conerete examples,
How will you handle full- and part-time life-insurance agentst

Mr, DEWinND. As fur ag 1 know, the typical soliciting life-insurance
agoent has a relationship which under these tests would constitute him
an employee.

The Crnammman. The average soliciting agent ?

Mr, DeWinn, The average soliciting agent would be an employee;
that is right.

The Cunamsan. What are the factors theve that make him an
emﬁloyce [

r. DEWinn, Generally speaking it is the same type of factor that
1 referred to before: the dependence upon the person for whom he
sells insurance, the lnck of an independent investment, the use of fucili-
ties of the employer, the integration into the sales organization, the
sume sort of luck of mdependence which was true in the door-to-door
salesman case. I think, perhaps, as I go on that will become clear.

The Cuamman. Can a life-insurance solicitor work when he feels
like it and not work when he does not feel like it?

Mr. DeWinp, Many of the life-insurance salesmen have always been
covered under social security.

The Cniairman. Let us take the type you are referring to, the gen-
eral type life-insurance agent with whom we are all fnmiFar. He can
solicit those he wants to solicit.

Mr. DeWinp. That is right, within an area.

The Craiesan. He can stay home if he wants to.

Mr. DeWinp, That is right.

The Cuatrman. If he produces he gets a commission, if he does not,
he does not get one. ‘

Mr. DuWinp. And if he does not produce satisfactorily his rela-
tionship can be terminated.

The Cuarman. It can be terminated ?

Mr, DeWinp. Yes. .

The Criiameman. What makes him an eml?loym? Of course, he has
got to have an insurance com;mny to work for. Every independent
ﬁerchagt must have supplies of goods, he must have sources for getting

is goods. ‘

r. DeEWinp. I think the im&)ortant thing always is the reality of
the control exercised by the employer, and I would be glad to give you
an example of the sort of relationship we have discovered in the life-
insurance field.

The Cuamaan. That is what I want,
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Mr, DeWinn, Life-insurance compuanies issue lifo insurance and
annuity policies busod on applientions lnrgely obtained by soliciting
agents. Some of these agents are known as full-titne ngents and render
servico under arrangements which involve the use of contracts de-
seribed in o vaviety of ways such ag soliciting agent’s contract, special
agent’s contruct, and the life. Other contract forms do not bear any
descriptive torms in the title.  While some of the contracts are made
directly with the insurance companios others nre made with or through
general ngents or branch managors of the insurance companies, subject
to the compnny’s u‘)provul or endorsement.,

By the terms of the agreements uppliuutions obtained by the full-time
agoents are subject to the company’s approval, Sometimes the fuli-
time agent is required to produce a volume of business satisfactory to
the company or to the general ngont or the branch manager as the
case may be, though he is not required to devote u specitied number of
hours of the duy or the week to the work.

The full-time agent is required by State law to be licensed to perform
services us an agent for the specified company.  The entive ov princi-
pal business activity of the full-time agent is devoted to the solicita-
tion and servicing of policies for the company. In all cases, the relu-
tionship may be terminated on short notice by the contracting parties,
but both purties contemplate a continuing relatiouship. ‘The full-
time agent ordinarily uses the oflice space provided by the company or
its genernl agent.  Stenographic assistance, telophone fucilities and
forms, rate books, and advertising facilities are ustally made avail-
able to him without cost. He has no oflices of his own. The expenses
of soliciting applications are borne by the full-time agent. and include
transportetion and entertainment expenses as well as some advertising
costs and subseription fees to professional journals and services,

The tull-time agent in his day-to-day operations must conform to
the procedures established by the company for the writing of applica-
tions and the servicing of policies although his contract may not spe-
cifically require such conformity. The companies make available
o the agent such sales help through personal contact and literature
us experience had demonstrated to the helpful in the solicitation of
applications.  The agents may and do exercise their own initiative
and independence in their selection of prospects and the means and
methods of solicitation.  The compensation of the full-time agent is
in the form of commissions on po}icies sold by him, payable in part
as a percentage of the first premivm payment and in part by renewal
commissions or percentages on premium payvments in subsequent
vears, Under that general relationship, as I say, it is our view that
under the Supreme Court decisions those full-tine agents ave em-
ployees,

The Cuamman. Now, take the case of the life-insurance agent let
us say in a small town, Ile is in the ronl-estate business also, and
rmlmi»ly has three or four other strings to his bow. Once in a while

1e_goes out and writes a life-insurance policy. I8 he an employee?

Mr. DeWixn, Probably not. At least he is not in this category
of full-time agent. ,

The Crmraran. You do not include him?

Mr, DeWisn, I think not.  Conceivably he might be.

The Crarman. Wou draw the line then as to whether a2 man is a
full-time agent. i

~
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My, DEWinn, T suppose there are some situations where he might
be a ]lml‘t-(imu employee but there are many sitnations where a part-
timne life-insurance sulesman, 1 think, is clenrly not en employee.

The Ciamman. And there the determining factor wonl(I be whether
or not he is full time or part time,

Mr. DeWinn, And the activities in another business.

The Cuamsan. Now, let us suppose that the door-to-door salesimun
has a regular employment, and that he uses his spare time for door-
to-door salesmanship as many do. - What effect does that huve on him?

Me. DeWinn, Tf the part time employee is in fact o part time em-
ployee, he will be covered, just ag much as though he were o full time
employee, and if the relationship is otherwise the same except that
he only devotes part of his time, the fact that it is merely part time
would not uuc]nssify him as an employee.

The Cramman. That is the distinetion you just made as to the
part-time life-insurance salesman,

My, DeWinn. T think not. It is a question of fundamental rela-
tionship,  He ean, of course, be a part-time emplovee.  For example,
as to many of the part-time life-insurance agents, the company has no
concern with what they produce.  1f they never sell anything it is all
right with the company.

The Ciwamman, What about a contractor in the construction field

Mr. DeWinn, I think generally speaking the bona fide subcon-
tractor is an independent contractor.

The Cnamaman. Does he not bave a very direct economic relation-
ship to the main contractor?

Mr. DEWinn, Yes; but. not in the nature of the dependency which
may result in the employment situation.

'he Crameyan. Ty it not complete dependency?  If the main con-
tractor did not have a contract he could not have a subcontract.

M, DaEWinn, Tf he has a true independent subeontract on which
he tukes the chances of profit or loss, he may be of course an inde-

endent contractor, but if his relationship is set up in that form but

e is guaranteed against loss and he is otherwise made directly de-
pendent upon the prime contractor, he may lose that category,

The Cuararan. But there there is an mdispensable economie rela-
tionship between the two, is there not ?

Mr, DrWinp, Yes.

The Cuaman. There can be no subeontract unless there is a main
contract?

M. DeWrzp. Yes.

Thg Cramyax, And the subcontract is subservient to the main con-
tract

Mr. DeWixn. Yes. That is not the relationship we are talking
about, here.

The Ciamyan. You would not include him¢

Mr. DEWixD, Generally not, if he is an independent contractor with
the risk of loss he is out.

The Caamramaxn. How about the lessee in a mine?

Mr. DeWixnn. Generally speaking, if he has no investment in the
business, no material investment, and I am not sure that is the sort
of case you are talking about, if that is the case he is probably an
employee.
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The Cuamman, He has o contrect with the mine owner whereby he
gots a certain avea of ground to work. The mine owner supplies the
air for the ventilation; he supplies, we will say, the tracks for the
dump ears. He supplies a variety of services which a man must have
available to him if he is going to do any mining.

Mr. DEWinD, Offhand it sounds to me as though he is an employee.

The Caamyan, e is an employeet

Mr, DeWinn, Yes; that is right.

The Cramman, Take the case of sawmill operators and timber
cutters and skidders and haulers, how would you classify them?

Mr. DEWinn, In those sitnations I do not believe that our proposed
regulations will have an important effect.  That is not to say that
there may not be situations where such persons will be deemed em-
ployces.

The Cramsran. You cannot be a timber cutter unless somebody has
some timber he wants cut, ean you? ’

Me. DeWinn. That is right.

The Cramaman. So there is a very direct economic relutionship be-
tween the two, is there not ¢

M. DeWinp, There again, I think it is a question of the capital
investment, in his own equipment. 1f he has his own sawmill that
makes him an independent contractor,

The Cuamrman. Suppose he has his own little saw?

Mr. DeWinp., There again we are back to the Supreme Cowrt dis-
tinction between a shovel and a truck.

The Cuamaan. So if he has a little saw he is, and if he has a big
saw he is not?

Mr. DeWinp. If he has a sawmill he is not.

The Cuairatan. I suggest that these distinctions that we are draw-
ing in these cases iliustrate precisely what we were talking about a
while ago, that you are completely in the field of discretion and you
do not yet have dependable criteria on which to base a sensible
solution.

Mr. DEW1IND. On the contrary, it would be my fecling that the
cases we have so far discussed are very clear and easy to decide.

Senator Lucas. May I ask a question right there, Mr. Chairman?

The Cramsan. Yes.

Senator Lucas. The witness continues to talk about capital invest-
ment as being one of the criteria to determine whether ouc is un em-
ployer or an employee or an indepéndent contractor. In getting back
to your door-to-door salesman, what would you say about your door-
to-door salesman who has invested in a $3,000 automobile as his own
personal equipment to carry his goods from town to town and dis-
poses of his goods after he gets there? .

Mr. DeWinp. In the sense that he has substituted his own trans-
portation for public transportation I do not think that would be a
very important factor in those cases. . .

Senator Lucas. In the Silk case the Court drew the distinction be-
tween the fellows who unloaded coal with their own picks and shovels
as being straight employees, yet as to the fellow who had the truck
and carried the coal from place to place, declared him an independent
contractor, on the theory that he had an investment in that truck.
That was the prime reason for the Court’s opinion. T merely draw
the analog- of the person who invests in a $3,000 automobile and car-
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ries his goods from town to town rather than the trucker who carries
the coal from house to house.

My, DEWinn, T think the truck is much more an essential part of
the business of the trucker than the automobile to the salesman. Many
salesten may operate without an automobile.  In fact, it is probably
not required.

Senator Lucas. Both cases may be correct, but it does seem to me
that there is something in that, in view of what the Court said in the
Silk case. I know very few salesmen any more who go by train or
bus. They have a real investment. In my section of the country
where spaces are somewhat wide open he has to have an automobile
to get around and he has his own money invested in that automobile
in most cases. He is not operating with the company’s automobile,

In reading that Silk case, it just occurred to me that there was a
fairly close parallel.

Mr. DeWinp. 1 suppose in many instances that car is used for pri-
vate purposes and for business purposes and it is not really an essen-
tial Eart of his occupation. It is a convenience to his occupation. I
think it occupies a lesser position.

Senator Lucas. I would not agree with you on that. I think it
would be the sole criterion of his occupation, as to whether or not he
had an automobile to make these deliveries. If he did not have, he
would not be in the business.

The Cuairman. The Supreme Court in the Silk case placed con-
siderable reliance on its decision in the Hearst case.

Mr. DeWinp. The labor case?

The Cuamrman. Yes, and it has already been developed, I believe,
that the Congress has refused to accept that interpretation,

Mr, DeWinn. Yes, I have no doubt that to the extent that the
labor law has been changed that opinion may not have any further
relevance to that. It still may operate as an authority for this type
of interpretation for the unaltered law.

The Cuairman. The philosophical basis of it was not accepted by
Congress in the Taft-Hartley Act.
| Mr. DeWinp. It is the prerogative of the Congress to change the

aw. -

The Cuairman. Do you not regard it as significant that the Con-

rress has taken that action with respect to the Root case on which the
Silk case was decided ?

Mr. DeWinp, It is a question of the policy considerations involved
and I merely say that asa matter of policy the broad coverage of social
security is a desirable thing.

The Cramman. It seems to me it has considerable significance on
the pending question as to whether we are warranted in maintaining
a status quo .

Mr. DEWinp., Yes. As I have tried to point out, Mr. Chairman,
in this area the adoption of this resolution would do anything but
maintain the status quo.

The Criamrman. And it seems to me that your own definitions would
do anything but maintain the status quo. I think we would have the
whole thing in a constant state of flux. I do not believe you have
developed a single consistent thread that runs through your determina-
tion of whether one case is covered or another case is not covered. If
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you can develop a consistent thrend I wish you would take the time
right now to do it.

Mr. DEWIND. I feel that I have developed a consistent statement
of principle which is very helpful and provides very usable guides
in this ares and the examples we have discussed I think point out how
useful those guides are in arriving at an answer to the problem.

The Cnammman. That, of course, is in the field of opinion but it
seems to me so far we have had no consistent thread between any of
the examples you have cited, and that each one conflicts with the other.,

My, DeWinn. Lam sorry if I have made it appear so.

The Cuaraman. If on further reflection you would like to elaborate
an that we would be delighted to give you the time to do it.

Mr. DeWinp. Thank you.

The Chamman. Let me put another question to you: The Social
Security System, of course, depends on taxes for its maintenance. In
the field of taxation, is it not the usually accepted rule that you do
not impose taxes by implication and refined theories of all kinds?

Senator Lucas. Under the Social Security Act, Mr. Chairman, and
you cannot do it otherwise, That is the reason we have all these cases
pending at the present time.

The Cuammman. The Supreme Court definitely leans to the view
that since this is a social-security subject that you can give a new field
of implication to what we have said heve, but 1 am talking now about
the general philosophy of taxation. Is it not still a generally accepted
rule that you should not imply taxes?

Mr. DeWinn. Yes, I think so. That is a very sound rule.

Senator Lucas. There cannot be any question about that, but as long
as we have socinl-security laws we are going to have to have that im-
plication because we henr from the witness of all these cases pending at
the present time in these twilight zones under the common-law theory
of the definition of an employee.

You cannot get away from it, it seems to me unless you want to
eliminate the social-security law.

The Cramman. I think it comes down somewhat, Senator, to the
rale that you are going to follow, whether you are going to be exceed-
ingly liberal in your construction of what the Congress has said, and
thus impose taxes by implication, or whether because taxes are in-
volved there should be a more strict construction of the law and that
raises & vast aren of disagreement. I don’t want to debate it here. Go
ahead.

Senator Lucas. It raises the question primarily as to how far the
Congress should go in laying down in the legislation, it seems to me,
rules and standards.

The Cuairman. I think that is one of the basic questions before us
in this resolution. Go ahead, Mr. DeWind, please.

Mr. DEWinp. With respect to the scope of the new regulations, I
wish to emphasize that they are not intended to, and will not, have
any effect whatever on a business whose operations are independent in
fact. The regulations will not convert normally independent retailers

. into employees but will apply only where an individual is performing

services for another and where, except for the form of his employ-
ment arrangement or the method of his remuneration, he would be an
employee even under the common-law rules. On the contrary, where
the independence of an individual’s business is not a mere matter of
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words or a mere pay-roll technique, but is based upon such factors as a
substantial investment in his enterprise with a real opportunity for
profit or loss, he will be more clearly an inde{)endont contractor under
the new regulations than he would be under the common-law rules,

To illustrate: Where a traveling salesman operates on a commission
buasis or under a purchase and sales arvangement with a privilege to
return at cost all unsold items, he will under the new regulations be
deemed to have the same social-security status as his salaried connter-
part.

: On the other hand, where a distributor, such as a general insurance
agent or insurance broker, has a sales organization of his own or a
substantial investment in his own distribution enterprise, he will be
considered an independent contractor under the new regulations
despite his close affiliation with the organization which he represents.

The Cramsan. I invite your attention that the independent mer-
chant always has the opportunity to get back his cost. 'That is why
you have clearance sales and that is why you have all the other tech-
niques of ridding vour shelves of unwanted goods.

r. DeWinp. But not from the manufacturer or wholesaler, of
course. :

The Crramaan. It makes no difference.  He has the opportunity to
get back his cost.

My, DeWinn. Or to sell at a loss, conceivably.

The Criamrman. Or to sell at a loss, and the salesman can dissipate
the results of his sales and thus find himself a real debtor to the cor-
poration which supplied the material.

Mr. DeWinp. Yes, That is true, but of conrse he cannot sell at a
loss under these arrangements. It can be seen, therefore, that the new
regulations do not seek to upset. contract relationships, They merely
propose to classify the relationships in the light of what they really
are, They bring within the social-security program only those indi-
viduals who would have been covered from the very beginning under
the old regulations had it not been for the fact that a number of lower
courts disregarded all but the control factor and put the form of the
employment arrangement above the realities involved.

The fear that determinations under the new regulations will subjeet
individuals now deemed independent contractors to tort liability has
been grossiy exaggerated. The Supreme Court decisions, as well as
the new regulations, clearly indicate that the criteria of employment
set forth therein do not represent technical common law tort rules and
are applicable only to determinations under the social security laws.

The Cizarman. I wish to suggest that there is a lot of speculation
in that last sentence. I doubt very much. and I say this most respect-
fully, whether you are in a position to say what your regulations
would have been had there not been a single court decision.

Mr. DeWinp. I think that we are in that position. To say that
most of these areas were deemed covered by rulings prior to the
Supreme Court decisions, so that the Department started out about
in the position where we are now winding up.

The CitamemaN. You started out, did vou not, operating under the
common-law concept of the employer-employee relationship?

Mr, DEWr~ND, No; T think not, Mr. Chairman. I think the early
rulings in this field adopted the present broad construction, and it was
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the failure to establish those in the courts in the early cases that led to
a narrower administrative practice.

The Cuamdtan, Are you familiar with the report of the committee
whose recommendations were basic to the social-security legislation?

Mr. DEWinD. I have seen those. I do not know that I could say
that I am currently faniliar.

The Cnnamyan. Is there anything in that report that even vaguely
hints at the kind of interpretation that is in your Proposed regulations?

Mr. DeWinn, I think there is nothing helpful one way or the other
in it, Mr. Chairman,

The Cuamyan. So that you are not required to do any of the things
that are included in the proposed regulations by virtue of any ante-
cedent history of the act{

Mr. DEWiND. Not specifically.

The Ciamsan. Or by virtue of anything that is in the act?

Mr. DEWinD. No,

The Cuatman. Or by virtue of anything that happened in any
report or any debate in the Congress of the United States?

Ir. DEWIND. There is nothing in the legislative history which helps
us in any way. There is nothing to say that the common-law rules
apply or that a broader interpretation is intended.

'i‘ho Cuamyan. So under the circumstance, it is a little far-fetched
to talk about great injustices to large numbers of people.

Mr. DEW1iND. We only know that we do have the present law as laid
down by the Supreme Court, and as long as we have that to deprive
peorle of that privilﬁm is to deprive them of coverage. I think that
15 all we are snying, Mr. Chairman.

The CaaikMan. Go ahead.

Mr. DEWinp. Regarding the difficulties which employers might en-
counter in withlml&ing and returning employment taxes under the
new regulations, it must be recognized that few, if any, individuals
will be%xeld employees under the new regulations unless they are ren-
dering services to und are substantially dependent upon their em-
ployers. Many off-the-premises workers engaged in such activities
as logging, selling newspapers, distributing household appliances, and
selling insurance have already been held to be employees under the
old regulations, and procedures have been worked out through which
their employers havel!))een able satisfactorily to comply with the with-
holding and reporting requirerents of the social-security program.
The difliculties that will confront employers in the new area of coverage
are no greuter than those which have already been resolved by other
employers without undue burden or inconvenience. You may be sure
that the Treasury Departmment and the Bureau of Internal Revenue
will make every effort to alleviate this new burden which is to be borne
by such employers. However, to deprive their employees of social-
security protection merely because of such difliculties would logically
lead to a repeal of much of the whole social-security pregram.

Senator Lucas. Why do you say that?

Mr. DeWino. T believe in 1935 when the program was under con-
 sideration one of the most prevalent arguments against it was the
administrative difficuity that would: be entailed on employers in,
earrying out the operation of the program, and that is the same argu-
ment that in effect we are discussing here: that the administrative
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burden on the employer is too heavy; and T think the development
of the socinl-security program, including development in arens simi-
lar to this, has indicated that those problems are not too difficult in
the light of the benefits obtained.

Senator Luoas. You say—

However, to deprive their employees of soclal-xecurity protection werely be-
cause of such ditficulties would logically lead to a repeal of muech of the whole
soclal-security program,

Do you mean by that that now that the court has decided that
coverage should be extended that these people who are now paying
socinl-security taxes would start a new drive to get out from under
and eliminate the socinl-security laws entirely?

Mr. DeEWinp. I am merely suggesting that the administrative diffi-
culties which are urged against the extension to this arca are quite
similar and in many cases the same difliculties that hnd to be encoun-
" tered in the already covered area and if that is to be a serious argu-
ment against the extension of this coverage it would apply to other
areas.

Senator Lucas. Yes; but you say it would lead to repeal of much
of the social-security program., Y presulie you mean the present
social-security program?

Mr. DEW1ND. Yes.

Senator Lucas. It is now operating fairly well, I would say.

Mr. DeWixp. X think that is quite right.

Senator Lucas. Do you really believe that if this resolution were
passed it would give those who are now paying social-security tuxes
ammunition for a drive?

Mr. DeEWixn. In areas similar to this where coverage is already
applied, if this were adopted on the basis that administrative diffi-
culties involved would justify its adoption those people would have
just as good an argument: that they would have the same difficulties
to put up with. They have been worked out, and I do not think they
are very important in the light of the benefits.

The Ciiatryan, Did not the Treasury in 1935 resist expanded cover-
age on the ground of administrative difficulties?

Mr. DeWinp. I think the experience with the social-security pro-
gram that has developed over the years has resolved the administra-
tive questions of extending coverage to such groups as the self-em-
ployed and agricultural workers and that sort of thing. Those were
the principal problers that concerned us. I think that those problems
new seem less unmanageable.

The Cuamrman. Did you not in 1939 oppose an additional coverage ?

Mr. DEW1nD. To such groups as the self-employed: I think so, %Ve
were not ready to undertake it. But these areas that are involved
here have been covered in other situations. As to the uncertainty of
the new regulations and the controversies which might result there-
from, I need only refer once again to the fact that we have had vir-
tually no regulations whatever to date to guide determinations in the
twilight-zone cases. Cuses arising in that avea have been lemt almost
entirely to the courts which, prior to the Supreme Court dacisions
last June, were so widely split on the appropriate criteria that the
definition of employee for purposes of social security was virtually
anybody’s guess In many cases.
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The Caammman. In view of the fact that the elements in the whole
criterion are not weighted, is it not still anybody’s guess?

Mr. DeWinp. I think not, Mr. Chairman, and the only examples
that we have discussed would seem to me show the relative clarity
of the proposed new tests. I think that the continuation of a study
of examples will reveal that in the great majority of cases it is not
a difficult test to app]i. That, of course, is, as you say, a matter of
opinion, but one that has been arrived at after careful consideration
by the administrative groups.

Senator Lucas. The Supreme Court certainly limited the definition
of the world “employee” and gave the Treasury Department the right
to not consider it in such a narrow limit as you did in the past.

Mr, DeWinp. That is right.

Senator Lucas. They said the definitions evolved out of tort law
were not suitable for legislation which had a broad social purpose,
designed to protect against the hazards of unemployment.

Mr. DeWinp. That is right.

Senutor Lrcas. That may be a guess, too, but nevertheless they laid
it down as the law.

Mr. DeWinp. I think that is quite right, and the difficulties of
drawing lines that it creates are not greater, in fact, are much less,
than difficulties that regularly confront administrative agencies in
uncertain areas. I do not think it is an unusual type of problem that
we are confronting there.

The Cuamrman. It is conceivable, is it not, that Congress might
decide on 2 new method of securing coverage and contributions so far
as these twilight-zone areas are concerned ¢

Mr. DeWinn, So far as I know, Mr. Chairman, there has been no
proposal made that would bring these people under unemployment
insurance by any other system.

The Cuamman. How about the old-age and survivors category?

Mr. DEWinD. If you deemed these people self-employed for old-
age f)urposes, I think you could grant them covera(i;e. That might
result in a heavier tax burden on these people and in other losses
from their present position, but I think they might be covered for
old-age purposes.

For unemployment-insurance purposes, I know of no way in which
they could be covered.

he Cramman. Let us take old-age and survivors category. How
far back would you give effectiveness to the Supreme Court decision?

Mr. DeWinp. As a practicnl matter under the present law, if no
wage credits have been established prior to 1944, then they would
be cut off as of 1944, but they would be able to establish wage credits
as of 1944 in most cases. i

The Cuamman. What was the authority for establishing wage
credits in 1944 ¢

Mr. DeEWinp, The statute has a provision that wage credits become
conclusive after 4 %ears.

The Cuamman. Would the tax go back retroactive to the employer
in 1944 to sustain this coverage?

Mr. DeWixp, No. Under the proposed regulation, the Secretary
would exercise his statutory authority not to impose the tax retro-
actively.
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The Cramrsan. The effect of that would be that those who have
paid the taxes in the meantime would carry the burden of this retro-
active application of the new regulations.

Mr. DEWinn. 1 do not thinkso. To the extent they have paid their
taxes they have, of course, contributed in a sense to the benefit of their
employees and the employees likewise have Yaid the taxes,

The Cuairman. But the employers have likewise not paid the taxes
on this new field which you would include.

Mr.l DeWixp., As to this half to three-quarters of a million, that
is right.

Tllm Cuamsan, Where would you get the money to make that

ood ¢
& Mr. DeWinp. The social-security program has always been oper-
ated in such a way that the payments of taxes are not a necessary
condition to the allowance u} benefits, and that has happened fre-
quently, due to various causes.

The Cuatemax. Let us assume that that is correet. I am trying
to get to the end point that when you include a lot of people retvo-
actively they are living on the fat which has been necumulated by
those who have contributed in the past; is that right¢

Mr. DeWixn, To that extent they are getting a benefit where no
tax has been paid ; that is quite right.

The Cuamrmax. So that the employer, in the normal sense, is pay-
ing the cost, so far as the retrouctive burdens are concerned, of this
new regulation?

Mr. DEWinn. Or the Federal Government.

The Cuamaman. Ur the Federal Government.

Mr, DeWixno, I would like to comment on that point. I was just
coming to it.

At least. under the new regulations, employers know that the status
of their employces will not depend upen the particular jurisdiction
in which they operate and will be the sume as other employees similarly
situated anywhere in the United Stutes. Also, under the new regu-
lations, it will be a great deal more diffienlt, and hence less tempting,
to avoid linbility under the social-securvity program by means of
adroit schemes and techniead employment arrangements.  Employees
will have greater assurance that their sovial-security coverage is not
dependent ypon the formalities of such arrangements.  As the De-
partment pointed out in its report on Scnate Joint Resolution 180,
there have been approximately 250 employment tax cases to date
under the old regulations in which the employment status of workers
has had to be litigated, and more than 50 of such cases are pending
in the courts at the present time. Under the criteria laid down by the
Supreme Court and incorporated in the pending regulations, it is
believed thai the tendency will be to produce greater stability and
less litigation. .

The fourth point offered in support of the pending resolution is
that under the present law the employees now being recognized as
covered would receive some 4 years of wage credits withont pay-
ment of taxes. If the Congress should feel that, contrary to exist-
ing law, no employee is entitled to social-security wage credits until
he pays his proper share of cotributions, that would be one question.
However, to deprive 500,00 to 750,000 employees of their right to
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accumulate future wage credits, and to provide a complete employ-
ment tax exemption for their employers, merely because their contri-
butions were not withheld during the last 4 years appears to be an
irrational methiod of deuling with the matter.

The CuammMaN. It is a question of whether you are going to make
the existing system bear the burden of these new interpretations or
whether the Congress is going to adopt some kind of a compensa-
tory scheme.

Mr. DeWi~p, Mr. Chairman, let me say this: That under the pres-
ent ln]w there is full authority to make these taxes apply retro-
actively.

The CramrMan. I am not speaking in terms of authority; I am
speaking in terms of effect, When you make them apply retro-
actily, in the absence of having received contributions from the em-

loyer and employee, those whe have been in the sytsem and who
\ve b(;en paying up have to bear the burden of that; is that not
correct ¢

Mr. DeWisp, That is not necessary. There is authority under the
law to collect the taxes from the employer and employees retro-
actively.

The CHAIRMAN. Do you contemplate doing that?

Mr. DEW1ND. We do not contemplate doing that.

The Caamman. Therefore, it followings that those who have been
Ln tl;e system and have been paying up have to pay this retroactive

enefit.

Mr. DeWisn. They will pay no greater or less burden one way
or the other.

The Cuamman, But they will have to pay for it.

Mr, DeWinp. X think that, as in the case of employees who re-
ceived benefits for past service when they were in the social sys-
teni, when there were no contributions in effect the burden is borne
by the Federal Government,

The CEalRMAN. These new people that come in throw a certain
actuarial or financial burden on the whole system; do they not?

Mr. DEWiND. That has been widely true under somne circumstance.

The CHaeman. That is obviously correct insofar as making this
thing retroactive is concerned, unless the Government makes it good
the system has to make it good ; is that not correct ?

er. DeWixn. There would be nothing in the system to make this
good,

The Criairman. Of course, but that begs the question, I think there
is enough in the system to make it good. The question is whether the
system should make it good. ’

Senator Lucas. Mr. Chairman, may T ask a question on that point?

The Cuamrman. Yes; surely. '

Senator Lreas. On page 4 of your manuscript, you set out what
this joint report states and under paragraph 4 you stated:

The new regulation will alluw over one-half miilion employees to acquire 4 years
of social security wage credits without paying any contribuions therefor.

Do you agree with that statement ¢

Mr, DEWinn, Yes; as to the years from 1944 on, for which wage
eredits wonkl he established for these people.
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Senator Lucas, All right.  You agree with that—the last 4 years,
Now, assuming that the employees refuse to put up their portion of
the tax, then what happens?

Mr. DeWinn. The employees?

Senator Lucas, Yes.

Mr. DEWixp. They are entitled to the credits. The credits arise
from their wages paid regardless of what tax is paid. The laws were
set up as two separate laws, There is a benefit law,

Senator Lucas. 1 understand that, but you have gone along 4 years
now, and under this Supreme Court decision you are making it retro-
active, and the employer has not taken out any tax from the wage
earner working for him.

Now, just how are you going to get that money ?

Mr. DEWinp. We would not get it.

lSc-nuztor Lucas, Neither from the wage earner, nor from the em-
Noyer
: Mr. DeWixp. 'That is right.

Senator Lucas. It would be taken out of the money that is now in
the treasury of the Social Security ¢

Mr. DeWixp. Of course, for these people that are presently active,
there is not a drawing on the fund now,

Senator Lucas. 1 am talking about the 750,000 people who probably
would be covered by the new regulations under the Supreme Court
decision. Would they be retroactively covered for the last 4 years?

Mr. DeWinp, That is right.

Senator Lucas. And who pays the bill?

Mr. DeWixn. No tax would be paid with respect to their wages
for that period, either by the employer or by the employee.

Senator Lucas. I do not follow you if they are going to be covered.

Mr. DeWinp. It is this way: The employee is entitled to credits
for social security based on the wages earned and he gets those credits
without regard to the tax paid, nor is there any separate account for
each employee showing the amount of tax paid for that employee.

Senator Lucas. But somebody has to pay, so the fellows who have
already paid in ave really going to take care of that fellow; is that
not true?

Mr. DeEWinp. 1 think, as I said before, it would be the Federal
Government.*

Senator Lucas. The Federal Government is going to have to. pay
the bill. He has a 4-year advantage as a result of the Supreme Court
decision. The Federal Government would have to take care of him
in the event that he obtains social-security payments later on?

Mr. DeWinNp, Yes. Those situations have arisen from time to time
where, for one reason or another, employers have not paid taxes,
They may go into bankruptey or be otherwise, for some reason, unable
to pay the tax. Nevertheless, the employees get their credits and al-
ways have.

enator Lucas. That is when they are recognized as being covered
under the social-security system ¢

Mr. DEWinp. That is right. So I think the problem is not at all
a unique problem. It is the typical result of having the two separate
gystems. Now, of course, if that were a stumbling block, retroactive



e

44 SOCIAL BECURITY STATUS QUO RESOLUTION

credits could be denied these employees for the years prior to Supreme
Court decisions.

Senator Lucas, It is quite a little problem, it seems to me, to give
750,000 employees retroactive credit for a period of 4 years.

My, DeWinp, Their maximum contribution over that period, by
any employee, would be $120.

Senator Lucas. The employer has not paid anything into the fund
either; neither has the employee?

l\ldr. DeWinn, That is right. It would be a maximum of $120 for
each.

The Cuamstan. By law, this fund is o trust fund; is it not?

Senator Lucas. That is a pretty big gift out of a trust fund.

Mr. DeWinn. I beg your pardont

The Cuammman. By law, this fund is a trust fund; is it not?

Mr. DeWinp. That is correct.

The Cuamman. Is it consistent with your idea of the proper man-
agement of a trust fund to throw that burden on the trust which has
been made up of the contributions of those already in the system?

Mr, DeWinp, All I am saying is that it is consistent, with the pres-
ent law and it has been done un(r that is the way the law was passed by
the Congress, It is the way the system was set up.

The Cuamraman, It is not required.  You do that by interpretation
orl\liy practice?

. DeWinp. The retronctive benefits are required by law without.
anz question, )

Senator Lucas. T would like to see that section of the law we passed
that would bring these people into that category.

Mr. DeWinn. At the time the system was set up there was thought
to be some constitutional issue with respect to the compulsory contri-
bution tc the system, and that was perhaps part of the renson why
they were set up in two separate systems, There is imposition of a
tax which is paid without regard to the benefits, the creation of a
benefit system without regard to the tax, and they are just two wholly
separate laws so that you are entitled to benelits if you have received
covered wages without regnard to whether or not tax has been paid.

Senator Lucas. Wh{r do you go back to 1944 ¢

Mr. DeWinp. The law merely says that after 4 years such wage
records as there are become conclusive, and if there are no wage rec-
ords, no benefits can be allowed, and, of course, as to these employees
where there has been no reporting back of 1944, there are no records
on which credits could be based.

The Crramaaw. Does not Mr. Altmeyer contend that you can go
back to 1937¢ .

Mr. DeWinp. If he does, I am not aware of that. My own view was
that the law cut off the benefits, generally speaking, at 4 years, if
there are no wage records beyond that date. Of course, if wage records
have been filed for that period, they would be entitled to benefits.

The Crnamman. Independent of the place of the titles in the act,
what you are suggesting is that a trust fund should pay the bill for
this retronctive application of your regulation, and the fact is that
that trust fund has been built up by the contributions of the em-
ployers and employees who are already in the system.
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Mr. DeWinn, That has been done ever since the system was set up.

The Cuamman. Regardless of whether it hasbeen done, do you think
that that is a sound and just procedure?

Mr. DeWino. Mr. Chairman, 1 cannot state policy for the Depart-
ment on the present situation as regards the sepuration of the two
systems,

The Cuamatan. I am asking you what you think. What do yon
think about that, You are not reticent about making suggestions to
Congress and 1 do not want you to be. Now do not be reticent about
this, T'ell us what you think about that.

Mr. DeWinn. I do not know that I am qualified to speak authori-
tatively on that problem but it seems to me that there are practical
administrative problems that would result from saying that taxes are
allocated as paid by each employer for an employee and by employee-
employer to a separate account for each employee. I think it might
very well be a completely unworkable system. ‘Therefore, we might
have to have a general fund with a right to benefits, regardless of
whether you can allocate and find dollars to tie to each employee. I
think it might be o wholly unmuanageable system any other way.

The Cuamman. The end result is that those who have been covered
and have been contributing are bearing the weight of this retroactive
provision,

Mr. DeWinn, Persons who reached the benefit nge shortly after
the system went into effect got benefits for which they made no con-
tribution,

The Cramsan, Let us assume that is all correct. T just want clear
as crystal what the effect of this is, The system, made up of funds
from collections from employers and employees in the past, will have
to bear the burden of this retroactivity of this pmposuh regulation,

Mr. DEWinD, As Isay, funds will have to be provided if the henefits
are to be met. Now, who provides those funds, whether it is the
Federal Government or the employers and employees, is the problem.

The Crnamryan. Have you not stated that you would provide them
out. of social-security funds?

Mr. DEWinD. I might say it this way: That the 1-percent contribn-
tion by an employee and the I-percent contribution by an employer,
standing by themselves, in any event, on the actuarial basis, would in
any ovent be inadequate to take care of the contemplated benefits.

v 4 . .

The Cuamman. You will get the money out of the system, will
you not ¢ .

Mr, DeWinn, That is right,

The CramMaN. The system has been built up of the funds acenmu-
lated by collections which have been made in the past from em-
ployers and employees.

Mr. DeWinn. Yes, that is right.

The Crramyran, All right,

Mr. DeWinp. As I say, if that is a stumbling block here, the
retroactive wage credits conld conceivably be denied to these em-
ployees, but that has no bearing on their future credits.

The Cuamrvan, Wonld that not be a gross injustice under your
theory of the case?

Mr. DeWrnn, I think it would, It would be denying them benefits
which the Supreme Court has granted them.

T4020-—48 mnnd
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The Cuairsan. Under your theory of the case, which is an adoption
of the Supreme Court theory, if these people are entitled to coverage
they would be entitled to it from the beginning.

Mr. DeWinp, T am only saying that in order to take care of that
problem you do not have to pass this resolution.

The CHamman. Let me ask you again, under your theory of the
case, under this theory of yours, the gupreme Court decision, if it is
right, it should be retroactive? :

Mr. DEWinD. And if nothing is done it will be retroactive,

The Cuammaxn. And you will make it retroactive?

Mr. DeWinp. The law makes it retroactive.

The Crammxman, And you will administer the law in that way?

Mr. DeWinp. We have no choice.

The Caamryan, And therefore, the system will bear the cost of the
money which has been accumulated in the manner described?

Mr. DEW1inNp. My sole purpose in mentioning the matter at all is to
say that in order to take care of that mutter, it is not necessary to
exclude these employees from future coverage.

The Cuamman. I mentioned it because I am very much interested.

Mr. DeWinp, The last consideration on which the proposed reso-
lIution seems to rest has no bearing on the basic merits of its provi-
sions or on the merits of the pending regulations, but relates only
to the validity of the Supreme Court decisions last June. 1In effect,
the Supreme Court stated that the broad purposes of the social-secu-
rity legislation must be considered in identifying the persons to whom
the legislation should be applied. 1t does not appear to be contrary
to the will of Congress for the Supreme Court to consider the pur-
poses of Federal legislation which is before the Court on a question
of statutory intereretution, nor is it contrary to the will of Congress
for the Supreme Court to prevent the purposes of Federal legislation
from being compromised or defeated by avoidance devices.

It is the view of the Treasury Department that none of the con-
siderations which has been mentioned to date in support of the pend-
ing resolution can justify the results which the resolution would pro-
duce. Since 1944 over 12 employment-tax cases have been decided
by district and circuit courts in favor of the Government on the basis
of criteria other than common-law rules. Substantial contributions
heve been paid to date into the Federal Treasury by the employees
involved in those cases and other employees similarly situated. ~All
of those employees and their families have had a legal right to expect
insurance benefits in the event of unemployment, old age, or premature
death, Should this resolution be enacted into law, the employers of
all such employees would undoubtedly seek refunds for the years still
open. All or most of such cases, of course, would be litigated, but
of greater significance is the fact that decisions in favor of the tax-
payers would deprive numerous employees of social-security wage
credits for which they have already paid substantial contributions
and which they have had & right to expect would give them some pro-
(tiectiﬁn against the hazards of old age, unemployment, and premature

eath,

The Cramrman. Will you please provide us with a list in detail
of those who have been entitled to coverage and have had coverage
under past interpretations of the law who would be taken out of
coverage by the pending resolution ?



o

SOCIAL SECURITY STATUS QUO RESOLUTION 47

Mr. DeWinp. I will do my best to give you as much information on
that as we have.

The Cramman, Do you have information ¢

Mr, DeWinp. We have information, certainly, in some cases.
Whether we can get you all the cases, I do not know. We will get
you what we can.

Senator Lucas. May I ask the witness another question

The Cuairman, May I ask another question, Senator?

Does not the pending resolution specifieally provide that no one
should be taken out of coverage who has it at the present time?

Mr. DEWinp. Yes; but as I read that provision of the pending
resolution it would only apply to persons who have entered upon the
benefit-payment period, but a person who has not yet become entitled
to receipt of benefits would lose whatever credits have been established
to his account.

The Cuamratan. That goes to the basic question of whether he is
entitled to coverage,

Mr. DEWiND. Even though he has paid for it he would lose them.

The CHarMaN. I want you to give us a very detailed and exact
presentation on that.

Mr. DeWinn. I will present to you every case of which we have
knowledge.

(The following was submitted for the record in response to the
above:)

My DEAR MR, CHAIRMAN @ In the course of my testimony before your committee
on April 1, 1948, regarding House Joint Resolution 208, vou requested the
‘Treasury Department to furnish you with the following data for incorporation
in the record of the hearings on the joint resolution:

. * » ® » . °

(2) An estimate of the number of employees who have been making contribu-
tions under existing law and who might be deprived of coverage under the foint
resolution.

® » * L * - L]

EFFECT OF HOUSE JOINT RESOLUTION 286 ON CONTRIBUTING EMPLOYERS

Since 1937 the Bureau of Internal Revenue has been collecting social-security
(axes with respect to many types of services which fall into the twilight zone
hetween employee and independent contractor. Inclnded are the rervices of
certain securities salesmen, insurance salesmen, news vendors, coal shovelers,
conl hustlers, plece-rate garment workers, taxicab lessee-drivers, journeymen
taflors, lessee-operator of trucks, salesmen of household appliances, and gasoline
station operators. In many of the cases in which the Commissioner’s assessments
in this area have been sustained, the courts have based their decislons on princi-
ples other than the strict common law control or tort test and more In the light
of the board purposes of the soclal-gecurity legislation, (See U. 8. v. Vogue, Inc.,
145 F. (2d) €09 (1944) ; Grace v. Magruder, 148 F. (2d) 679, cert. den. 828 U, 8.
720 (1945) ; Hearst Publications v, U. 8., 70 F. Supp, 608 (1946) ; U. 8. v. Whole-
sale Oil Co., 154 F. (2d) 745 (1948) ; Stone v. U. 8., i5 I, Supp, 230 (1043) ; Silk
v. U. 8, 67 8. Ct. 1463 (1047) ; Schwing v. U. §. and Wannamaker v. U, &, CCA
3, No. 9180 (Jan. 1948) ; Tapager v. Birmingham, U. §. D, C,, N, D. Iowa, cent,
Div. (Jan, 1948) ; Atlantic Coast Life Ins. Co.v. U. 8., U. 8. D. (,, E. D., 8. Caro-
lina, Charleston Div. (Jan. 1948) ; Perty Cab Qo. v. U. 8., CCH Fed. Para. 9317
(1948) ; and Faha v. Tree-Gold Cooperetive Growers of Floride, Inc.,, CCA 5
(1948), CCH Fed. Para. 9332.)

It is impracticable to develop statistics on the number of employees whose
status as employees was determined by these cases or by the rulings based thereon,
It 18 clear, however, that a large number of such employees have been required
(by withholding procedures) to pay their social-security taxes every year since
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the commencement of the program in 1936, As I pointed out in my testimony.
it House Joint Resolution 206 Is enacted Into law, it would probably subject
these areas of covered employment to new litigation and, in the event that the

Jolit resolution is construed to require an application of the strict or technical
common law rules, many of these employees would be deprived of the soclal-

ge‘i‘ll:xl:tsy protection toward which they have alveady made substantial contri-
u 3

The Treasury Department has been requested to furnish the infor-
mation respecting the number of employees involved in the 12 cases
referred to in the testimony.

The Caamman. Obviously, when you commence to take people out
of coverage who are covered and have paid for it, that is a serious
matter. I thought the resolution made it clear that that was not.
intended.

Mr. DeWinp, No,sir; it does not.

The Cuamrmuan. Senator Lucas?

Senator Liucas. I wanted to go back once more to page 4 of Yolll‘
manuscript dealing with one o# the alleged considerations on which
the House passed the resolution. You say—

The new regulations will allow one-half million employees to acquire 4 years

of social security wage credits without paying any contributions therefor.
You state that is practically true and that is based upon legislative
action of Congress followed by the regulations that have been laid
down by the Treasury. I presume that you are basing your statement
that it 1s legislation by Congress on article 2 of paragraph 3 of section
205 of the Social Security Act, which I read as follows:

After the expiration of the fourth calendar year following any year in which
wages were paid or are alleged to have been paid an individual, the rvecords of
the administrator as to the wages of such individual for such year and the
periods of payment shall be conclusive for the purposes of this title, except as
hereafter provided,

My question is: Have the courts rendered any opinion on that
section

Mr. DEWinD. T think not. The Federal Security Agency is better
equipped to answer that than I.

Senator Lucas. You think not?

Mr. DEW1np. I think not.

Sem;:;orgLUms. Is your regulation that makes this retroactive based
upon that

er. DeWinp. There is nothing in our regulation with respect to
the matter at all. The retroactive provision is based solely on the
statutory provision,

Senator Lucas. Have you made any examination of the debates or
the history that surrounded that particular provision and why it was
put in there?

Mr. DEWinp. Not in any detail. T assume the rerson it was put in
there was to give finality to wage records at some date so they would
not always be open to dispute

Senator Locas. Do you believe that that might have been an
ameliorative provision dealing with individual cases rather than
dealing with a block of 750,000 at one time?

Mr, %)EWIND. It is my understanding that as to any individual in
that block, that if the Social Sccurity Board has no wage records for
him prior to the 4-year period, that that is conclusive that he had
no covered wages.

.



SOCIAL SECURITY STATUS QUO RESOLUTION 49

Senator Lucas. It is pretty difficult for me to believe that Congress
ever intended to blanket 750,000 people into a trust fund of this kind
under that provision. I may be wrong about it but I do not believe
they ever had that in mind.

Mr. DeWinp. The situation is this: the Supreme Court has now said
that under the law all during these years these people were entitled
to coverage.

Senator Lucas. Once you are in you have always been in?

Mr. DeWinp, But there is this provision jn the statute which cuts
it off at the end of 4 years. '

Senator Lucas. Maybe so, but it is a very serious situation, it seems
to me.

Mr. DeWinp. Most of the States have already departed from the
technical common-law rules in applying their unemployment-com-
pensation Jaws. Most of the remaining States have indicated an in-
tention to follow determinations under the Federal law. This resolu-
tion would perpetuate the incongruity of existing law under which
thousands o?individua]s are considered independent. contractors for
purposes of Federal social security but held to be employees under
most of the implemental State ncts.  On this ground alone the resolu-
tion would obviously be a step in the wrong direction.

The Cuamnean. Ithink we discussed that at the outset of our discus-
sion. You are going to supply us with a compendinm of the Stote
interpretations? '

Mr. DeEWinp. Yes, sir.

(The following was submitted for the record in response to the
above:)

My DrAr MR, CHAIRMAN : In the course of my testimony before your committee
on April 1, 1948, regarding House Joint Resolution 296, you requested the Trensury
Department to furnish you with the following data for incorporation in the record

of the hearings on the joint resolution;
L L » L » L] L

(8) A documented statement reflecting the employer-employee relationship
under the various States unemployment insurance laws,
» * * L] . *® L

REVIEW OF STATE UNEMPLOYMENT INSURANCE LAWS

The following provisions (g2nerally known as the (a) (b) (c) provisions), or
provisions substantially identical therewlith, appear in the unemployment com-
pensatlon statutes of Arizona, Delaware, Georgia, Illinois, Maine, Maryland,
Montana, North Carolinn, Nevada, New Hampshire, New Jersey, New Mexico,
North Dakota, Pennsylvania, Rhode Island, South Careling, Utah, Vermont,
Washington, West Virginia, and Wyoming, and have been construed in such
States a8 providing a substantially broader coverage than the common Inw rules
governing the relationship of master and servant:*®

“Services performed by an individual for wages, or under any contract of hire,
shall be deemed to be employment subject to this act, unless and until it is
shown to the satiafactlon of the Commissioner that—

1 8ee Risk v. Arizona Ice and Coal Storage Co. (141 P. 2 (4) 395) ; Peasley v. Murphy
(44 N. K. 2 (d) 876) ; see. 19 (g) (8) of the Marvlangd act: U. €. C. v. Jeflerson Standard
Life Insurance Co. (2 8. E. 2 (d) 084) ; Singer Bewing Machine Co. v. N. J. U, 0. C. (31 A,
2 (d) RiB): Leinbach Co., Inc. v. U, C. €. (22 A. 2 (1) 57) ;: Northern Oil Co, v. Industrial
Commission 040 P2 (d) 320); sec. 11 of the Washington act; Seatéle Aerie No. I v,
Comm. (160 1. 2 () 814); Tharpv. U. 0. 0, (121 P. 2 (d) 172) : Young v. B. U/. C. (108. B.
2 (d) 412) : and CCH U, L. 8, vol. 2, p. 11027, vol. 8, pp. 22018 and 22028, vol. 4, pp.
29019, 31023, 31024, 12023, 34017, and 31024, vol. 5, pp. 36020, 36033, 37041, 420‘1’;. .
42022, 43025, 43036, 48022, 48026, 51020, and H3030.
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“(a) Buch individual has been and will continue to be free from control or
direction over the performance of such services, both under his contract of hire
in fact; and

*(b) such service I8 either outside the usual course of the business for which
such service Is performed, or that such service I8 performed outside all of the
places of business of the enterprise for which the gervice 1s performed ; and

“(e¢) such Individual I8 customarily engaged in an indpendently established
trade, oceupation, profession, or business of the same nature as that involved
in the contract of service.” [Italics supplied.]

The unemployment insurance statutes of Oklahoma and Virginia contain pro-
visions simflar to the (@) (b) (¢) provisions quoted above except that para-
graphs (b) and (o) and in the alternative instead of the conjunctive. These
provislons have likewise been construed to provide a wider coverage than the
strict nnster-servant relationship (U. €. €. v. Harvey, 18 8. E, 2 (d) 390;
U. 8. C.v. Colling, 20 8, K, 2 (d) 388; Dickinson 0il Co., 165 P, 2 (d) 979; and
CCH U. 1. 8. vol, 6, p. 30020, sec. 1390.)

In Oregon the unemployment-insurance statute contalns provisfons substan-
tinlly identleal with the (¢#) (8) (¢) provisions quoted above, except that parau-
graph (D) has been eliminated. These provisions have alvo been interpreted
to have a broader scope than the strict master-servant relationship (CCH
U. L. 8, vol. B, p. 40024 and 40025, secs. 1890 and 1895,

New York has no specific definition of the term “employee’ in its loy
ment insurance statute but the statute has been applied over a broader area tha
that generally ascribed to the strict master-servant rélationship as developed
under the common law (In re Fitzgerald, 38 N, Y. 8. 2 (1) 804; In re New York
Life Insurance Co., 46 N. Y. 8. 2 (d} 271; and In re Weider, 48 N. Y 8. 2 (d)
271). In additlon, the New York statute provides at section 560.3: “In determin-
ing whether an employer is liable for contributions * * * such employer
#hall, whenever he contracts with any person for any work wh'ch ix part of such
employer’s usual trade, occupation, professton, or enterprise, be deemed to employ
all employees by such person for such work * * * unless such person per-
forms work, or I8 in fact actually available to perform work, for anyone who
may wish to contract with him, and 1s also found to be engaged in an independ-
ently estiblished trade, business, or enterprise,

The vaemployment insurance statute of Indiana provides: “Services per-
formed by an lndividual for remuneration shall be employment subject to this
act unless and until it is shown to the satisfaction of the board that (A) such
individual has been nnd will continue to be free from control or direction over
the performance of such service, both under his contract and in fact; and (13)
such individual, in the performance of such service, is engaged in an inde-
pendently established trade, occupation, profession, or business; or {8 an agent
who recelves remuneration solely upon a commisison basis and who I8 the
master of his own time and cffort.”” While these provisions have been applled
more or less In line with the Federal rulings of coverage under the Federal Un-
employment ‘f'ax Act, there have been oceasions when they were given a bronder
scope. (See South Bend Fish Corp. v, E. 8, D, 68 N, B. 2 (d) 301; see also
see also OCH U. 1. 8,, Indiana, sec. 1380.)

Florlda, Louisiana Missourl, Nebraska, Ohlo, and Ten have adopted
the conjunctive (a) (d) (e¢) provisions quoted above, but the rulings issued to
date in such States indiecate that such provisions have been generally restricted
by interpretation to follow the rulings under the Federal Unemployiment Tax Act,
(See Qentile Bros. Co. v, Florida Induatrial Com., 10 S, 2 (d) h68; sec. 18 (g)
(7) of the Loulslana Act; A. J. Meyer and Co. v. U, 0. C., 162 8. W. 2 (d) 184;
Commerciul Motor Freight Co. v. Ebriht, 14 N. B, 2 (d) 207; Hill Hotel Co. v.
Kinney, 205 N, W. 807: The Teaas Co. v. Bryant, 162 8. W, 2 (@) 0627. In
New Hotel Cameron v. Murphy, 170 8. W. 2 (d), however, the Missouri statute
was glven a broader interpretation.)

In Alabama, California, Colorado, Connecticut, Idaho, lowa, Kentucky, Mns-
suchusetts, Michigan, Mississippl, and Texas the unemployment-insurance stat-
utes either contain no specific definition of the employer-employee relationship
or they expressly provide that the determination of such relationship shall be
based upon the control exercised over the performance of the services in question,
It is noted, however, that section 2 of the Californin Act and section 42 (7) of

- the Michigan Act expressly provide for the coverage of all services covered
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under the Federal statute. The courts of Kentucky and Towa have eXpressed a
determination to follow the Federal rulings governing the employer-employee
relntionship under the Federal soclal security laws (Conmmonwealth v. Kaufman
Straus Co,, 187 8. W. 2 (d) 821; and Mcredith Publishing Co, v, Iowa, B, 8. C.,
GN. W. 2 (a4) 6. In Bucll v. Danaher, 18 A. 2 (d) €97 the Connectlcut statute
was applied to a relationship not covered by the Federal Unemployment Tax Act.

Arkansas, South Dakota, and Minnesota by statute expressly require the appli-
cation of their respective common law rules governing the master-servant rela-
tionship, and, in adidtion, have provided for the exclusion of even common law
employees if thelr services fall within the three tests of the (e) (d) (¢) pro-
visions quoted above. However, no services covered under the Federal Unem-
ployment Tux Act have been found to be excludedl from coverage in these three
States. The statutes of Arkansas and Minnesota expressly provide for such
coextenslve coverage.

The Knnsus stntute contning paragraphs (a) and (b) of the conjunctive (a)
() (¢) provisions quoted ubove but 1t hag heen the area Interpreted to require
an applieation of the common law rules governing the master-servant relation-
ship (CCHf U, 1. 8., Kansas, sec. 1330).

In Wisconsin, the unemployment insurance statute contains paragraphs (a)
and (¢) of the conjunctive (¢) (b) (¢) provisions quoted above and it has been
construed ag a decluration of the common law of that State governing the
master-servant relationship (Wisconsin Bridge and Iron Co, v. Ramsay, 280
N. W. 189). However, section 108.02 (1) of the Wisconsin statute provides that
all services covered under the Federal Unemployment Tax Act shall be likewige
covered under the State law.

in summary, it appears that 28 of the 48 States have adopted tests for deter-
mining the employer-employee relationship under their respective unemployment
insurance laws which are broader, or at least in some Instances have been given
@ brouder application, than the so-called common law test adopted by many of
the lower courts under the Federal Unemployment Tax Act prior to the Supreme
Court deelsions last June. In at least 14 of the States, either the legislature or
the courts have expressly declared that all services covered under the Federal
Unemployment Tax Act should be likewise covered under their respective
unemployment Insurance laws,

Mr. DeWinn. I have one more item.

Finally, this resolution would establish a precedent for other emn-
ployer groups to petition the Congress for similar exemptions on the
ground that the withholding, reporting and tax burdens imposed by
the social security program ure too heavy for them to sustain,

If the Co_nfl'ess were to yield to this resolution, it would be yielding
to substantially the same considerations which were offered in opposi-
tion to the original Social Security Act in 1935, If such considerations
had prevailed then, there never would have been a social security pro-

ram,
& 1 think that concludes my statement, Mr., Chairman.

The CrAmrMAN. Thank you very much,

Mr. DEWinp. Thank you, gentlemen,

The Cuamrman. I will announce to those who are here that this
afternoon we will reconvene at 2 o’clock, but we expect some voting in
the Senate, and our members may have to go to the Senate chamber
occasionally, 50 our proceedings may be somewhat disrupted. I am
told that the wire services state that tomorrow we will have a veto from
the President of the tax reduction bill. This will make it impossible to
have a hearing tomorrow afternoon. We are now considering whether
to have one tomorrow night, and it seems necessary now that we have
one Saturday morning, but the details of that will be announced later
on.

Come forward, please, Mr. Cruikshank.
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STATEMENT OF NELSON H. CHUIKSHANK, DIRECTOR OF SOCIAL

INSURANCE ACTIVITIES OF THE AMERICAN FEDERATION OF
LABOR, WASHIRGTON, D. C.

The Cramman, Mr. Cruikshank, we are glad to have you here,
Will you please give your name and address and oceupation to the
reporter ¢

fr. CruiksnaNk, My name is Nelson H. Cruikshank, T am
director of social insurance activities for the American Federation of
Labor, 901 Massachusetts Avenue NW., here in the city of Washington,

Mr. Chairman, accompanying me this morning is Mr. George Russ,
president of the Industrial and Ordinary Insurance Agents Council,
AFL. Knowing the pressure of time under which your committee is
holding these hearings, Mr. Russ did not ask to appear in behalf of
his organization but with your permission I will file together with
this testimony, a statement by Mr. Russ. He will be glad to answer
questions which members of the committee may wish to direct to him.

The Ciraimrman. We will be glad to have it.

Mr. Cruiksnang. And if there are any questions you would like
to ask about the occupations of the workers he represents he is here to
answer the questions.

Mr. Chairman, I have a prepared statement which I shall be glad
to present and I will answer any questions that I can that you or the
other members care to offer.

Let me say that I am appearing at the designation of Mr. William
GGreen in response to your invitation, Mr. Chairman, to present the
views of the Kmerican Federation of Labor on the measure now under
consideration, namely, the “Joint resolution to maintain the status
quo in respect of certain employment taxes and social-security benefits
pending action by Congress on extended social security coverage.”

May I say at the outset that we appreciate the opportunity to pre-
sont our viows before the Senate Finance Committee as we are con-
vinced that the enactment of this proposal will be harmful to a con-
siderable number of working people. A large proportion of the work-
ers who would be adversely affected by this legislation are not orgau-
ized in unions affiliated with the American Federation of Labor
although many others doubtlessly are. I am not pleading, therefore,
for the protection of rights or benefits accruing under the Social
Security Act primarily to members of our unions. I am pleading
rather for the generar principle of the broad protection of social
security——a principle which the American Federation of Labor has
sponsored for many years. This is a principle which has been sup-
yorted not only by the labor movement in America but by those in-
Elividuals and organizations interested in human welfare.

The Cuarmeman, (Generally speaking, members of your union are
clearly employes, are they not?

Mr, CrutksitaNg. Generally speaking, yes, sir.

The Cramman. Can you think offhand of any exceptions?

Mr. Crutksaank. Just offhand, I do not. I can think of some that
are in this questionable area but I do not offhand think of any that
are not either in the questionable area, not to prejudice the case, or
in the accepted category of employees.

The'CriairmaN. Proceed, please,
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Mr. Cruiksuank. This principle is one that has been specifically
espoused by both political parties.

House Joint Resolution 296 while attempting to maintain the stutus

uo in the interpretation and application of the coverage provisions of
the present social-security program raises a great many complicated
problems of a technical nature which I shall not attempt to analyze
in detail. It is my purpose rather to llwresent to the committee the
ways in which this measure actually fails in its purpose to maintain
the status quo and how in so failing it would, if enacted into law, ad-
versely affect the security of thousands of men and women in the
United States who, though they may not be according to some legal
definition technically in the category of employee, nevertheless depend
upon the returns from their labor for their daily livelihcod.

Among those so affected are those engaged in the field of life-insur-
ance solicitation ; those engaged in industrial home work (which unfor-
tunately has not yet been completely eradicated from the industrial
scene in America) ; door-to-door salesmen ; some, though not all, ven-
dors of newspapers and periodicals; some owner-operators of taxi-
cabs and trucks; workers in the field of forestry and lumbering who
having no business of their own, perform services in the business o
another; some workers in the building and construction trades; some
in the entertainment field ; and a limited number of miners. I believe
that there has been pluced before the committee, or should I serhaps
say that there will be placed before the committee, evidence indicating
that the total number of persons in this twilight zone of employer-
employee relationship who would be affected by the proposed legisla-
tion is between 500,000 and 750,000.

The problem to which House Joint Resolution 296 is directed arises
in large measure out of the fact that there are two agencies of the Fed-
eral Government which administer separate phases of the old-age and
survivors’ insurance %)rogram. The Social Security Administration
administers the Social Secnrity Act and in so doing is responsible for
determining who is eligible to receive benefits. The Department of
the T'reasury administers the Internal Revenue Code and in so doing
determines on what types of activity the employer and employee tax
or contribution should be levied. In so doing, it is impossible for the
Treasury Department to escape making in effect 8 determination in
reslgect to the coverage of the social-security program,

or nearly 10 years there has existed a difference of opinion between
these two agencies as to the applicability of their two szs in respect
to certain types of occupations including most of those enumerated
above. The Social Security Administration has said that it was in-
tended that these persons be provided the security afforded under the
Social Security Act while the Treasury Department has interpreted
the Revenue Act differently and has not reogxired the payment of con-
tributions on these occupations. In 1947, the Supreme Court in three
separate decisions made determinations with respect to the employer-
employee relationship which had the effect of upholding the Social
Security Administration’s interpretation of the é’ocial Security Act.
Consequently, the Treasury Department prepared to issue the appro-
priate regulations requiring tax payments on these types of employ-
ment,



54 SOCIAL SECURITY 8TATUS QUO RESOLUTION

Might I interject there, Mr. Chairman, that, since listening this
morning, the question of justice of this matter arose. The justice or
injustice is involved not with the coverage of the contribution pri-
marily but with the covernge with respect to benefits and the proposed
resolutions in two sections tends to deal with both of the phases of
the socinl-security program: The contribution phase and the benefit
phase, and if there is an injustice involved, which we believe there is,
the injuctice relates to section 2, which takes away the right of the
Social Security Administration to declave these persons eligible for
benefits,

A third factor in this situation rises from the evidence that both

the House of Representatives and the Senate are contemplating revi-
sions in the coverage of the old-age and survivors insurance program.
The House Ways and Means Committee of the Seventy-ninth Con-
gress carried on an extensive inquiry into all the phases of the Federal
social-insurance program. Some minor changes resulted from this
inquiry which the House of Representatives clearly indicated were
of a stop-gap character. With the convening of the Eightieth Con-
rress, the distinguished chairman of the Senate Finance Committee
introduced a resolution authorizing and directing this committee-—
to make a full and complete Investigation of old-age and survivors fnsurance and
all other aspects of the existing soclal-security program, particularly in respect to
coveruge, benefits, and taxes related thereto * * %,
The resolution also authorized the appointment of an advisory council
on social security which was directed to make a thorough study of the
social-security program and to make recommendations to this commit-
tee. This council was organized in December of last year and has
been holding regular meetings since that time. It is evident, therefore,
that both lﬁousen of Congress contemplate a review of the present
social-security program with a view to making substantive revisions.
In these circumstances it is quite clear that it 18 desirable to maintain
the status quo pending action by Congress,

Our objection to House Joint Resolution 296 is precisely that it does
not maintain the status quo. The status of the administration of the
social-security program is that the individuals in the hitherto disputed
types of economic endeavor have been determined to be “employees”
for the purposes of the Social Security Act, and this determination
hay in effect been upheld by the Supreme Court. House Joint Resolu-
tion 206 contemplates a 1eversul of this determination effective as of
January 1, 1948, with the obvious result that all persons in the disputed
categories who have not as of that date established eligibility for
benefits are deprived of the glrotection intended by the act. The
status quo is preserved only in the sense that the earlier determinations
of the Treasury now foung by the highest Court to have been in error
are written into law, and in respect to beneficiaries over 65 years of
u¥e and survivors of deceased workers in these categories who have
{1 c;ld dclaims shall not be deprived of benefit rights previously estab-
ished.

A worker in one of these disputed areas of employment who had
reached 6b years of age even prior to 1948 but who did not claim
benefits would now be d%nied any right to benefits, For him the status
quo would be seriously affected.
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The Criamrman. 'That would depend, would it not, on the ultimate
action of Congress? Congress ultimuteiy can go along with the theory
of the Supreme Court, .

Mr, Cruiksuank., Oh, yes, sir; but we have before us this joint
resolution, and for any period in the interim prior to the enactment
of any further legislation by Congress, these persons would be denied.
Now, let mo illustrate : Suppose a person reached age 65 sometime dur-
ing lust year, sometime during 1947, but did not apply for his benefits,
and sometime in 1948, let us say, in June 1948, when this joint resolu-
tion has become law, he is then nearly 66 yeurs of age and he would
apply for his benefits.

fe would not be entitled to his benefits whereas the person who
reached age 65 on the sume day or same month he did, who applied
for his benefits, maybe on the last day of December 1948, with the
sume kind of protection, in exactly the same circumstances of employ-
ment, would fmve his benefity, simply because he established his eli-
gibility prior to the effective dute of this act.

The Cuairman. Yes; but the House has decided ; and so may the
Senate, that the Supreme Court decision should be reviewed. We can-
not forecast the final decision at this time. The Congress might well
decide that we will go along with the interpretation of the Supreme
Court. It may well decide that we would not. I doubt whether you
would deny the jurisdiction of Congress to make its own decisions
in the field.

Mr. Cruiksuank. Indeed not. As I see it, the Supreme Court
simply has to interpret the applicability of the law and the inten-
tion of the law as far as they can ns presently written.

The Cramyman. I do not challenge that, but it would be completely
within the power of Congress to accept the Supreme Court’s determi-
nation, modify it, do away with it entirely, set up a new criterion
of its own, and to adjust past inequities as it sees fit?

Mpr, CrurksiaNk. Quite so.

The Caramrman. I do not think there is any presumption here that
if this resolution is passed that that ends the matter. I can assure
you that as fur as this committee is concerned it does not end the
matter. You have already referred to the council which is working
so diligently on ull of these problems and we want the benefit of the
recommendations which may be coming from it. I may mention, for
the benefit of those present, that Mr. Cruikshank is a member of that
council and it is not to be assumed for one moment that this is a
final determination of the matter and it is not to be assumed that
Congress is not in a position if it accepts the Supreme Court ruling
to make retroactive rulings.

Mr. Cruiksuank. I merely point out two things: That the present
law does not preserve the status quo pending further action and [ cite
these illustrations to show the way in which it does not, in our opinion,
preserve the status quo.

Secondly, that there would be a hiatus which, of course, could be
corrected retroactively by future actions of the Congress. Of the 500,- .
000 to 750,000 workers affected, about 4,000 to 6,000 will die during
the current year and about one-third of them will leave surviving de-
pendents—most of them children. From 2,500 to 3,750 (depending on
whether the actual number affected is 500,000 or 7560,000) of these per-
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gons will reach age 85 during the current year. If House Joint Reso-
lution 298 were to become law at the end of the first quarter of 1948
therefore the 1,000 to 1,500 of these persons who have died during that
Lm‘io(l would leave any dependents they might have either without

enefits or with benefits materially reduced by the period of their en-
wagement in the disputed activity. If this bill should become law,
between 600 and 900 of these persons who, in this 3-month period,
reached age 65 will find themselves without rights to retirement bene-
fits or with their benefits reduced by the period in which they have
been enfmgzed in this type of employment,

Gentlemen, whatever else this proposed legislation does, it does not
maintain the status quo.

The Cirairman. May I not suggest, Mr. Cruikshank, that we are in
much the same position as any matter is in process of appeal? The
final appeal in congressional matters, matters which are not consti-
tutional, i in the Congress of the United States, and we now have in
effect an appeal from a decision of the Supreme Court to the Ynited
States Congress, We reach the same result by the status quo legis-
lation as we do without legislation when you are in process of appesl
to a final court, and this is the final court. I mean, the Congress is
the final court. :

Mr, Cruirsnank. I (}uite agree with that, Mr. Chairmen. I shonld
like to point out that, first, I amn not objecting to the desirability of
maintaining the status quo. I agree that that is desirable, but I should
like to suggest that if we really wish to maintain the status quo, in view
of the fact that there are two agencies involved here, two sets of inter-
pretations involved here, that it can be done very simply, and that
18 by;nacting section 1 of House Joint Resolution 206, but not sec-
tion 2.

The Ciramman. I want to say that I think the statistics which you
are presenting here are very useful, and I want to say also that I think,
although I would not ask you to agree with me, the basis for the esti-
mate from 500,000 to 750,000 who would be put out of coverage by this
so-called status quo legislation is fairly insubstantial, but it may be
that the gentleman who testified before you will come up with some-
thing chut has a little more, so to say, dependability in it.

. CrUtKSHANK. Possibly so. We have relied on the general
sources of information with this,

The Cramman. I am not challenging your figures, but I think the
evidence made quite clear this morning that there is not a great deal
of reason to accept the validity of the 500,000 to 750,000 figure,

Mr. Cruiksnank, It would be our contention that the principle
involved would be the same even if it should sink as low as half the
figure that has been mentioned. .

The CaammAN. I agree.

Mr, Cruiksnank., What 1 shonld like to emphasize here is that
what is proposed by this legislation is two things: One, to hold up
these regulations that have been contemplated, fut the second and
more important thing from our dpoint of view, from the point of view
of the wage earners, is not to do anything which will deprive, even
during a hiatus period, the people of their benefit rights.

Now, this resolution came up, I think, early in this year. Already
3 months have gone by. Claims have been adjudicated during that 3
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months and have been adjudicated in the line with accepting their
coverage. Claims are being paid. That, I suggest, can continue for
another couple months without doing anybody any great harm.

The Cuamrman. I suggest that Congress is moving with extraordi-
nu{{y speed in that matter.

r. CruiksHank. That is what we thought.

The CaarMAN. That is the way we want it, That certainly is
the way I want it to be. I suggest that the basis of your argument,
rests on the theory of the correctness of the Supreme Court decision,
which is now under review by Congress,'and that your argument
fulls unless you assume the correctness of that decision. We simply
say we would like to review it, and in the meantime, we will hold
things in status quo.

Mr, Cruixsizanx, That is right, -

The Cnamman. That is customary today when you are going
through a review procedure. c

Mr. Cruiksiank. That is right, Mr. Chairman, and we will sup-
port any legislation which we feel does maintain the status quo.
Our objection can be said in a sentence. That is, that after careful
study and review by our attorneys and others, that this does not
maintain the status quo particularly on the benefit side. On the
contribution side, it docs maintain the status quo. I do no wish
to_be categorical or abrupt about it, but that is our carefully con-
sidered opinion.

The Cramman. Proceed, please.

Mr. Cruiksiank. It may be argued that the number of people
thus affected is small. The principle is what is important, At a
time when' all progressive groups in the country are looking to
Congress to broanden and extend the benefits of social insurance and
in the light of the pledges made by both political parties, the people
expect a liberalization of the social-security program, and it would
be disastrous for Congress to take a backward step by adopting a
;egnlisti:c and narrow interpretation of the employer-employee re-
ationship.

The CHAmRMAN. It would be possible, would it not, for the Con-
igl‘ess to adopt the common-law concept and at the same time legis-
1ut,e %n other ways to bring about the coverage which is in dispute
1ere

Mr. Cruiksaank. I am sorry, I did not catch the first phrase.

The Cuaimrman. It would be possible for the Congress to readopt
the common-law definition of employer and employee and at the
same time, by legislation, bring coverage to those people who are
in these disputed areas.

Mr. CruigsHANK. Theoretically, it would be possible. I think
the Congress would run into a great deal of difficulty in sharpening
the definition of common law, so much so that it would almost have
to depart from common law. It would have to write new law be-
cause I should like to point out that in this joint resolution, the
seemingly simple return to common law is not at all simple becaunse
it is not at all sure just what the common-law concept is. :

The Caamman. I think it is sure that the common-law concept
is not the concept of the Supreme Court in the Silk case, because the
Silk case definitely says so. :
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Mr. Cruiksiank. I think it is quite clear, Mr. Chairman, what
it is not, but in a}'ﬂ)] ing the law, the Treasury and the Social
Security Board would have to apply it in terms of what it is, and it
is not sure what it is.

Now, it was bronght out in the previous testimony, Mr. Chairman,

that there would still, with these 'T'rensury vegulations, have to be
interpretation in specific cases, and I should lhm to point out that
if the simple concept or the simple reference to the common law,
as contnined in this resolution, were written into the law, there would
be the same kind of administrative determination that would have
: to be made.
The Criameman. You have to make an administrative determination,
¥ but you have something that has been building up for many centuries
: that perhaps has more stability to it than the choices that would have
to be made under this completely flexible and unweighted criterion
¢ set up by the Surpeme Cowrt.

Mr. Cruixsuanxk. Isuggest that that is open to question, hecnuse in
the field of workmen’s compensation where we run into this common-
law concept, it has been building up and it has been snowballing and
getting more complicated rather than less complicated,

The Cuamman. 1 agree that there is complication in the common-
law concept. I have not reached a final decision but I am wondering
if there is not o great complication in the new criterin with which the
Supreme Court ﬁus presented us,

Ir. CruiksiaNk. That would be simply a matter of judgment in

R

i either case, Mr. Chairman,

I The Citamman. I know that there is a lot of cogitation going on in
i Congress on giving some kind of coverage to self-employed. It might
i be possible that the Congress could reach a satisfactory solution of

that. That would take care of a considerable part of these twilight-
zone cases that we are discussing here now.

Mr, Cruiksuank. I think it would, Mr, Chairman. There would
still1 be some administrative determinations that would have to be
made.

The Cxriamraan. I think that is true and it would depend somewhat
on the sharpness of the congressional criterin,

Mr. Crurgsnank. That is right.

The Cuiairman. If we do like we did in the original Social Security
Act, of course you leave an enormous field for opinion, I am mercly
making the point, Mr. Cruikshank, that we do not plunge into complete
disuster by doing what is proposed here, because the Congress can

« “ aflirm what the Supreme Court has laid down, it can modify it, it can
R reject it. If it accepts it, or whatever it does, it has the opportunity
. to do justice in the kind of cases that you are talking about.

You may proceed. .
Mr. Crurksuank. There is a constructive approach to the problem
. available to Congress. The Advisory Council on Social Security will
' within 2 or at the most 3 weeks submit an interim report on the old-age
Y and survivors insurance part of the socinl-security Fmgmm. This re-
port will make recommendations on the matter of coverage. When
these recommendations are enacted into law with such modifications
as the Congress finds appropriate the problem will be solved. There
may well remain administrative determinations affecting border-line
types of employment, but they can be made without depriving any
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worker of the basic protection which Congress plainly meant to make
available. We therefore urge you to with‘ixold action on this measure
and to undertake instead a constructive program of extending and
strengthening the social-security laws,

That completes my statement,

) T}i? Curamrman. Thank you very much for your coming, Mr. Cruik-

shank,

Mr. Cruiksinank. Thank you, Mr. Chairman.

STATEMENT OF Grorak L. RURH, PRESIDENT op THE INDUSTRIAL AND OHDINARY
INSURANCE AGENTS CoUNCIL, AFIL, WAHHINuTON, D, €,

What factors prompted the enactment of the soclul-security law?

Among the Justifieations for the ennctment of the soclabsecurity law s the
fact that a very large number of our people shinply do not earn enough money
during their active perlods of lfe to put aside a sufliclent amount to sustaln
them tu thelr old age.  No one would publicly contend that, say, factory workers
ought not to be under the act, for these wage earners admittedly fit the classi-
flcation of those who are unable to support themselves in 0ld age out of thelr own
suvings.

Do insurance agents earn enough to sufeguard their own old age?

A relatively small number of insurance brokers and agents earn large in-
comes, but the great majority of insurance agents earn not more than the average
skilled and unskilled industrinl worker, Not since the Temporary Nationnl
Kconomic Committee's study on insurance matters have we been able to secure
any sort of realistic figures as to the average earnings of Insurance agents, Each
tndividual lusurance compuny can furnish information as to the earnings of
its respective agents, but those are “paper” earnings, not taking into account
the expenses Involved in such things as the agent's cost of transportation, of
tuking prospects to lunch and other entertainment, of the need to appear well
dressed and groomed.

In spite of the fact that the insurance ugents’ averange earnings would be
brought up quite considerably by the fact that a sprinkling of them earn large
incomes, it I8 still reagonable to assume that the average insurance agent's
net Income. I8 not above that of the average skilled and unskilled industrial
worker., When {t Is considered that the Insurance agent's calling demands ex-
penditures for keeplng up appearance not called for by the Industrinl worker,
it becomes plain that the Insurance agent fg even less able to save for old nge
than s his industrial brother,

Hven primitive social orders are known to have taken responsibllity for the
old and the inflrm members of thelr community, The Social Security Act seems
to be a recognition of our moral responsibility—to say nothing of econowmic
advantages to all—to meet our obligation to those who stmply did not earn
enough during their productive period of life to maintain them In their old age.

Insurance ngents slmply do not earn enough to enable them to meet current
obligations and at the same time to save enough for their old age. What better
reason than this can anyone think of for placing these agents under the Social
Security Act. .

It might be sald that some insurunce companies have pension arrangements
of their own for their respective agents, and that therefore there is no neced
to place these agents under the Social Security Act. The fact is that the insur-
ance companies’ penslon arrangements are most modest as far as the average
agent is concerned and would not in itself provide the average agent with
even food and shelter in his old age. Moreover, if agents should be excluded
from Social Security Act on the ground that the company employing them pro-
vides a pension plan, then all employees under a private pension plan would be
considered ineligible as far as the Soclal Security Act Is concerned.

It would scem that the most justifiable and realistic yardstick to use in de-
termining one's eligibility to the benefits of the Soclal Security Act, would be
a consideration of whether one’s earnings are sufficient to meet the current
cost of living and at the same time enabling one to save a little for old age.
That, it seems, would be an honest wuy to determine eligibtlity.

However, we know that sometimes the reality of a situation is obscured by
seemingly valld argiments and contentions, until the unreality seems real and
the reality unreul. 1In the cnse of insurance ozents, for instance, it was some-
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times argued that the fact that an insurance agent 18 pald on a commission
bagls rather than on a wage or salary basis makes him ineligible under the
Soclal Security Act, The fact {8, however, that an insurance agent cannot
snve more money for old age out of a $60-a-week Income just because he made
that $50 on a commission basia than he would be able to save if he made that
same amount, $50 on a wage or salary basls,
The grocer nor the landlord usk the insurance agent whether he earned his
money on a commisslon or salary basis for they do not give him more for his
" dollar Just because he earns those dellars on a commission basis.  The point i
: this: If a man's income s Insufficlent to enable him to save for old age, and If
i he works for some employer, that man ought to bhe under soetal security.
' Whether the earnings are reckoned on a commission or wage basis is beside
! the point. Tt is the income that matters and not the manner in which the in-
B come 18 computed. '

LR Another frequently used argument for excluding insurance agents from the
M Social Security Act, and one that many tndifferent people fall for, Is the con-
4! tention that an insurance agent is really an “independent contractor’”; that no
- employer-employes relationship exists hetween the agent and the {nsurance com-
i) pany whose coverage he sells, — SBuch an argument, it seems to us 19 agnio nhned to
o hide the reality of the situatlon,

An “Independent contractor” it seems reasonable to suppose, is a person who
buys commodities or services wherever he ean, at whatever price he and the
sellers can agree upon, and, fn turn, sell those commaodities wherever he finds
a market for them. He can sell at a profit If he ean get it, and he ean sell
at cost If he aees fit to do so, and he ean sell at a Joxs, if in his opinjon It I8 de-
K sirable to do #o at a given time because of change In market conditions, Above

’ all, he (8 the sole judge nn to cholce of his buyers, 1f he wishen to sell his

i servicer or commodities to a glven buyer there is no one to tell him that he
cannot do so,  The Independent contractor, it can be anfd, buya and sells.  'When
! he buyr the commaodity or service, it beconmes his property to sell or to give away
18 he seen fit,

No matter how lvely one's imaginntion may be he would be hard put to fit

an insurance salesman into the category of an “independent contractor.” An

: insurance agent does not buy an fnsurance polley from an insurance company
' and then turn around and sell it to a prospective policyholder. The fact s,
an insurance agent never sells anything of his own, nor does he assame any risk
as an insurer. The agent ix an intermediary between the npplieant for insur-
ance and the insurer, the company,

‘The agent has no part in drawing up a contract of insurance. The fusurance
company, in accordance with law and company practice, determines as to what
clauges and provisions an insuranee poliey §8 to contain,  The company has the
finnl say in determining whether an appileant for insurance s accepted or de-
clined. An agent may be ever so eager to procure a poliey of insurance for an
appHteant, but when the company refuses to accept the applicant, or his property,
there {8 nothing that the agent can do to alter the net of nonneceptance by the
company., The Insorance company then has the final choice of the insurance
buyer. The company determines the amount of premium to be paid, the mode,
pince, and time of pnyment. In a word, the insurance company fully and com-
pletely controls that which the nsurance agent sells, He har absolutely no
control over the insurance policy that he selis. He can only sell to those who
are acceptable to the company, and at a price and under conditions determined.,.. . .
by the insurance company. Where, then, does the agent’s independence come in?

It would seem plain that, by complete control of the Insurance policy that an
insurance agent sells, the Insurance companles thereby also have full and com- *
plete control of those who sell those insurance policles--the insurance ngent.

The CrammaN. We will meet here at 2 o’clock.
(Whereupon, at 12: 40 p. m., a recess was taken until 2 p. m. of the
same day.)

R

AFTERNOON BESSION

Rptart it

(The committee reconvened at 2 p. m., upon the expiration of the
noon recess. ) .

The CrARMAN. The meeting will come to order.

Mr. Neville. .
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STATEMENT OF JOHN F. NEVILLE, ASS0CIATE COUNSEL, NATIONAL
ASSOCIATION OF INSURAKRCE AGENTS

The Cuamman, Will you give your full name, address, and occupa-
tion to the reporter?

Mr. Npvine. My name is John F. Neville, associate counsel of the
Nationul Associntion of Insurance Agents. I am an attorney and
my oflice is at 27 Willinms Street, New York City.

In 1935 the National Association of Insurance Agents, a voluntary,
nonprofit organization of locwl insurance pgents, filed bofore the
Social Security Board a memorandum and brief covering the inde-
pendent operations of local insurance agents as not within the purview
of the socinl-security laws,

That representation has not been challenged since that year and
such independent contractor status has always prevailed, Recently a
proposed Treasury regulation, it is feared, may jeopardize this posi-
tion, This statement is now filed in support of House Joint. Resolution
296 and for the purpose of insisting on the continuation of that inde-
pimdeut status; not to be interrupted by any contrary Treasury reg-
ulation,

The National Association of Insurance Agents, organized more than
50 years ago, represents npproximately 100,000 insurance agents of fire,
castalty, and surety insurance companies from every State. During
all theso yoars these agents have oceupied in our economy the position
of small, independent businessmen operating on their own individual
account. Both before and since the origin of the Federal social-secur-
ity laws and in respect thereto, these local agents have operated as
independent contractors, wholly separated from any employer-em-
ployee relationship,

The work, duty, and obligation of local insurance agents is to act
and operate in ench local community respectively, as an intermediary
between insurance companies assuming liability for insurance protec-
tion and the policy holJels who purchage such protection through such
local agents,

At no time have these local agents ever occupied the position of em-
ployees of insurance companies. This is true because each one, in
nearly every case, represents several insurance compunies and exer-
cises complete frecdom and judgment in placing the requirements of
the public in a company of his own selection. It is rarely that any
buyer of insurance ever directs an insurance agent to place his insur-
ance protection in a given insurance company. The independent status
of these insurance ngents is recognized by insurance companies and by
property owners for the reason that there is no direction given by any-
one as to the form of the insurance coverage nor as to the company
that shall assume the liability protection.

It is understandable, therefore, that the whole body of local insur-
ance agents (fire, casualty, and surety) is vitally concerned about any
suggestion or challenge to have this clearly defined independent status
upset or abrogated and an employer-employee relationship substituted.

The Crraigman. Did you Kear the testimony of Mr. DeWind this
morning?

Mr. Nevicrs. Yes, sir,

74026—48-——08
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The Cramman. Did it indicate to your mind that they proposed to
upset that relationship ¢

Mr. Nevirre. Mr., &mirman, one thought e¢ame to mind. In the
statement of the gentleman from the Tressury Department there was
a statement that went something like this: That an agent or a broker
who had a well organized force would not be disturbed. It would indi-
cate to me that there would be made a distinetion between a large and a
small agent, which of course, hns nothing to do with the relationship of
the companies.

The Cuamman. Go shead, please.

Mr. Nevire. The insurance business, insofar as local agents ave con-
corned, does not lend itself to any such employer-employee relationship.
There is no direction cver given to the agent by anyone as to how he
shall work, what he shall do, where he shall operate, or what, results
are to ba accomplished. The very livelihood of an insurance agent and
the good will be constantly maintains in the business in which he is en-
guged, in the community in which he resides, depend upon the knowl-
edge and efliciency he displays as an independent operator.

A simple statement concerning the work of a loeal insurance agent
is contained in volume I, page 11 of the Restatement, of the Law of
Agency, by the American Law Institute as follows:

(3) An Independent contractor ts a person who contracts with another o do

something for him but who I not controlled by the other nor subject to the
other’s right te control with respect to his physical conduct in the performance

_.of the undertaking.

That definition exactly fits the acts, operations, and work of a local
insurance agent everywhere in this country.

It is understood that this representation is not intended to nor does
it np,]ply to the relationship existing between a local insurance agent
and his, clerical office help who are always the employees of such a
local agent. The relationship here discussed is that existing between
Joeal agents and the insurance companies in whose behalf they operate.

Therefore, the National Association of Insurance Agents is strongly
favorable to, and impressed with the necessity of the passage of House
Joint Resolution 296. This is not only for the purpose of preserving
the position its members have so long occupied in the economy of the
Nation, but also to avoid much confusion that is bound to arise if
that status shall now be disturbed.

Mr. Chairman, separate and apart from the prepared statement, I
have another comment that I would like to make with your permission.

The CHAIRMAN. Go ahead. :

Mr. Nevirre. We have no objection to the extension of social-se-
curity coverages to any other group or groups which Congress in its
wisdom should determine that they should have the benefits under the
Social Security Act.

It is my understanding that both branches of the Congress have
established committees to look into the entire social-security structure
with the specific purpose in mind of broadening social-security cover-
ages. We feel very strongly that the determination as to who is to be .
considered an employee under social-security laws is the prerogative of
the Congress and that such determination should not be made by any
girective or regulation issuing from a Government department or

ureau.
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The Cramman. Thank you vegy much. .
Mr. Nevirre. Thank you, Mr. Chairman, for the time.
The Cuaunran. Mr. Searls.

STATEMENT OF CARROLL SEARLS, ATTORNEY AT LAW, MEMBER OF
THE TAX COMMITTEE OF THE AMERICAN MINING CONGRESS

The Crramrmax, Will you give your name, education, and occupa-
tion to the reporter? )

Mr, Sparus. My name is Carroll Searls.: My residence is New
Rochelle, N. Y. | am an attorney at law, I‘ggmmrnl counsel for the
Newmont, Mining Corp., of 14 \Vul)i Street, New York City, 1 am a
member of the tax committec of the American Mining Congress and
am appearing here as its representative,

I am also vice president and director of Empire Star Mines Co.,
Ltd., an aflilinted company operating the North Star and Empire
mines in Grass Valley mining district, Californin.

The resolution now before your committee is of serious importance
to the mining industry, particularly in the older districts where
leasers, as they are called, provide a notable part of total production
and employment for a number of men.  The use of the leasing system
is widespread and prevails thronghout all of the districts in the Rocky
Mountain region, inclnding Colorado, Utah, Idaho, California,
Nevada, and Arizona, where it provides a substantial contribution to
the mineral production of the country.

The system of mine leasing has been in use for many years in the
Grass Valley district, California, where it was introduced by miners
from Cornwall. It was used long prior to the current social-security
legislation, and, while discontinue«Pfor a time when gold mining was
closed by limitation order designated as No. 1208, it has been re-
stored and since 1946 has been expanded to provide most of the pro-
duction at the Empire and North Star mines in Grass Valley, Calif.
- These properties would not now be in operation were it not for the
leasing system.

The chart presented herewith shows lessee production under this
system during 1947 and the first 2 months of 1948, From this it will
he noted that the total value of the ore has steadily increased, ns well
as the number of shifts worked. The average income per shift of the
lessee has likewise stendily increased until now it is approximately
$15 per day for ench shift worked.

This payment is substantially in excess of the current rate for miners
prevailing in the district, and constitutes a reward to the leasers for
their efforts and skill, and at the same time makes possible work on
the mining property which would otherwise of necessity be suspended.

The chart shows that while the tons of ore per shift of lessee is
limited to even less than 1 ton per shift, the average value per ton
is close to $50 per ton, which is hkewise substantially in excess of the
average value per ton of ore produced on company account, attestin,
further to the skill of ths miners in producing clean and select
ore.

If the rule making proposed by the Burean of Internal Revenue
were placed in effect, surh rining leasers would be included within
the employer-employee reiavionship and they would not only be sub-
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jected to the social-security taxes, both State and Federal, but would
ikewise soon find themselves included within the provisions of the

National Loabor Relations Act and the National Labor-Management
Relations Act or regulations thereunder, and subject to contracts ne-
Fotmted by unions. ‘This would put an end to the independence of
ensers, without which the system cannot prevail.

I believe that the resolution here under consideration should be
adopted because I believe that the status of mining leasers long rec-
ognized as independent contractors should be maintained as such, and
that the Bureau of Internal Revenue should not, nor should any other
bureau, be allowed to establish by regulation what the courts have
repeatedly held has not been enacted by Congress. In Empire Star
Mines Company, Limited v. Anglim (129 Fed. 2d, 914 (C. A. A. 9,
1942)) the court held that mining leasers were imiependent contrac-
tors tnd not employees of the leaser for Federal unemployment-tax
purposes.

at was the decision of the United States Circuit Court of Appeals
of the Ninth Circuit.

In Empire Star Mines Company, Limited, v. California Employ-
ment Commission (168 P. (2d 686 (1946) ), the Supreme Court of
the State of California reached the same conclusion.

It is of the utmost importance to continue the system of mine leasing
under which leasers, as independent contractors, are able to pit their
skill against the costs of mining, in the hope of grocuring exceptional
reward. As the United States circuit court of appeals said in the
Anglim case:

The typical leaser is the resourceful miner who prefers the speculative reward
along with the risks oy operating on his own account. There was in the practice
here no element of calculated tax avoidance. The taxpayer’s leasing program
was Inaugurated years before the Soclal Becurity Act was placed on the books.
We entertaln no doubt that these leasers should be classed as independent
contractors.

- The Cramman. It was inaugurated years before we ever had an
incomse tax.

Mr. Seanes. It was inaugurated prior to the days of Richard Coeur
de Lion. It was in the Stannaries Charter adopted in the year 1201
A. D.,because in that charter the rights which were then ancient, were
recognized and continued. The Cornish miners operating for tin on
Cornwall used what they called, and still call, tribute.

They then prevailed in having recognized their right to continue
to work mines for their own account, yielding and paying a tribute to
the owners, and that custom has been brought down through the ages
to the mines of this country, through the Cornish miners who were
brought to each district and it has been successful because the Cornish
miners themselves have been talented in following ore.

I could give an illustration where one of the Jeading mines closed
for many years, reopened under ample capital, with skilled engineers,
and they failed to find the ore. The mine was about to be closed. The
engineer in chnrge became later the director of School of Mines at
the University of Nevada, but still with all the capital and all the
skill they did not make & success of that mine until the Cornish miners
were put in there on s leasing system where they were allowed to mine
for their own account as independent contractors and within 8 months’
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time they had located ore, and ever since that mine has been one of
the successful mines of the district, employing 1,000 men.

The court continued : ’

‘We are not unmindful of the “eneficent purposes of the act, but the extension
of its benefits to wider flelds is not the business of the courts.

Nor in my opinion, is j¢ the business of the Bureau of Internal
Revenue.

The leasing system as presently conducted throughout the mining
regions of the West constitutes one of the last resorts for small mining
business in the mining indutry. :

1t is possible for a man possessed of skill and energy to “make a
stake” on n lease through his own efforts and with little capital. At
the same time, it provides not only a reward for skill and diligence,
but also makes possible the working of marginal deposits that might
otherwise be abandoned. Time and again, efforts of the leasers have
led the discovery of new ore bodies, some of which have made im-
portant contributions to the mineral wealth of the country. Any
regulations which tend to limit or restrict such a well-established, im-
portant, and productive system constitute a threat to the welfave of
the industry.

I would like to add also that the efforts of the leasers make avail-
to the industry ore that would otherwise never be developed from
the outlying portions of existing mines, Areas in which it is not
possible for mining companies to boss or supervise leases are granted
to independent skilled miners who produce from those areas and thus
Sd? substantial quantities to the minerals so necessary for our national

efense,

Thank you very much.

The CrarrMaN. Would you mind describing some of the relations
of the lessee to the owner$ .

Mr. Searrs. Yes. In each case the lessee selected for his skill and
diligence as a miner is allocated a certain block of ground defined
such as limited between two levels and two raises on a mine. He is
allowed to conduct all of his own development, excavation and mining
activities as his own judgment may direct. The mine exercises no
supervision over him.

He usually selects about half a dozen partners, Occasionally they
employ men themselves on day’s pay. ,

he only supervision or the only checking up done by the man-
agement is to insure that safety regulations are complied with.

The Caairman. And that good mining practice is followed ?

Mr, Searis. That good mining practice is followed.

‘We have as many as 30 separate leases working out in the North
Star and Empire mines in Grass Valley. We make certain that they
carry their workmen’s compensation insurance. Each leaser carries
his own. They emgloy new partners or additional laborers and we
know about that additional employment only at the end of the month
when they report the time sheets for workmen’s compensation
purposes.

The Cuarman. Do you guarantee them any minimum returns

Mr. Seares. No.

Tl:g Caamrman, Do you have them on any kind of salary arrange-
men ,
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Mr. Searis. Not at all, ’

The Cramman. Do you supply them with their toolst

Mr. Seares. The written contract provides that we sup{:Iy machine

+drills and we sharpen the steel and picks that are used by the men.
We also provide compressed air and power, but if they require slushers
or hoists or things of that character for local operation they provide
that themselves,

. They have to deliver their ore at the point of delivery within a
-certain schedule in order to conform with the other uses of the shaft
by other leasers.

But aside from those timing regulations the company has no con-
trol over their conduct, whether they work or not, or whether they do
two shifts per day or any other way in which the work is conducted,

The Cuairman. Within the limits then of maintaining safety and
maintaining good mining practice, you exercise no supervision at all
over the man?

Mr, Separws. That is correct, Mr. Chairman.

The Cuamaan, Thank you, Mr. Searls.

Mr, Srares. Thank you, Mr. Chairman.

The CnairmaN. Mr. Frank Donner.

STATEMENT OF FRANK DONNER, ASSISTANT GENERAL COUNSEL
OF THE CONGRESS OF INDUSTRIAL ORGANIZATIONS, WASHING-
TON, D. C.

The CrrairmaN, We are glad to have yon. Will you give your name,
residence, and oceupation to the reporter?

Mr. Donner. My name is Frank Donner; I am assistant general
counsel of the Congress of Industrial QOrganizations, which is located
at 718 Jackson Place, Washington, D. C.

"I should like to present the views of the Congress of Industrial Or-
ganizations in o*)position to House Joint Resolution 296,

This proposed resolution wonld amend the tax sections of the In-
ternal Revenue Code and the benefit sections of the Social Security
Act o as to deny coveragy to all those who are not under “common law
rules” in an employer-employee relationship. The proposed resolu-
‘tion is designed to have the same effect for tax purposes as if included
in the Internal Revenuo Code on February 10, 1939, the date of the
code’s enactment, and for benefit purposes as if included in the original
Social Security Act of 1935.

At a time when the expansion of socinl-security benefits is a uni-
versally agreed-upon objective in the public intevest, this joint resolu-
tion would severely limit social-security coverage.

Experts in the field, as well as both political parties, have committed
themselves to an enlargement of our social-security program. In 1944
the Republican Ylatform pledged “extension of existing old-age insur-
ance and unemployment-insurance systems to all employees not already
covered.” o

The Cuamsan. Did it pledge such extension by extending the
interpretation of the word “employee”?

Mr. Donner., It was not specified just how that extension would
be implemented, sir, : i :

The CriairmaN. So that any method on which the Congress decided
to achieve the objective would meet the pledge?
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Mr. Donner. That is correct.

The Cuamaran. Go shead, please.

Mr. DonNer. House Joint Resolution 296 would, it has been est1-
mated, retract social-security coverage from some one-half or three-
quarters of a million people. These individuals include outside sales-
men in the manufacturing and wholesale trades, insurance salesmen
door-to-door salesmen, owner-operators of leased trucks, industriui
home workers, entertainers, taxicab operators, loggers, oil-plant op-
erators, journeyman tailors, bulk cil station operators. Members of
these groups and their dependents would be denied the social-security
coverage to which they are now entitled.

But these individuals are among the most underprivileged in our
society. They fall within the marginal groups who peculiarly face
‘the risks of wage losses due to unemployment, premature death, and
old age. These individuals and their families face all of the risks
which social-security legislation was designed to alleviate.

The proposed resolution is justified on the ground that it will
“maintain the status quo.” It should be pointed out that the pro-
posed resolution would not maintain the status quo but would change
the law as pronounced by the Supreme Court. It is the function of
the courts to interpret the scope and meaning of legislation. And in
this case the Supreme Court has held that the Social Security Act and
the Internal Revenue Code are not limited in employment coverage to
the common law master and servant definition in its strictest sense
It ig, of course, axiomatic that the Supreme Court speaks with final
authority on the meaning of a Federal law. The Supreme Court has
S{)oken and this legislation would not preserve the status quo but
change it. It is the peculiar function of legislation to change the
status quo.

The CuairmaN, You would not deny the right of the Congress to
review the decisions of the Supreme Court?

Mr. Donner. If you are asking' me whether Gongress has the power
to change the law, of course I would agree with you that they have
the power. They have the power to abolish the whole social-security
system but I do quarrel with the term “maintain the status quo.”

T;le Cramrman. Your theory that this does not maintain the status

uo
4 Mr. DoNngr. Yes.

The CHaRMAN. And stays the operation of the Supreme Court
decision on the theory that the Congress is reviewing the Supreme
‘Court decision ? '

Mr. DonnEr. Normally, under our system of Government, as T un-
derstand it, the purpose of legislation is to change the status quo. The
function of the courts and the whole process of judicial interpretation
is to clarify the status quo. So that the act of legislating 1s, to my
mind, a change in the status quo in this field. .

The CHARMAN. I quite agree with you.

Mr. DonNEr. But the question is whether the Congress in its power
to review the decision of the Supreme Court in its own field is war-
ranted in staying new interpretations pending its own decision,

The CrAmMAN. Now the courts themselves do that in successive
processes of review. o
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Mr. Donner, It is true that the high court of Parlinment in England
was part of the judicinl system, but I do not think under our systemn
that Congress is o court,

The Criramman, Congress has the complete power to review any deci-
sion of the Supreme Court in its own field. Once you concede we
have the right. to legislate in this field, we have a right to review any
Su}']n'omo Court decision and aceept it or roject it or do ns wo plense
with it.

Mr. Donner, ‘T'o my way of thinking that is not an appellate func-
tion. You are changing the status quo when you legislate,

The Crirammran. We muintain the status quo until we complete our
review of the decision.

Mr, Donner. I think we are quarreling about, Inbels,

The Cuamman. There is no dabel.  You muintain the satus quo as
you go up in the courts and now the Congress has clearly indieated
it wishes to review the United States Supreme Court decision,

Mr. Donxexr. Let mo press that, one point further.  Does one Con-
gress have the power to interpret the intention of an enrlier Congress
as & court?

The Cuatraean. Not as a court. but as a Congress,

Mr, Dosnen. That is the point T am making.

The Cuatraran, That is inherent in the power of the Congress.

Mr. Donyen. That is correct, but the Supreme Court represents the
supreme law of the land and when they have interpreted the stutute,
presumably that is what it means,

The Camrman. 1t represents the supreme law of the land until
Congress overturns it in a field in which Congress can overturn it.

Mvr. Donner. But it changoes the status quo.

Tho Cuamman. 1t changes the status quo just as the Supreme Court
decision changes the status quo,

Mr. Doxyer. 1 do not agree that the Supreme Court decision
changes the status quo. I think it is useful to point out, that in a
three-way divided court this decigion is remarkable becanse all of the
judges ngreed that this was the appropriato test. There was a three-
way split but it was only on the propriety of the test. There was a
unanimous agreement that this was the approprinte test.

The Cuameman. 1 agree with you on the merit of having undivided
opinions, but sometimes a divided opinion is meritorious because in
tfmt, way all of the judges are not wrong.

Mr. Donner. I of course do not agree with that.

Moreover, it should be pointed out to the committee that on the
bonefit side as well as on the tax sido the status quo is not what this
proposed resolution asswmmes it to be.

This proposed resolution would make the common-law control test
the dominant or exclusive test in determining the employment. rela-
tionship but, even before the Supreme Court decisions in June of 1047,
many courts in applying a common-law test came to approximately the
same result as the Suprome Court did in the Silk case.

I think that is very important to point out, Senator, because we
assume there is n rigid dichotomy between what the Supreme Court
did and what the common law is and I de not think the case supports
that kind of distinction.
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The Cuamman. You were here this morning when we mentioned
that the Congress did not nceept the philosophy of the Supreme Court
in the Silk cnse when it adopted the Taft-Hartley Actd

Mr. DonNer. ¥ am going to address myself to that later on becnuse
I think it is reasonably important.

What this proposed vesolution does is apparently to elevate to n
statutory level that portion of the status quo which applies the most,
stringent tort theories of liability to employment relationship.

It would be serious enongh if the proposed resolution were confined
in its application to the elimination of coverage in the arean described
above,

However, objections to the proposnl must recognize the enormons
opportunity which it opens ap for evasion,  Tf the proposal is enncted
there can bo no question that there will be widespread attemnt {o re-
vitalize evasion (\(-viv«‘s which have been all to common in this area,

Onee agnin we will be confronted with situntions in which employers
renounce the right of control,  Wo will witness the spread of plang
under which salesmen ave foreed to necept a stotus which wonld deny
them coverago under the revised Inw.  We fonr the revival of practices
under which barber chairs are leased to individual barbers in order
to escape the obligntions of the Inw.

Now, Senator, this is an extremely important danger to my mind
that is posed by this resolution. We havae encountered situntions, for
example, where an employer has separated an employee by chicken
wire from the rest of the employees and converted him into an inde-
pendent. eontractor, where a barber chair hag been leased in an ob-
viously artificinl attempt to circumvent the obligations of the law.

The Cuameran. If insubstance theroe is that kind of evasion it onght
not to he, Now the preceding witness mentioned the system of leasing
mines. Tt often happens that in one mine you will have men frequently
employed by the mine owner and along some other drift you will have
a lessee,  They ave not even separated by chicken wire but their rights
and obligations are distinetly separated by the type of work they are
doing and the circumstances under which they are doing it,

Mr. Donner. T have my own opirion about mining leases, but T will
not. go into that,

Let. me point out one thing. thet in this field motive is immaterial,
if in fact a common-law relationship exists, Courts are impervious
to the fact that this was done for one particular imotive, as they should
be impervious.  So the fact that (his is done to civeumvent. the law does
not make any difference and the fact that it ‘is essentially an artificial
economic relntionship does not mnke any difference.

As long as the test is met on the controls of deing the work, that
man is not covered although someone at his side might be covered.

The Crramman. We are not in disagreement as to evasion,

Mr. Doxwer, The thing that troubles me, and T think the thing
that troubles n lot of employers who are not present here today, is that
it places the employer who has a social conscience at an economic dis-
advantage. The employer who wants to run his business without go-
ing into all of these “monkey shines,” who recognizes he is dealing
with emplovees and has responsibilities toward them, is placed at an
economic disadvantage as a resnlt of the strict test, bocause a striet
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test invites evasion, and I think it is somerhing that the committee
should bear in mind because it is a real evil,

Now let us get into this business of the common-law test. In my
opinion, strict common-law tests are not an appropriate guide in de-
termining the employment relationship for social-security purposes.
It is apparent from the House committee report that it was actually
the purpose of House Joint Resolution 296 to revive the “exclusive
control” or tort test in this field.

- Such a test might be appropriate to a situation at common law
where one person without fault may have to answer for an injury
done by another. ‘The purpose of the control test was to mitigate an
individual’s linbility in tort under principles of respondeat superior
by confining such liability to relationships where complete control ex-
isted. But such strict tests have no meaning in the context of social
security. Unemployment and want may strike just as readily and
cause just the same public burdens whether or not an employer retaing
full control over the manner and means of doing the work.

The basic justification for placing the burden of social security taxes
on the employer is that he uses the labor of others for his own profit
and not the fact that we may or may not choose to retain complete con-
trol over the means and manner of doing the work.

Want and insecurity are not analogous to torts, liability for which
may be averted by the manner of the “master’s” direction, and the
constant subservience of the “servant” to the master’s control. Wage
losses due to unemployment, old age, and premature death strike all
of those who are economically dependent upon an employer for a
livelihood. Xf the termination of the arrangement under which serv-
ices are performed would result in the wage losses, then we are deal-
ing with an employment relationship no matter what label the restric-
tive common-law tests apply to it.

The Cinamryan. You are aware of the fact that the Congress is con-
siderir.g very substantial increases in coverage?

Mr. Donner. Yes, sir,

The Crramman. It is considering how to handle the independent
emﬁloyee problem ¢

r. Donner. I have a section in my statement where I deal with
the alternative.

The Cuairman. All right.

Mr. DonNER. Moreover, as the lawgers on this committee are aware,
the philosophy and the principles of the common law are not so in-
flexible as to find an employment relationship only where the basis
for tort linbility would exist. Common-law courts still have the power
to mold the common Jaw to changing situations and, in contrast to
the resolution, would not hesitate to substitute a realistic definition of
enlfﬂoyment for rules fashioned for purposes of vicarious liability.

he resolution assumes that the decisicn in the Silk case is neces-
sarily inconsistent with an enlightened common-law interpretation.
But common-law courts have frequently stressed the fact that narrow
tests of control by no means determine the limits of the common-law
definition of employment. AsIhave already pointed out, even before
the Silk case, courts applying a so-called common-law standard inter-
preted social-security coverage broadly in order to effectnate its re-
medial objectives. And, if the proposed resolution were taken to
affirm decisions such as these and to give them uniform application,



SOCIAL SECURITY STATUS QUO RESOLUTION 71

ths coverage of the social-securily system would not be greatly differ-
ent from that indicated by the Supreme Court. .

A common-law standard, moreover, is both vague and lacking in
uniformity. One familiar with this field will readily recognize that
there is no single common-law standard for determining coverage.

. The Cuamman. Then there ought to be no objection to the reso-
ution.

Mr. Donner. But, Mr, Chairman, what the resolution does is to
- take the most restrictive common-law test and say that is the test.

The Cuamman. You now luy down the proposition that the courts
can do as they please anyhow?

Mr. Donner. Jf we have a test, why not have a complete test?
Why not have the Supreme Court test$

The Cuaiman. I think we have developed this morning that is
far from a clear test.

Mr. Donnen, Let me say this. I am going into the subject of
vagueness, I submit that, in contrast to the standard laid down in
the Silk cose, the common-law test is a combination of roller coaster,
escalator, elevator, and what have you. There is no common-law-
test.

‘The Crratrmax. It is a combination of many things that might be
described that way over many hundreds of years, Probably it has
much error in it, but it has evolved, as all our common law has evolved,
into a rule which is variously interpreted by various judges.

Mr. DonnNEr. Senator, I am confident if you looked at the common-
law test as applied in the States, you would find one court will come
to one result and another court, will come to another result with respect
to the same economic facts,

. The Cinammman. You saw the gentleman from the Governinent this
morning do the same thing in respect to half a dozen examples about
which we queried him,

Mr. Donner. I dp not agree with you, I think he showed that the .
test was a clear test and a good guide.

A common-law standard is both vague and lacking in uniformity,
One familiar with this field will readily recognize that there is no
single common-law standard for determining coverages.

ven in those courts which Furport to a[l) ly the control test, there
are s bewildering number of irreconcilable decisions. And even
within a single State one finds inconsistent decisions on who is an
employee at common law. Some cases emphasize the right to control
the details of the work; others are content if there is a general right
of control; while some find in the right to terminate the relationship
an implied power of control. Thus, the common-law test would not
provide either taxpayers, workers, administrators, or courts with a.
definite rule. : ,

In contrast, the simple, realistic test laid down by the Supreme
Court affords a far-greater measure of certainty of definition than that
luid down in the proposal. o

Moreover, the vagueness of the common-law test will produce e’
disturbing lack of uniformity in an area where uniformity is most
desirable, : ‘ . :

The Crairssan. There is quite a little flexibility in the resolution.
The words are “usual common-law rule.” That gives you quite &
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little elbowroom. If mot, then under your argument you have
definiteness.

Mr. Donner. Under the cornmon law.

The Cniamman. You sny that does not give flexibility. If it does
not give flexibility, then it connotes definiteness. If it connotes defi-
niteness, yon have reversed the theme of your argument.

Mr. Donner. No, sir. I said that the common-law test does not
give uniformity or definiteness bocnuse the common-law test is (a)
vague and (b) interpreted differently in our various districts because
it 18 vague,

The Cuamraan, It gives elbowroom for development.

Mr. DonNer. On the contrary, it gives elbowreom for confusion,
und no one knows where he stands,

The Cnatrman. There seems to have been enough clarification for us
to suggest the inclusion in covernge of 500,000 to 750,000 people who
previously had been excluded.

Mr. Donner. That is correct.

The Cirairaran. So there was a practieal exclusion rule in effect
prior to the Supreme Court decision, and your contention is that there
1s now o practical inclusion rule under the Supreme Court decision,
and my contention is that the Congress should review the whole sub-
ject and reach its own decision.

Mr. Donner, I am sure it will, but I still say that the Supreme
Court is (@) clenrer than the common-law test and () more con-
ducive to uniformity.

The common law as applied in the Federnl court is, of course, that
of the State in which it is sitting. But the common law in one State
as to who is an employee may not be the same as the common law in
another State. Our experience in the social-security field with States
applying the same tests indicates a wide diversity of conclusions with
regard to the coverage of similarly situated individuals, such as taxi-
cab drivers, bulk-oil station operators, and so forth.

The Ciamman. The diversity often works to the advantage of
the employee. -

Mr. DoxnEr. You mean he can congratulate himself that if he were
in another State he would be worse off

The Cramrman. He can congratulate himself that he found a fa-
vorable decision, whereas other qualified competent jurisdictions
would have rendered an unfavorable decision,

Mr. Donner, Enough of this fencing. Will you not agree with me
that it is important to have uniformity in this field{ ‘

The Cuarrman. I am not sure.

Mr. Donner. Will you agree with me that it is more important to
determine coverage on the basis of an economic relationship rather
than on the place where you live?

" The CHAIRMAN. Are you talking from the Federal standpoint?

Mr, DonNER. Yes.

The CaamMan. From the Federal standpoint, I think there should
be uniformity. ‘

Mr. Don~er. I say under the common-law rule there is no Federal
common law, that the Federal court interprets the common law as it is
interpreted in the State.

-The CHaremMAN. It defines 48 different interpretations of it. I say
sometimes that is to the advantage of the employee.
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Mr, Donwer. Because he cun be worse off ?

The Cuamman, The employer might figure he would be worse off
in the same jurisdiction, .

Mr. Donner. It is to the disndvantage of the employer, becauso an
employer in a liberal State which has a broad coverage concept is
placed under an economic handicap because he is placed in competi-
tion with employers in Stutes where you have narrow coverage.

The Citamman. You cannot make argument by ealling something
liberal or narrow. The point is to find a right criteria, Just call it a
right criterin.  You do not muke weight by ealling it narrow or liberal.
"That is an escape from criterin and an escape from argument,

Mr. Don~gnr. That may be, but when the courts said “liberal” they
mesn a broad interpretation. I am still deluded enough to believe that
it is a good thing to have & broad interpretation, that it is & good
thing to cover as many employees as possible. 1 may be wrong, but
that is my point of view. . .

The Caamean. We are working to that end, and we are going to
achieve it, in my opinion,

Mr. DonNer, Now we come to the Hearst case,

Both with respect to the vagueness of the common-law standard
und its lack of uniformity the Supreme Court, in National Labor Rela-
tions Board v. Hearst Publications (822 U. 8. 111), has spoken words
which are well worth repeuting: ‘

The argument assumes that there I8 some slmple, uniform, and ensfly applicable
test which the coutts have used, in dealing with sueh problems, 1o determine
whether persons doing work for others full In one class or the other,

Unfortunately, this Is not true,  Only by a long and tortuous history was the
simple formulation worked out which has been stated most frequently us the
test for declding whether one who hires unother I8 responsible fn tort for his
wrongdoing.,  But this formula hus been by no means oxelusively controliing
to the solution of other problems, And its slmplicity has been illusory because it
18 more largely simplicity of formulation than of application,

Few problems in the law have glven greater varlety of applieation and confilct
in results than the cases arising in the horderland between what is clearly an
employer-employee relationship and what is clearly one of independent entre-
prenenrial dealing.  This is true within the limited field of determining vicarious
liability In tort. It becomes more so when the field Is expanded to include all of
the possible appltications of the distinetton,

It is hardly necessary to stress particular instances of these variations or to
emphasizae that they have arisen princlpally, first, in the struggle of the courts
to work out commoi-law liabllities wliere the legislature has given no guldes
for judgment, more recently also under statutes which have posed the sume
problem for golution in the light of the enuctment’s particular terms and
purposes,

It Is enough to point out that, with reference to an identical problem, results
may be contrary over a very considerable region of doubt in applying the dis-
tinetion, depending upon the state or jurisdiction where the determination is
made; and that within a single jurisdiction a person who, for instance, is held
to be an “independent contractor” for the purpose of tmposing vicarlous lability
in tort may be an “employee” for the purposes of particular legislation, such as
unemployment compensation. (8ee, e. g.. Globe Grain & Milling Compony v.
Industrial Comm. (98 Utah 36, 91 P. 24, 512).) In short, the assumed simplicity
and uniformity resulting from application of “common-law standards”™ does not
exist,

Now you raised the question this morning about the persuasiveness

of the change in the Taft-Hartley Act so as to define an employee to

- exclude an independent contractor—the persuasiveness of that legisia-

tive action in establishing the loss of vitality of the Hearst case to show
congressional intent, D
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Let me say first that the Labor Board is now wrestling with the

" problem of what an independent contractor is under the Taft-Hartley

Act because, as you know, an independent contractor does not mean

* anything; it is a trap; it is a legal conclusion of nonliability; it does
- not say anything it does not-define anything.

The CuammaN. You now make the point that the courts wrestle
with the problem, and, if the courts do not wrestle with it, you transfer

' th?wp oblem to the administrative agencies{
r.

Donngr. The courts have wrestled with it, and I think they have

- come out with somethin

g,
The Crxairsran, All Ignm trying to say is that you do not get rid of

" your guestions by transferring them from the courts to the adminis-

trative agency.

Mr. Donngr. I do not suggest that, but the Silk case is a decision
of the court. . .

The Cuamsan. So you are sort of a purist, I gacher, in trying to
have things clear and automatic and clean cut, but you cannot achieve
that by transferring issues to administrative agencies,

Mr. Donngr. Let me moke one thing clear: There will never be a

" definition of “employee” that is written in stone and handed down from
- Mount Sinai-—a definition that is automatically enforceable and under-

standable and leaves no room for doubt.

The Cuamrman. Do you not think that we could narrow the field
of dispute?

Mr. DonNERr. But I think that we can have a definition that defines,

_and certainly we want a-definition that defines.

The CramrmaN. I am in favor of that.

Mr. DonnEr. Also, we want a definition that defines realistically.

The CuamrmaN. I am in favor of that.

T think basically there is very slight difference between us.

Mr. Donner. Well, it is a big “slight.”

I am very close to the Hearst case because I helped prepare the brief
in the Hearst case.

The Caammman. You won it, too.

Mr. DonNER. Yes.

The CuammmaN. Then you lost in Congress.

Mr. DonNER. That disturbs me, too, because I think it is bad for
Congress to reverse a decision of the Supreme Court.

Tﬁge gHAIRMAN. Every lawyer thinks it is bad to bave his decision
reversed.

Mr. Donner. We could have a discussion of that some day and
start with the Portal-to-Portal Act about the dangers involved in the
congressional reversal of court decisions; but, be that as it may, let
us suppose that Congress did do this thing to the Hearst case,

Certainly, by reason of the fact that Congress thinks a certain kind

_ of individual should not be protected in his right to self-organization

you, we are now working on the problem to see

and collective bargaining, it is hardly persnasive that you should maybe
remove from those people the right to protect themselves against wage
losses due to unemployment and old age.
The CaarMAN. That result does not follow, because, as I stated to
how we can cover them.
Mr. Donner. I am working on what happens if this resolution
passes, : '
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The Crairman. If this resolution passes, we will simp!fr have time
to work toward that objective, and we will stay the proceedings just as
they do in court,

Mr. Donner. Well, I do not agree with that.

If the proposed resolution were adopted, coverage would become
dependent upon the state of the law in a particular locality. 'This
would Balkanize our entire social-security system. Employees would
enjoy benefits not on the basis of their economic relationships, but on
the basis of the State in which they happen to live.

During the f)o.st few years and certainly since 1945, right after the
Hearst case, there has been a distinct and observable elimination of
the checkerboard results in the field of coverage produced by varying
applications of local common-law concepts.

The recent Supreme Court decisions have been one important step in
the steady drive toward uniformity.

The majority of the House committee has suggested that this resolu-

tion is justified because of the difficulty inherent in pay-roll-tax pay- .

ments where unconventional relationships are involved. But the mere
absence of a wage fund as such is no reason for denying coverage.

There are many individuals who are employees even at common law
"who do not have the same relationship to the employer as production
workers or mill hands have. But no one could contend that the
employer could relieve himself of the burden of social-security-tax

ayments, which, after all, are a part of the cost of doing business,
ecanse it is difficult or inconvenient to do so.

It is difficult to see why the finuncing of the social-security fund
through a pay-roll tax requires, as the majority suggest, the elimina-
tion of existing tests and the substitution of a strict common-law
control test.

The Cuamrman. That is the usual common-law test?

Mr. DoNNER. Yes,

What does that mean ?

The Cramman. Well, that gives you more elbow room. It is dif-
ferent from strict.

Mr. Donner. I think it is one of the worst things that legislators
can do; namely, to deliberately le%islate ambiguity.

The CuamrMan. It gives you the same discretion, perhaps, as the
administrative agencies are claiming under the proposed resolution.

Mr, Don~er. But the administrative agencies are under the watch-
ful eye of Congress, you know.

The CHARMAN. I wish that were literally true.

Mr. Donner. Finally, it is no justification for the resolution to
suggest that it might be that such individuals will eventually be cov-
ered as self-employed individuals. In the first place, it is extremely
gzob]emuticul whether all of the existing social-security benefits can

applied to the self-employed. Moreover, it is universally agreed
that to the extent that self-employed individuals are covered the
amount of contribution will probably be higher for such personnel.

This would mean that even though a worker occupies the same
economic position as his common-law counterpart, he will be forced
to bear an excessive burden for social-secerity protection. This dis-
crimination is indefensible.

The Crairman. That will depend on what kind of law we enact.
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Mr. Donner. Yes.

The Cuamrmax. There are some suggestions that will eliminate that
criticism,

Mr. Donner. Yes, -

Section 2 (b) of the resolution provides that the amendments to
the benefit sections:

* ¢ * ghall not have the effect of volding any determination respecting
eligibility for, ox amount of, benefits of any individual * ¢ * made prior to
January 1, 1948, or of preveanting any such determinution so made from continuing
to apply on or after January 1, 1048,

In other words, the test of whether benefits would be protected is
whether a determinstion has been made. There is no guidance what-
soever as to what the meaning of the term “determination” is. It is
not clear whether it means an official adjudication with respect to
coverage or a determination that an individual is entitled to receive
benefits.

Whatever the meaning of section 2 (b) is, it seems clear that under

' it two results will follow:

1. Certain iudividuals will continue to be covered by the social-
security program despite the fact that similarly situated individuals
with respect to whom no determination has been made will not be
covered, an .

2. The covered individuals, thonz%h entitled to accumulated wage
credits and enjaying insurance benefits, will not be subject to the tax
provisions of the law nor the reporting provisions.

In conclusion, because the proposed resolution improperly excludes
from social-security coverage large groups of indlviliuals who are

eculiarly exposed to the risks which social-security legislation was
Sesigned to alleviate; hecause the proposed definition of “employee”
is completely at odds with the realities of industrial life; because
the definition lacks clear content and would promote confusion and
diversity of interpretation; because it would place the employer who
accepts the social responsibilities of his position at an economic dis-
advantage; because it would place a premium upon evasion and sharp
practice. House Joint Resolution 296 should not be approved by this
committee,

The CuiarrmaN. Thank you very much for coming.

Mr. Doxner. I enjoyed it very much.

Lhe Camrman. Mr. Adler?

STATEMENT OF PHILIP ADLER, JR., PRESIDENT, AMERICAN
HOSIERY MILLS, INDIANAPOLIS, IND,

The Crxamman. Will you state your name, address, and occupation,
to the reporter?

Mr. ApLer. My name is Philip Adler, Jr. I am president of the
American Hosiery Mills, Indianapolis, Ind. Indianapolis is my
home.

Qur business is the manufacture and sale of women’s hosiery, which
hosiery is sold through some 12,000 salespeople, who call upon cus-
tomers in homes, oflices, places of business, and so forth.

Orders are taken by the salesperson and provision is made for the
purchaser to pay to the salesperson her commission at the time the
sale is made, which commissicn is retained by the salesperson.
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The order is sent to Indianapolis, and shipped to the consumer for
the balance, c. o. d.

Qur business is conducted entirely by mail in every State of the
Union. We have no personal contacts with the salesperson. Their
activities are performed on the average of many milles away from
the home oflice of our company. We have no branch offices.

Our salespeople employ n special skill in selling hosiery. Their
success depends entirely upon their ability to determine what pro-
spective customers they desire to call on, what methods they may
use to increase their clientele, what means of advertising they may:
wish to employ, and so forth.

Our line is confined to women’s hosiery and men’s socks; we carry
no other products.

When a salesperson ealls upon a prospective customer she may be-
come a logical prospect for merchandise other than ours—such as
dresses, foundation garments, greeting cards, toiletries, and so forth,
and the skill which our salesperson uses to get a hosiery order is the
same kind of skill which she uses to get order for other products.

Since this is true, we encourage our salesperson to carry other mer-
chandise in which their customers may be interested.

While prices to the consumer are suggested, as is also the sales-
person’s rate of commission, the salesperson is not under any
compulsion either to sell at the suggested price, nor to colleet the sug-
gested commission. She may lower or increase either at her dis-
cretion. As a gesture to a friend, a salesperson may, and we believe
often does, accept an order without collecting any commission,

Our salesperson is supplied with facts about our products, the fit-
ting of the same, colors available, descriptions of various styles, and
she also receives from time to time suggestions as to how she may pro-
mote the sale of our products. .

But she 1s never under any compulsion to use any of these recom-
mendations, In fact, our contact with the salesperson is of such a
nature that we have no means by which we could exercise compulsion
or control of any kind.

The commission which a salesperson may or may not received for
taking an order never comes into our hands. Therefore, we cannot
know its exact amount.

The Cuairdan. Is it not common practice in the case of an inde-
pendent merchant, let us say a grocery merchant, to have representa-
tives of the suppliers come around and show him how to arrange his
windows; show him how to display his bread; show him how to in-
crease his salesf Is that not a conmon practice?

Mr, Avrer. Yes, sir; that is quite common.

ﬁ[z‘nlnyv businesses resort to sales helps or dealer helps as they are
called.

The Crnarrman. That in itself does not destroy the independence
of the merchant ?

Mr, Aprer. Certainly not. It is in the realm of advertising and
sales promotion.

The salesperson may use her own car or a public conveyance to
contact a customer, or she may make such contacts over the telephone,
by mail, or while making a social call. She may travel long distances

74026—48—8
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into neighboring communities, or confine her business to her own

‘ neghborhood.

. ur salesperson may choose to sell as many orders or as few orders
as she pleases, or for which she has the disposition, time, or energy.
She may sus;iend or resume her selling operations when and if she

. chooses, We have no control over the selling time.which she may wish
to put in, :

he Crxarraran. Does she have to buy a kit bag?

Mr. Aprer. No, sir; that is sup][])]ied to her, but she has the option
of buying other sales supplies which are helpful in promoting her

. business.

Our 12,000 salespeople are constantly changing their residences
and they may or may not report to us promptly such changes of ad-
dress. Thero are many instances where, because a salesperson has
moved or is on vacation, we are completely out of touch with her for

" Jong periods of time,

’Iﬁxe CuammaN, Would it be practicable for you to keep the neces-
sary contacts with these Xeo le to enable you to fill out intelligently
the form which must be filled out in connection with social security?

Mr. Avrer. Not only would we have to keep in close contact with
them, but they, in turn, would have to keep in close contact with us,
because we have no way of knowinﬁ' what money passes into their
hands as a so-called commission or whether any money, in fact, passes

. into their hands.

The Cramaan. So you would have to revolutionize the contact of

_ your business to com‘)ly with the new regulations ?

Mr. Aprer. Entire ‘y

Moreover, I make the point a little later that we doubt whether the
sales person herself could properly indicate how much money passes
into her hands and designate how much of that would be eligible to be
allocated to the expense of her doing business,

. Since these are the facts, it is evident that the situation of any sales
person of ours is one of complete independence, and sales people have

. always considered themselves as independent in their own minds. No
88’ es persen has ever claimed to us that she considered herself as an
employee for the purpose of securing social-security benefits,

e are at a loss to know how it would be within our power—no mat-
ter what expense we might be willing to undergo—to obtain accurate
records on 12,000 or more individual sales people, because we have no

‘ lwxvay of knowing what any individual receives from the sale of our

oslery.

We do not know whether she raises or lowers the suggested commis-

.sion, or whether she waives the commission entirely.” We have no
right to compel sales people to report to us, nor any way to check the
accuracy of such reports if they were made,

A considerable percentaﬁe of our sales people would have difficulty

-even in preparing a properly informative report. ‘

If 4 sales person carries lines other than ours, we have no way o1
knowing what portion of her business expenses are properly allocated
to our line,

As o matter of fact, we seriously doubt the ability of the sales person
properly to make this allocation herself,

any elderly women sell the American Hosiery line, Some of these
are receiving old-age assistance and they take orders to augment this
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‘meager subsistence. If such a sales person is declared to be our em-
ployee and her income exceeds $14.99 per month, she thereby loses her
ri Kt to old-age benefits under the law.

There is no such thing as unemployment of a sales person in this
field unless it be strictly volunl’arg. If one of our sales people desires
not to sell our hosiery, then hundreds of other opportunities are im-
mediately available for her to sell other hosiery or other products in
this field. Ier economic success is entirely dependent upon her own
efforts and choice. .

The Cuamman. Thank you very much, indeed, Mr. Adler, for
coming,

Mr, Aprer. Thank you, sir, for the opggrtunity of being here,

The Cramraran. Mr. Wallace E. Campbell.

STATEMENT OF WALLACE E. CAMPBELL, VICE PRESIDENT OF THE
FULLER BRUSH CO., HARTFORD, CONN.

The Cramrman. Will you give your name, address, and occupation
to the reporter?

Mr. CameeerL. My name is Wallace E. Campbell. I am vice
president of the Fuller Brush Co., of Hartford, Conn., which started
n business in 1913,

I would like to lift one paragraph which I will read later in this

-very brief memorandum by statinﬁ that so far as the Fuller Brush
Co. is concerncd, we are very much in favor of the studies going on
today which plan the extension of social security for the independent
contractor or the self-employed.

‘We, however, hope that this is done as the result of congressional
or legislative study rather than by judicial decision or departmental
regulation or determination.

To continue with the memorandum, you will recognize me quicker
when I tell you that my company, the Fuller Brush Co., sells its prod-
ucts to the Fuller Brush man, the gentleman who calls at your home
Eeriodicn!ly and supplies your wife with all kinds of brushes, tooth-

rushes, hair brushes, furniture brushes, and also brooms, wet and dry
mops, polishes of all kinds; in other words, more than 51 varieties for
use from cellar to attic and from head to foot.

When we started business, we believed that to get the business from
the housewife we had to use the home-town businessman to get it. So
we sold our goods to a local man residing in a town or city and he sold

" them to his customers, his friends, and acquaintances.
We gave him a territory within which he could sell our products,
“just like an automobile dealer sells autos. Instead of a Ford dealer,
¢ was a Fuller dealer.

For over 35 years the housewives in the United States have dealt
with the Fuller dealer, their home-town businessman. 'This is the
way we operate today and it has proven successful.

would like to interpolate here by stating that in the years 1906 to
1913, before our business was incorporated, Mr. Fuller, who is still
active in the business and is chairman of our beard, started to make
brushes in the cellar of his sister’s home in Summerville, Mass., nights,
and going out and selling them during the day. He did that for over
6 years.
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In the towns where he would go he would interest a man and turn a
kit over to him and continue to the next town.

As 8 matter of personal history, I started selling Fuller brushes in
1916 to pay college expenses and when I got through college I decided
I woukf stay in the business. So that X know pretty thoroughly
the history of the business which I want to discuss very briefly.

The desler buys from us at wholesale prices less recognized wholesale
trade discounts. :

He sells at his retail price. We do not know what his retail {n‘ice is.
We do not know to whom he sells,. We do not know when he buys
from us whether he is buying to refill his inventory or whether he is
buying to fill orders which he has obtained from his customers.

f he gives credit to his customers and they do not pay him, it is his
loss. We do not know anything about his credit losses, his expenses,
his profits, or losses. e never reports anything to us. We must sell
him goods for 1 year from the date of his contract. We have no con-
trol or supervision over him in any way, shape, or manner.

He may sell to whom he pleases, in the manner he desires, and at
such time or times as he himself desires.

Inshort, we are wholesalers and he is a retailer.

Such individual is in no way restricted to sales of products produced
by the Fuller Brush Co., but ¢an and does sell other articles manufac-
tured by other companies or other services. Some of such individuals
have regular jobs and sell the company’s ])roducts in their spare time.
Some operate in their territory through their wives or other members
of their families or other persons hired by them,

As a matter of fact, during the World War we had about 2,000 of
the wives of GI’s who went to war who continued to sell Fuller brushes
ifn their territory for their husbands while they were in the armed

orces.

Many of such individuals sell the products purchased by them at
wholesale from the Fuller Brush Co. to clubs, stores, and other outlets
at prices so determined by such individuals.

uring the operation of the Office of Price Administration the Ful-
ler Brush Co. filed no retail prices, but such prices were filed by each
dealer or buyer to conform with his practice. The Fuller Brush Co.,
therefore, has no accurate data upon which it could possibly compute
the profits of such dealer or buyer.

Under the form of doing business practiced by the Fuller Brush Co.
there is no method by which the company could file a return with the
Bureau of Internal Revenue for the purpose of showing the income
of such dealer or buyer.

It would be impossible for the company to file such returns under
oath so long as the company continues to do business in the present
manner.

Under the company’s present method of doing business it would be
impossible to determine when tax payments should stop because there
would be no available information as to when the $3,000 limit referred
to in the Social Security Act would be reached by any one individual.

Both the Social Security Act by its terms, and the act requiring
withholding of tax payments contemplate an amount of “wages” or
“remuneration” to be in the hands of the company required to make
such payments on behalf of individuals. Under the method of doing
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business adopted by the Fuller Brush Co., it is impossible to withhold
any amounts from such dealers or buyers because the company at no
time has any funds in its hands due to such dealers or buyers.
The very word “withholding” contemplates that there is something
that can be withheld from. It is not possible to withhold from noth-

ing.

%‘he utter impossibility of computation is further shown by the fact
that at the present time there are approximately 7,500 dealers or buy-
ers who have contracted with the Fuller Brush Co, Only slight {
more than 5,000 of such dealers or buyers order from the company each
week and the identity of this 5,000 varies from week to week,

What I have described, I believe, gives you the general relutionshi{)
between our cempany and the dealers who sell our products at retail.

Now, let me d-al a few minutes with the retroactive features of the
}»roposed regulations. I might sa{ that I am not a lawyer and what

am going to state now I think a lawyer would say is without preju-
dice either to the Government or our own company.

QOur company had a ruling on October 22, 1937, from the Bureau
of Internal Revenue that these dealers were not employees of the
Fuller Brush Co. for Federal employment tax purposes.

On August 21, 1943, the Bureau of Internal Revenue revoked this
ruling. This whole subject is now a matter of litigation in the courts,

Actually, when that ruling was revoked we were never called in, we
were never given any reason for the same, and we had no conferences
of any kind. 'We have paid under protest to the Bureau of Internal
Revenue a token payment and are suing for recovery.

That is the litigation to which I refer,

If this complicated regulation applies to the Fuller Brush Co.
and the dealers selling its products, it means that the Fuller Brush
Co. would itself be liable for past taxes, for a Eeriod of approximately
5 years, not only for that portion of the tax which the employer would
be supposed to pay out, but for that which the dealer would be
snpposed to pay, because, as I pointed out, we have no way of knowing
what the dealers make or made, and we have no way of collecting any
amounts from such dealers, even if they are still dealers.

Obviously, in nearly 5 years, there has been a great turn-over,
Possibly some arbitrary formula could be used, but it would result
in the company paying sossibly over three-fourths of a million dollars.

As to the future, as distingnished from the retroactive features of
the regulations, should it be established that the proposed regulations
cover the company and the dealers, it would mean that we would have
to change our entire method of doing business.

The dealers would have to become employees of the company and be
put on either a salary or commission basis, which many would prob-
abiy resist.

t would mean the setting # of elaborate personnel and of account-
ing records throughout the United States. Today, these dealers are
not held to be employees of the company in any State in the Union.

But should we be forced to renrganize, we would incur expenses for
workmen’s compensation insurance as provided by the laws of the
various States, public liability insurance, and withholding of income
taxes.

It would be inevitable that the price of our products would increase,
adding to the vicious inflation cycle.
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Moreover, such a change could not be accomplished overnight.
Thus, for some period the production of the company’s products would
have to be cut. ~ The production jobs provided by the company would,
therefore, be affected, and at the same time hrge numbers of individ-
auls who are not dealers would be deprived of their present oppor-
tunijty to make a substantial income.

IFrankly, we cannot conceive that it was over the intention of the
Congress to force changes in the established and successful way of
doing business by any company. Stability in the manner of doing
business is a fum{unentul necessity for any company.

We ave entirely in favor of granting independent contractors and
self-employed persons like IFuller-brush dealers, the benefits of social
security as solf-employed. This, however, is o matter for legislution
and not for administrative ruling, and it is & matter we understand
Congress now has under consideration.

I might sny I was quite surprised this morning to have the vepre-
sentative of the Treasury Department, state that he knew of no plan
that had ever been submitted for the coverage of the self-employed
because in the spring of 1946 T heard Mr. Altmeyer reconimend to the
Committee on Ways and Means the coverage of the self-employed
through Internal Revenue on the income-tax blanks, It is u very
interesting system.

The Cuamsman. That has been kicked around since the beginning of
social security,

Mr, Camesecn. I was quite surprised that commment was made this
morning.  'Weo are thoroughly in fuvor of o plan for covering the self-
employed.

t seems obvious to us that these proposed rules and regulations
should be held in abeyance and that the Congress should have an oppor-
tunity to pass upon coverage by legislation and not force the economic
impact upon businesses which would be occasioned by these compli-
eated and ill-conceived regulations.  Moreover, and, most important,
Congress’ ultimate decision by legislution as to who wil! be covered
may be entirely different than the coverage provided by the proposed
regulation in which event the confusion, possible prohibitive expenses,
litigation, and reorganization occurring under the proposed regula-
tions would have been in vain. This unnecessary burden wounld be
obliterated by maintaining the status quo of the present regulations
until Congress acts,

Therefore, the Fuller Brush Co. respectfully urge the adoption of
this joint resqlution,

The Cuammman. Thank you very much, Mr. Campbell. We are
glad you could come,

Mr, Campperr. Thank you for the courtesies and I would welcome
the opportunity of going before that distinguished committee at such
time as possible for further discussion of that matter,

The Cuamman. Let me suggest you get in touch with Mr. Stanle
and he will tell you the rigmarole for getting in touch with the aJ‘:
visory council,

Mr. Camenern. Having spent about 4 years in our own legislative
office in Connecticut I know I have got to go through quite a routine.

Thank you very much. '

The Cuainsan, Mr. Marshall A, Wiley ¢
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STATEMENT OF MARSHALL A. WILEY, ATTORNEY, APPEARING FOR
MASON SHOE MANUFACTURING CO., CHIPPEWA FALLS, WIS,

The Cuamaran. Mr. Wiley, will yon be seated, please.  State your
name, address, and oceupation. We are very vhui to have you here.

Mr, Wiley is the son of our very fine Senator from Wisconsin, Sena-
tor Wiley.

Mr, WiLgy. Mr, Chairtnan, my name is Marshall A, Wiley, T am
attorney at law of Chippewa Falls, Wis. I am counsel for the Mason
Shoe Manufacturing éo. of Chippewa Falls, and T am here on its
behalf, T have a stutement, whicfx. with your permission, I will read.

The Cuamman. Proceed, Mr. Wiley.

M, Winey. The Mason Shoo Manufacturing Co. is engaged in shos
manufacturing and in direct-to-the-consumer selling, It is a small
company, but it is important to the small city of Chippewn Falls,
a city of 10,000 people, It is a stable industry. The total employees
in Chippewa Falls are 175, Last year, the total volume of business
of the company was approximately $2,000,000.

I would like to digress for a moment and mention that the company
was founded in 1903, At that time, it was engaged in the manufactur.
ing of shoes which it sold through jobbers, By 1923, in the depression
years which followed the First. World War, it found in very severe
financial condition and it changed its method of operation so that it
entered the dirvect selling field, It has continued in the direct solling
field from that time to the present and I might say that it took it from
1023 to 1943 to eliminate its earned deficit and get over onto the
black side of the ledger.

The company sells its products through salespersons it solicits by
mail and by branch offices located in several of the principal cities.
Last year over 16,000 persons sent in one or more orders for items
appearing in the catalog.  Theso snlespersons have never been con-
stdered employees, in any sense, of the company.  After the decision
in the Silk case and in the related cases in 1947, I advised the company
of the change in the rules for determining the status of an independent,
contractor for socinl-security-tax purposes; at the same time, however,
I pointed out. the facts of those ¢ases and the decisions reached by the
Supreme Court, and expressed my opinion that the status of the sales-
persons was considerably closer to the typically independent contractor
status than was that of the truckers in the Silk and Grayvan cases.

I might point out that in both the Silk and Grayvan cases the truck-
ers were held to be independent contractors by a majority of the Court.
When the Commissioner of Internal Revenue published the proposed
amendment, to the regulations, it was apparent that the lunguage,
although frequently quoted verbatim from sentences in the Supreme
Court decisions, went, considerably beyond the results announced by
the Court. One of the most objectionable features of the proposed
amendment to the Mason Shoe Manufacturing Co. is that it means that
the status of ench one of the 16,000 salespersons may be questioned by
a representative of the Burenu of Internal Revenue.

After the publication of the proposed amendment, the Mason Shoe
Muanufacturing Co. sent a lengthy rettel' to the Commissioner, review-
ing its manner of operation and objecting to the adoption of the pro-
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posed amendment. Thereafter, in a letter to Senator Wiley, the
Commissioner closed with this statement :

When the amended regulations become effective, it seems quite probable that
upon the basis of the facts as disclosed by the files of this Bureau, it will be found
that some or all of the agents of the company are employed for Federal tax
purposed,

I would like to digress again and point out to the chairman that in
that letter the Commissioner first reforred to the letter written to him
by the Company, so that he had the facts of operation before him, and
then concluded with the statement that some or all would be found
to be employees, and he says—-

on the basis of the fact as disclosed by the files of the Bureau,

I do not know to what he is referring. I have brought with me
copies of all of the literature of the company. I have brought with
me every fact which the company has in its possession relating to its
relationship to the salesperson, and the substance of all of that infor-
mation was previously given to the Commissioner.

This expression of opinion on the part of the Commissioner brought
the Mason Shoe Manufacturing Co. to a full realization of the danger
of the proposed amendment and of the necessity of actively engaging
in the opposition to the adoption of the amendment.

It perhaps should suffice, in arguing in favor of House Joint Reso-
lution 296, that in the Silk case, Mr. Justice Reed, speaking for the
majority, stated :

Nothing that is helpful in determining the scope of the coverage of the tax
sections of the Social Sccurity Act has come to our attention in the legislative
history of the passage of the act or amendments thereto.

The excellent report prepared by the Committee on Ways and Means
of the Honse to accompany House Joint Resolution 296 reviews the
history of the social-security legislation. This review makes it very
clear that salesmen who are not employees in the legal sense were not
intended by Congress to be covered by the Social Security Act.

In view of the announced scope of the proposed amendments to the
regulation, I should like to go beyond the House report and, briefly
summarizing the operation of this one company I represent, point out
the impact uron the company of the extension by executive decree of
Federal employment taxes to the salespersons handling the items of
this company.

The Mason Shoe Manufacturing Co. is a manufacturing company
engaged in direct-to-the-consumer selling. About 50 percent of its
volume of sales is represented by its own production. The balancs is
purchases from other companies for resale under its trade names.

In 1923 the company entered the direct selling field. Since that
time it has developed a demand for its products throughout the United
States which it satisfies by recrniting house-to-house salesmen. The
recruiting is done primarily by mail and through advertisements in
national periodicals. The company also maintains branch offices in
New York City, Chicago, Detroit, and Los Angeles, to obtain salesmen
for the arens in which the offices are located.

T would like to elaborate on that by saying that those are purely
offices te recruit personnel. No stock 18 maintained and all orders are
filed directly from the home office. Those salesmen are treated exactly
as salesmen who are recruited by mail.
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The company advertises its products in national publications, but
does no local advertising except in the Chippera Falls area where it
maintains a retail outlet. The salesman pays for any local advertising
he chooses to do. He pays for any other expenses he incurs in carrying
on his activities, such as car expense, postage, telephone, and other
sales expenses. He can do as much or as little promotionni activity as
he chooses to do.  He can maintain an office, or he can operate without
an office. The company gives him no advances on commissions, and
provides no drawing account and no expense account,

The salesman operates under his own name. - He is given a cortificate
of identification by the company in the form of a card which recites
that the name person—
ia duly authorized by the Mason Shoe Manufacturing Co, to take orders for
shoes and other merchandise and to collect the amount of the deposit, as speci-
fled in the compuny's regular catalog and sales literature. Al orders are
shipped by the company from Chippewa Fails, Wis, direct to the purchaser,
¢. 0. d, for the balance due, plus the uniform postage fee. The company’s
guarantee of complete satistaction is clearly set forth on the inslde cover of the
catalog. The salesman Is fnstructed to give you a recelpt for your deposit.  This
geal attests ta the integrity of the company and its authorized sales persons,
And I have here such a certificate of identification which is the only
one he has and is the only written evidence of contract between the
salesperson and the company.

A salesman has no assigned territory; he may sell wherever he
pleases. He has no quotas to meet, no reports to fill out. He is not
required to follow up customer leads and is not penalized in any way
by the company for his mistakes.

In 1947, approximately 16,000 persons throughout the United States
sold one or more pairs of shoes or other articles in the catalog of the
Mason Shoe Manufacturing Co. The 1947 sales disclose that the
average yearly volume per salesperson was approximately $125, that
i8, gross, and the average annual commissions were approximately $23. -
This is an average wmﬁ(ly commission per salesperson of 50 cents, or
$6 each quarter, and I might add that obviously many of those sales-
persons are handling items of other companies, which is perfectly
all right with the Mason Shoe Manufacturing Co. In fact, t}hey may
handle shoes of competing companies.

The past history of the company reflects a similar low average
annual volume per salesperson. The past history also discloses that
the company can expect a decided turn-over in salespeople ench year,
‘This can be graphically demonstrated by the history of the company
in 1947. The volume of business required about 16,000 salespeople,
In order to maintain this number, 11,000 new people were recruited
throughout the year. In other words, only one salesperson stayed with
the company for more than 1 year for each two persons who dropped
their contact with the company.

The Mason Shoe Manufacturing Co. has its own manner of han-
dling sales, which may or may not coincide with that of other direct
selling companies. In its case, the catalog lists the retail price of
each article. It also indicates the amount of the deposit which is to be
given by the buyer to the salesman. The deposit ap})roximates 20

ercent of the list price, and constitutes the salesman’s commission.
en the salesman sends in an order, the company fills it by shipping
the shoes c. o. d. directly to the buyer. The buyer then pays the list
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price less the deposit, plus & uniform postal charge. Once the sales-
man submits the order, he has nothing further to do with filling the
order. He does not send in the deposit to the company. He is not
under any obligation to account in any manner whatsoever to the

" company for the deposit.
Tge gx

1aIRMAN. Does he have any responsibility as to payment of

the rest of the purchage price? '
Mr. Wiey. No. He has 'no responsibility whatsoever. If the
shipment is refused by the buyer, the shipment is made directly to the

‘buyer c. o. d. If it is refused, the goods come back to the company.

The CamrMAN. That is company losst
Mr. WiLey, It is company loss and the only contact with the sales.

- person is that the company notifies the salesperson that the goods were

refused by the buyer, but there is no penalty connected with it
whatsoever.

The Crzamman, He does not have to refund the commission made!

Mr. WiLey. Yes. He is notified by the company and requested to
refund the commission to the purchaser. In the event he does not
refund the commission and the purchaser notifies the company, the
company pays the purchaser the amount of the commission and
charges it up to loss. He may not take any deposit at all, or he may
take only a part of it, thus giving a buyer a discount. He may extend

-eredit to the buyer for all or part of a deposit. The company has no

knowledge of what he does in this respect and has no effective way of
knowing, and further has no interest in knowinF.

The records of the company indicate that the typical salesperson
sends in orders for one and a half pairs of shoes a month, This makes

-it obvious that many salespersons are supplying the shoe needs of
-themselves, their families, and friends. In such cases, they obviously

are not collecting deposits, hut are acting as salespeople in order to

" . get the merchandise advertised in the catalog at a discount equal to
- the amount of the deposit. Usually, when cas!

accompanies the order,
it will be found that the order is to supply the salesperson or his fam-
ily. He sends in the cash in order to take advantage of the grepaid
asis.

would like to add that in this respect the company is no different
from Sears and Montgomery Ward, which sells an article directly to
the consumer. I should also like to point out in this respect that a
number of c. 0. d. shipments must also be for the use of the sales-
Eerson’s family, and instead of sending in the money he gets the order

-filled ¢. 0. d. and pays for it when it comes, but obviously in such

cases he is not collecting the commission.

Yery infrequently the buyer will make out a check for the full price
of the article, payable to the Mason Shoe Manufacturing Co. The
salesman will t{:en send the check in with the order and with a nota-
tion to return his commission. This is the only occasion on which
the company handles the commission. In the opinion of the sales
manager, the amount of business handled on this basis would not
amount to 1 percent of the volume of the company.

In the four sales offices records of the 500 salespersons in those areas
are kept on a dollar-volume basis, because these salesmen may receive

‘a bonus based on total sales per month., However, the manner of

handling the deposit is just the same with these salesmen as with all
the rest. In the home office the only separate record on individual
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‘salesmen is & card showing unit sales (but no dollar volume) and the
number of unclaimed ¢. o. d. packages per month.

With reference to the salesmen working out of the sales offices, I
would like to point out that the records of the company disclose that
there are about 500 salespersons in those areas which are served by
sales oflices. However, there is about a 50-percent turn-over in the per-
sonnel in a year. In other words, in 2 years time the chances are that
there will be an entirely different group of salespersons than there
were 2 years previously, and, as I already said, the manner of treatin
'tohe sal_cis of those salespersons is exactly the sime as of those recruite

mail.

yI have brought with me, just to show to the committee, the only kind
of record system which is kept by the comsany. This is one section
taken out of the “Q” section of the record system. It was the one
they would miss the least while I was out here. This is the actual rec-
ord system. It is the only one it has on the 16,000 people. It lists the
name; it lists the address. In addition to that, all it lists is a marlk
for every shipment sent. That is all.

In other words, they make four marks and then they cross it off
to show five. No dollar volume, no record of the kind of shipment
or anything else. That is the only record they keep. At the end of
every 6 months, the company goes through these files and if there
has uot been an order for pair of shoes or for another item in the
catalog during the preceding 6 months, the card is taken out and
transferred to the dead file.  Subsequently, if that person sends in
an order, his card is taken out of the dead file and moved back over
into the active file, so-called. Every 6 months when they go through
the whole file, at least 5,000 cards will be taken out. It is the onl
file system they have. The relationship of the company with the indi-
vidual salesmen is never for a definite period of time and is never
terminated by action of the company. Like old soldiers, the salesmen
“only fade away.” The only action taken by the company is to trans-
fer the card of an inactive salesperson from the mailing-list file to
the dead file.

From the foregoing statement of facts, it i apparent that the num-
ber of salespersons economically dependent upen selling products of
the Mason Shoe Manufacturing Co. is very small. It is also apparent
that any system of records designed to reveal the dollar volume of each
of the 16,000 salesmen would swamp a company which now employs 195
people in manufacturing, administration, and in its branch offices.

I should like to point out that in addition to the 16,000 they would
also have to keep records on the 10,000 replacements that occurred
during the course of a year or a total of 26,000 separate cards that
would have to be maintained.

It should also be understood that such a system could not disclose
the actual commissions taken by the sales person for the reason that

+ the company has no way of knowing if the deposit was paid.

The Crairman. If I am asking a question I should not ask, do not
answer, but how many people do you have in your office? How many
peg})le work in the record Amrt of your office?

‘ r. WiLxy. That is a difficult question to answer, Mr. Chairman,
because the office is not broken down that way. The orders are han-
*dled by the office force. We have about three people who are work-
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ing on what you calls records. The social-security records, the State
of Wisconsin unempelyment compensation records, the withholding
tax records, and so forth are, all handled directly by the office man-
ager with two assistants.

The Crarman. How many people are keeping up the files of that

tyﬁs?
r. WiLey. Of this type, right heref

The Cirairman. Yes.

Mr. WiLey. X am not exactly sure of the number but we have one
i)ersqn in charge of these files and I think probably two others who are

ielping on it.  Again, three people, 1 would say.

The Cuamman. If it were otherwise feasible to conform to the
proposed regulation, you would probably have to have another dozen
people there doing nothing but following up, would you not 4

Mr, Winty. Mr, Chairman, we not only would have to double that,
we would probably have to quadruple the number of persons who
would be working on the filing system.

The Cixamman. In other words, that would put you out of business,
would it not {

Mr. Wiey. It would not in 1947, because the margin of profit was
rlhgre, bilt it would in any number of years of operation of the company,

efinitely.

Furth}érmore, it should be apparent that the company has no prac-
tical means of collecting the salesperson’s share of the social-security
tax. The result of the adoption of the proposed regulation would be
that the company would have to pay the cost of maintaining records
on 16,000 additional “employees”—with 11,000 replacements a year—
pay its share of the tax, and, in addition, pay the salesman’s share,

'he office work that would be required to administer the unemploy-
ment-tax provisions of the Social Security Act staggers the company.
Obviously, none of these salespersons is now considered an “employee”
for unemployment -tax purposes under the Wisconsin Stote Unemploy-
ment_Act, or under the act of any other State, and let me add here,
Mr. Chairman, that Wisconsin, to use a word which came up before, is
one of the most liberal States of the Union. [t has an unemployment
compensation act which antedates the Federal act by a number of
years. The salespersons of this company have never been considered
to be employees for unemployment-tax purposes under the law of the
State of Wisconsin, or under the law of any other State, and the com-
pany operates in every State of the Union.

The CuarmaN. Let me get it very clear. You received a communi-
cation to the effect that under the proposed regulations a part or all
of these salesmen would come under the system{

Mr. Wiey. They would come under the Federal Employment Tax
Acts; that is correct. I want to make it clear for the record that that
letter was addressed to Senator Wiley.
h_The CuamyaN. I cannot assume that they would misrepresent to

im. .

Mr. Wiey. Idonot helievoso. Letme also add. in this respect, that
the same problem arises in connection with withholding-tax provisions,
and the Commissioner has already indicated, before this matter came
up for congressional consideration, that he was contemplating the issu-
ance of similar amendments to the withholding-tax provisions of the
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Income Tax Act. It also applies with relation to wages and hours, it
applies to national lnbor relations, and it raises problems under the
corporation acts and business acts of every State in the Union, all of
which affect this company, because it is doing business in every State
in the Union.

The substance of the foregoing presentation was given to the Com-
missioner by the company in its letter of protest. With these facts
before him, the Commissioner yet expressed the opinion that “some or
all” of these 16,000 salespersons would be “employees” for old-age and
unemployment-tax purposes. The company eannot believe that this
opinion of the Commissioner reflects the conclusions of Congress.
Consequently, it respectfully urges this commitiee to report House
Joint Resolution 296 favorably.

The Criammman. Mr. Wiley, we are very grateful for your having
come here and given ns the benefit of your observations.

Mr. Witev. Thank you very much, Senator.

The Crammaw. Is Mrs, Nola E. Patterson here?

Mrs. ParrersoN. Yes, sir,

The Cirairman. Will you come forward, please?

STATEMENT OF MRS. NOLA E. PATTERSON, ATLANTA, GA.

The Citamrman. Will you be seated please, Mrs, Patterson?

Mrs. ParrersoN. Thank you, sir.

The Cuairman. Give your name, residence, and occupation to the
reporter,

rs. ParrersoN. I am Mrs. Nola E. Patterson, of Atlanta, Ga.
X am a life-insurance salesman, compensated solely by commission.

May I say, Mr. Chairman, that this is an excellent illustration of
democracy at its best, when individual citizens who have no other
representation can raise their voices one by one and two by two, small
group Ly small group, and gain a hearing before Members of one
of the three most important branches of our national government, that
is American Goovernment at its best.

The Cramrman. Thank you very much. This committee always
aims to conduct very full hearings and give everyone an opportunity
to be heard.

Mrs. PatTERsoN. Yes, sir; I appreciate that very much.

In behalf of all of the life-insurance salesmen who are compensated
solely by commission, I wish to thank you for the courtesy that is ex-
tended to me heve today. I am a chartered life underwriter, I have
been in the business for over 19 years, I am a member of the Women’s
Quarter Million Dollar Round Table. X am also sole owner and editor
of an agents’ dpu\blication, The Life Insurance Reveille. It was cre-
ated to provide & voice for our group and to champion the cause of
its people. It has spearheaded several movements in their behalf and
as a result it has become a clearinghouse for ideas from our field force.

The publication has accumulated a formidable deficit which I have
covered from my own earnings.

I am here at my own expense today at the request of representative
agents, to plead their case before you in regard to the Gearhart resc-
Intion known as House Joint Resolution 296, which seeks to amend
the Internal Revenue Code of February 10, 1939, and the Sccial Se-
curity Act of August 14, 1935, by restricting the definition of the word
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“employee” to the common-law rule usually applicable in determining
an employer-employee relationship, excepting that it will not nullify
fav,gmble determinations which were secured prior to January 1,
1948. .

I might say there that my personal stake in social security is very
small, and, such as it is, it has been determined, so T have no personal
ax to grind, T am not here to plead my case at all.

X shall proceed upon the premise that by virtue of the present so-
cial-security law and subsequent favorable individual determinations
which have been made pursuant thereto by the Social Security Ad-
ministration, and the interpretation of the law by the United States
Supreme Court, that life-insurance salesmen are now covered by the
Social Security Act, and that they and their beneficiaries are entitled
to old-age and survivor insurance benefits.

I shall further assume that the Gearhart resolution, if passed, will
exclude life-insurance salesmen from coverage. Otherwise, I would
not be here before you today. Upon these assumptions T wish to base
my plea. Many life-insurance salesmen paid solely by commission
have secured favorable determinations by individual notification to
the Social Security Administration. That is true of almost the en-
tire membership of the Atlanta association. We rather spearheaded
the drive there, for social-security coverage. We had directed prac-
tically all of our members to the Social Security Administration, and
without fail, they have either secured favorable determinations or
their claim is in process. We even directed beneficiaries of deceased
agents to the same place, and they were able to collect their benefits.
Many beneficiaries are now receiving survivorship benefits. ‘Some
retired life-insurance salesmen are receiving old-age-retirement bene-
fits under the act.

If the Gearhart resolution becomes law other salesmen and their
beneficiaries will be excluded, yet both of these groups will be work-
ing under the same conditions of employment. Great confusion and
dissatisfaction would surely result.

The Gearhart resolution, if passed, will involve, reduce, or elimi-
nate the advantage now availu{zle to our group under the statute of
limitations which grants wage credits for the year of notification and
the four preceding vears of covered employmert.

Life-insurance salesmen included into coverage this year would re-
ceive credit for their covered employment in 1948, 1947, 1946, 1945,
and 1944. The years 1937 to 1943, inclusive, are lost to them for-
ever. Yet their wage credits must be averaged over the entire 12
years, diluting the value to them and to their beneficiarics. Every
day of every week of every month of every year, some family is:
deprived of its benefits by the statute of limitations.

Families of agents who died one day prior to the reach of the statute:
of limitations have lost their benefits completely. T have attached
here two letters from widows in Atlanta, one who filed her claim and
received her benefits after her husband died. 'The other one writes:
“The Social Security Board informs me that since T have no children
under age 18, and since I am not yet 65 years of age, that my claim
for social-security benefits is invalidated by the statute of limitations,
which runs only 2 years in such cases. If I had been advised to file my
claim s few months sooner”—or if her husband had filed before he
died-—“they say I would have been eligible for these benefits which

.
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would be an important item to me, since I have an invalid mother who
requires my care.”

I know that lady personally and knew her husband. 1In fact, I
worked in the same oflice with him.  Any and all of the time during
which agents may be excluded by the Gearhart resolution would un-
doubtedly be excluded under the statute of limitations as exempted
employment.

In September 1, 1944, results were published in regard to exhaustive
surveys which had been made among different groups of life-insurance
agents, to ascertain whether they wished to be included into coverage
under the present Social Security Act, and. of course, as we all know,
the present Social Security Act includes only employees.  They in-
dicated, by overwhelming majority, that they desired to be included.

T have a copy here of the report. By actual tabulation of the com-
bined surveys, 81 percent expressed desire for coverage. I will leave
a copy of this booklet for you,

The Cuamsran. It may be filed in the record.

(The booklet referred to is as follows:)

A REPORT AND SUMMARY OF A SOCIAL SECURITY SURVEY
(The National Association of Life Underwrlters, New York, N. Y.)

This report and summary cover the results of three guestionnaires on woeial
security submitted by the various membhership groups of the National Assoclation
of Life Underwriters,

THI: NATIONAL ASBOCIATION COUNCIL REPORT

(Submitted by the subcommittee on social security of the Federal law and
legislation committee of the National Association of Life Underwriters: Judd
. Bengon, chairman: Willinm I, Andrews, Jr,, Patrick A, Collins, Osborne
Bethea, Philip B. Hobbs, Herbert L. Smith)

The report, hereafter referred to as the “National Associntion Council Snrvey”
represents the results of a questlonnaire submitted to 889 members of the Council
of the National Association of Life Underwriters, which consists of the past
national presidents, the present officers and bonrd of trustees, the chairmen of .
all standing committees of the national associantion, the State or regional presi-
dents and national committeemen, and the president and national committeemen
of each loeal association,

THE JLLINOIS ASBSOCIATION REPORT

(Submitted by the Life Agency Monagers of Chicago; Philip B. Hobbs, John D.
Moynahan, Freeman J. Wood, committee)

The report, hereafter refered to as “Illinois Assoclation survey,” represents the
results of a questionnaire submitted to all members of the National Association
of Life Underwriters who reside in the State of Illinois. This survey represents
a voluntary project of the life agency managers of Chicago.

THr RUTHERFORD REPORT

(Submitted by National Association of Life Underwriters, James E. Rutherford,
executive vice president)

The report, hereafter referred to as the “Rutherford report,” represents the
results of a questionnaire submitted to members of the national assoclation in
attendance at regular membership meetings of the New ITaven, Conn., assoclation,
the New York City association, the Malne State assoclation, the New Hampshire
State association, and the Rhode Island agsoctation.
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ORJECTIVES

The objectives of the threo surveys reported herein gare as follows:

1, To determine a cross section of the present-day opinion of various repre-
sentative groups of the membership of the National Association of Life Under
writers relative to certaln aspects of the present Social Security Act and its
practicability,

2, To determine the current opinion of these representative groups as to the
desirability of certain pending legislation designed to extend the scope and benefits
of the present Social Security Act.

8. To determine whether or not those members of the Natlonal Association of
Life Underwriters not covered under the present Soclal Security Act desire to
have the association make efforts in their behalf to the end that they may be
included.

SUMMARY

Members of the National Associntion of Life Underwriters have a keen interest
in the subject of social security and have rather decided opinions relative to the
merits of certain parts of the present Social Security Act, as well as legislation
which is currently pending in Congress. This {8 evidenced by the fact that 60.7
percent of the members of the National Assoclation Council and 49.1 percent of
the members of the Illinols association responded to the questionnaires mailed
to them. In each instance returned questionnaires were not identified by
signatures.

The average age of persons employed in the fleld forces of American life-
Insurance companies i 46 years, and these men have been engaged in the life-
insurance business for an average period of 17 years.

Of the members answering the questionnaives, 57 percent have dependent
children at the present time.

The combined results do not give a clear-cut answer to th percentage of the
members of the Natonal Association who are presently covered by the Social
Security Act. The Ilinois report indicates that H57.2 percent of our Illinois
members are covered, whereas thie National Association Council report indicates
that 43.1 percent of our members are covered. The Rutherford report indicates
that 54 percent of the membership in typical eastern asgociations are covered,
The committee is led to conclude that at least 48 percent and not more than 52
percent of the National Association members are currently covered. Certainly
less than one-half of the agents are covered (probably not over 85 percent) and
less than 10 percent of the general agents are included. More than 85 percent
of those engaged as managers, superintendents, supervisors, assistant managers,
and assistant superintendents are covered,

The results indicate that the life-insurance companies have provided retire-
ment plans for 75 to 80 percent of the membership of the National Association
and that company retirement plans have been provided for at least 85 percent
of the agents,

The results indicate that 75 percent of the members of the National Asgociation
feel that life underwriters should be covered under the present Social 8ecurity
Act. That opinion is shared in almost equal percentage by members in all the
various employment categories. It Ig interesting to note that 84.6 percent of the
Illinois membership feel that life underwriters should be covered, while the
National Association Council survey indicates that 87.7 percent of our memborship
feel that underwriters should be Included. (éeneral agents form the largest
percentage group who are not in favor of having underwriterg included, but even
in that group approximately 64 percent favor inclusion. Those members who
are already included in the present act are somewhat more inclined to belleve
that all underwriters should be Included than those who are not presently
{nc{uggg. but clearly, the majority are in favor of having life underwriters

ncluded,

The membership of the Natlonal Assoclation of Life Underwriters is more inter-
ested In the provigion for old-age benefits than in dependent coverage and this
thinking holds true even among those members who have dependent children,
although the percentage, as might be expected, 1S not marked.

The soclal-security system in its present form s practicable and can be worked
out successfully in the opinion of 65 percent of the National Association members,
However, 16 pevcent belleve that it will work out successfully, while 18 percent are
at the moment undecided as to the practicability of the present. Social Security
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Act. There is no marked difference in the opinion of agents on this particular
question as compared with the opinion of those In the other employment categories,

In econsidering the question as to whether or not coverage which is presently
provided should be extended to cover all workers, i, e., those who work on salary
and commission, agricultural and domestic employees, the self-employed, etc., life
underwriters feel that the coverage should be extended to cover these workers.
Again there is no marked difference in the thinking on this question when the
various employment categories are considered separately.

There can be no question but that a large majority of the members of Natfonal
Association feel that the present subsistence level (maximum of $85 per month)
should not be increased under any circumstances, A preponderance of those who
are included and those not included, as well as those having dependent children
or not having dependent children, all agree, to the extent of 75 to 80 percent, that
the maximum should not be Increased, It should be pointed out that on this par-
ticular question 40.9 percent of the agent group in the Illinois survey feel that
the Hmit should be raised, whereas only 14.5 percent of the agent group in the
National Association Council believe that the maximum should be increased.

The sarvey indicates clearly that the membership of the National Association
feels that it i8 not the proper function of the Federal Government to provide addi-
tlong to the existing coverage for old-age and survivors insurance. The Natlonal
Assoctation Council survey indicates that 81.1 percent and the Illinois survey indi-
cates that 53.4 percent share that opinion. The surveys indicate that opinions on
this question are influenced to some degree by whether or not members are pres-
ently covered. The most significant fact regarding proposed additions to the
present coverage is that those desiring such additions have a dominant interest
in total and permanent disability benefits with no significant numbers being
ll;terested in coverage for medical services, hospitalization, or temporary
disability.

It is clearly indicated that those members who belfeve that the present Social
Security Act should be extended to cover life underwriters are quite willing to
have the progressive tax schedule, calling ultimately for 3 percent each from
employee and employer, made operative before consideration is given to expand-
ing the benefits, There is every Indication that men and women engaged in the
life underwriting profession have a clear realization of the ultimate cost of such
benefits and strongly desire to have the system adequately financed; and believe
that no constderation should be given to expanding the benefits until the pro-
gressive tax Is operating at its top level,

The most decided opinion expressed by both the Illinols assoclation and the
Natlonal Association Council surveys was that pending legislation designed to
provide broad additional benefits and services, estimated to require 6 percent from
employee and employer, should not be enacted.

The surveys deflnitely indicate that 83 percent of the membership of the
National Association are not in favor of additional benefits being provided if it is
to place a tax burden of 8 percent on employees and employers. Conclusive evi-
dence of the thinking on this point is that approximately 85 percent believe the
present progressive tax should be made operative, while at least 85 percent believe
that legislation providing for additional benefits and services should not be enacted
after consideration is given to the estimated aggregate 12 percent pay-roll tax.
It is also significant that there was little difference in the opinions of those who
are currently covered and those who are not.

Attention is called to item 14 (No. VII, pt. II), which was phrased differently
in the Natfonal Association Council survey and the Illinoig association survey.
The appraisal of the National Association Council group was that wide soclal-
gecurity coverage would have an unfavorable effect on individual initlative and
thrift, It is significant that the agent group, whose opinion should be most val-
uable because they actually talk to prospects, were of exactly the same opinion
percentagewlse as the entire group.

‘While the Illinoly survey does not indicate quite so pronounced an opiuion on
this point, the fact remains that a majority believe that it would tend to affect
individual initiative and thrift,

A negligible number answering the National Association questionnajre believe
that their personal opinlons different from the majority of opinions of members
of thelr assoctation, whereas 83.1 percent expressed an opinion that thetr thinking
was %w.tliallel to that of a majority of the members of their lecal or State
agsociation,

V4020487
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SUMMARY-—THE RUTHERFORD REPORT

The Rutherford report substantiates the conclusions indicated in the National
Assoclation Council and the Illinols association surveys, so far ag the number of
memrbers who are currently covered by social security, the number who will enjoy
the benefits of a company vetirement or pension plan, and those who desire to be
covered by the present Social Security Act. This report indicates that out of the
45.2 pereent not covered (238 members) 72.1 percent (172 members) desirved to
be included.

The very Interesting and significant facts developed by the Rutherford report
concerned the use of the present social-security system in furthering the sale
of new iife insurance. The report indicates that 95 percent of all companies
bave taken cognizance of the “sales” opportunities presented by the present
Soclnl Security Act and have developed sules procedures designed to coordinate
private life insurance with the benefits of the Social Security Act. They have
also taken the occasion to instruct their agents in the proper use of these sales
procedures, '

It is perhaps even more significant that 91 percent of the members answering
the questionnaire have used the old age and survivor insurance feature to ald
in selling life insurance and 86 percent of those answerlng expressed an opinion
that ll]t had actually increased the amount of insurance which they were able
to sell, .

CORCLUSIONS

A majority of the membership of the Natlonal Association desire to be included
under the present Social Security Act and are of the opinion that the soclal
security system in its present form is practicable.

All workers gainfully employed should be included under the Social Security
Act whenever feasible in the opinion of the members surveyed.

The membership is strongly opposed to increasing the maximum benefits of
the Social Security Act above $85 per month and also feel that it is not the
proper function of the Pederal Government to provide additional benefits beyond
the present old age and survivors insurance coverage. The only possible sig-
nificant interest in additional coverage is {n such coverage as will provide benefits
in the event of total and permanent disability.

Members of the National Association are almost unanimouns in their opinion
that legislation providing broad additional benefits which will impose an estimated
tax of 6 percent on employer and employee should not be enacted.

Regardless of their personal attitude toward the Social Security Act, members
of the National Association are of the opinlon that it will bave an unfavorable
effect on individual nitiative and thrift,

Published September 1, 1044,

Analysts and break-down of soclal-seourity surveys-—National Associziivn of
Life Underwriters

Nations! Associa-
tion of Lifo Un-
derwriters  Na-
tional Council

Illinois as=ociation

Number | Porcent | Number | Fercent
PART I
Number of questionnaires matled . ... ...l 600 889
Number of porsons answering................... . 1,276 49.1 540 0.7 ¢
1. Number of persons in each employment status. . 1,270 50
AR, o - 718 56.2 186 34.4
- 74 8.7 o 50
y, Pe . 114 8.0 3 8.4
Assistant superintondont . 39 3.0 10 1.8
Teneral agont 108 8.0 122 2.5
M 110 8.8 122 2.3
8 P 1.6 8 L4
Ot! 7 7.8 30 56
8, Averago age of ull persons replying
Average number of years in life insurance business. .
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Analysis and break-down of social-security aurveys—National Associetion of
Ldfe Underwriters—Continued

Lilinofs assoclation

National
tion of

Assocla-
Life Un-

derwriters  Na-
tional Council

. Number | Percent | Number | Percent
PART I~continued .
3. Do you have dependent Nm(lrnn umh.r 18?
@) Number answering *Yes 720 5.8 A5 58.3
b) Number answer imx"No" . 550 .1 223 41.2
4. Are ou presently covered umlc-rtlw Social Security Act?
Number unswering **Yes! . 731 67.2 233 43.1
(b Number answering “t\o" . 544 42.¢ 307 5.8
(¢) Nutmhor answering “Yes” in each omploymom.
status:
Age 342 47.6 41 22.0
Su;wrvimr ....... [ 81O 15 55.5
Assistant manager. .. ne 90.4 32 1.4
Assistant superintend an 100.0 10 100.0
Genoral agent 14 14.6 4 3 2
Manager. L] 83.6 n3 92.6
8y u’rlnto 21 100.0 8 100.0
Others. ... .. 52 53. 10 3.3
{d) Nutmhor tmwmrl
Agent . Lo.ieoiiieian 376 52.3 145 7.9
Supervisor ... 1 7.5 12 4.4
Assistant manager. . 3.5 3 (%]
Assistant superintendent-. .10 I7T I L 0.0 ' 0
Oeneralagent. ... ... 3y 85.4 1ne! 9.7
Munager....... 18 16.3 9| 7.3
bl wrmwmlunt ......... .- 0.0 .. .. 0
Othe 45 46.3 20 66.6
5. DoEs YouR murwx HAVE A RETIREMENT PLAN FOR YOU?
(@) Number answering “Ye! . 1,069 82.0 * 0.5
(b) Number answering “No 215 16.8 156 2.8
{¢) Number answering “Yes” in agent statos. 042 80.4 146 R4
{d) Number gnswering “No® in agent status - 0 10.5 40 2.5
6. DO YOU ¥EEL THAT LIFE UNDERWRITERS 8IOULD BE
COVERED UNDER SOCIAL SECURITY ACT?
@) Mumber answering *‘Ye! 1,040 82, 805 73.1
t) Number answering “No! . 206 16.1 133 4.6
(¢, Nmt'nltu-r answering “Yes"” in each employment
statns:
£ - 608 84.6 126 67.7
Supervisor_ ... a2 83.7 18 6.6
Assistant managor. . 102 89,4 30 85,7
Assistant supcrmlendou 36 92,3 R 80.0
Goeneral ageat.. a3 81,1 80 85,5
Manager. . .. 88 80,0 100 8.8
Super 18 86.7 8 100.0
Others.tendent 2 72 19 63.3
() Numbu-r uusvsori.ug
swtus.
Agent........ - 100 13.9 b 20.0
Supervisor. .. - 10 13.5 9 33.3
Assistant manoager . 1u 9.6 4 11,4
Assistant sumnntenden . 3 7.6 2 20.0
G . 36 3.9 30 319
. 20 18.1 15 12,2
- 3 14,2 feconnn. ... 0
thers. ........ 28 3.7 R.3
(¢) Of those answering “Yes” to No, 4, number
answering:
o8.. 662 0.5 207 88.8
2) No woman 08 8.9 25 10.7
) of tloem, answrmg “No"” to 4, number
answ
. 1 Yef. 380 70.9 18 61.2
2) No. - 143 0.2 108 35.1
7. Wiien gocm.-sncvmv RENETET DO YOU CONSIDER MORE
VITAL
n) D(gwndom COVOrage . 443 3.8 169 3.2
ago bonofds . ... .. "5 58.3 342 63.3
c Onhose answorlng “¥es" (o
Dependent coverage preferred. 142 45.0
Old ago bonefits 157 4.8
@) OF choso umwerlnx “No"
dent coverage pm!ormd 27 12,1
2 Ol age bonefits preforred. ... . 183 82.0
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Analysis and break-down of socisl-sccurity surveys—National Association of
Life Underwriters—Continued

Nait A
on of Life Un-
Iilinois associution derwriters . Naw
tional Council
Number| Percent | Number | Percent
PART I
8. (No. 1, pt. ID) DO YOU PERSONALLY BELIKVE THAT THER
SOCIAL SECURITY 8YSTEM IN ITS PRESENT FORM I8 PRAC-
TICAHLE, I XK., THAT IT CAN PE WORKED OUT BUCCEBS-
FULLY?

(a) Yes.... . 868 67.0 340 62.9
No. i 196 16.3 93 17.2
Uhda od 217 17.0 107 10.8

(6) Number answcrln 'Yes' In agent status 400 68.2 119 63.9
Number amwerlna “Yeos"” In all other stat 65 65.4 221 62.4

[0 Numher answerlnu “No” {n azont status. 103 14.3 37 19.8

(¢) Number answerl mi “No"" in all other stat 93 16.6 56 15.8

9. (No. II, Pt. II) Do you feel that such coverago as Is
omly provided should be extended to cover all workers,
those who work on salary and on commission,
a{zrlcultursl and domesuc employecs, the self-employed,
.- ] 4.1 320 60,9
0.. . 233 18.2 167 2.0
Undoclded 90 7.0 (7 10.0

(M of thoso who ansWonsd Yes' under No. 3:

Yos. . - - 208 5.0
No.. 85 2.9
Undec! . 25 7.9
(c) Of those who any
Yos 123 85.1
71 31.8
& B gl ndec! ldgd i 2 13.0
'or the nxon oup only

( Yes gt 847 76.1 112 60.2
No. 120 18,7 57 30.6
Undocided .. cen - 6.6 17 9.1

l0. (No. 111, pt. I1) Do you foel that the present “subsistence

level” coverage (mnximum of 386) should be increased

to & maximum of $120 a month as proposed in pending

hzmhﬁon before Congress? .

@) Y 465 35.6 75 13.8
729 87.1 424 8.5
82 6.4 41 7.6
41 13.0
[ 2 G PPN S ] T 246 8.0
Undeclded £ o8

(¢} For those who answered ‘“No"’ to No. 3:

Yes. 34 15.2
No 178 78.9
................ 13 5.8
(@) For those who answered ““Yes' to No, 4;
Yes.... 310 42.4 45 19.3
365 49.9 169 72.5
Undecided 52 7.1 19 81
(¢) For those who
Yes 145 2.6 30 9.7
363 66.7 285 83.0
30 5.8 2 7.1
204 40,9 o4 5
369 5.3 140 ¥}
49 6.8 19 10.2
1. (No v, g} ll) Do you feol that it is the groper function
met dedom.; Gtoveﬁnnlngm to provide additions to
presen ependent and old-age coverages?
V& - - 462 36.3 65 13.0
. 682 83.4 438 81.1
119 9.3 37 6.8
323 4.1 38 15.0
0. nnces smetecuencanneescosaasacnennacenannn 330 46.2 7 75.9
Undeolded...ceomennnincnnecineianeanas 60 8.2 a 9.0

{¢) For those who answered “No’" to No. 4:

Yes. 139 8.6 ] 9.7
No.. e 342 2.8 261 86.9
Undecided 8.4 19 43
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Anelysis and break-down of social-security surveys—National Association of
Life Underwriters—Continued

Natltmn'l LA"smUlm-
on of Life Un-
Illino}s association derwrltors . Naw
tional Councii
Numb Percent | Numb Percent
PART fI--continued
11, (No. IV, pt, II) Do you foel that it {3 the Pmpor function .
of the Federal Government to provide additions to
present dependent and old-age coverages?-~Continued
(d) For the agent group only;
Yes. ... ——— 290 40.3 25 13.4
MNo 353 49.1 148 7.6
ndecided. P - L] 9.6 13 8.9
(If your ang'wer i3 *‘Yes above, the or
items you feel should be included in the Federal pro-
il
Maedicel service. . 252 54.5 16 2.6
Hospltalization.. 260 86.2 21 32,3
Temporary disability 210 45.4 20 30.7
Permanent disability ........ e - 70.6 76.8
12, (No. V, pi, II) Do you think the present progressive tax
schednla in the Boclal Security Act, calling ultimately
for 3 percent each from employee and employer should
be made operative belore consideration is given to ex.
panding the benefits?
(a) Yes..... 973 76.2 312 57.9
152 1.9 162 30.0
137 10.7 ] 12,2
. 557 76.1 138 59.2
No.. 86 1.7 70 3.0
Undecided. 82 1.2 25 10.7
(¢) For those who answered “No” to No. 4 5
Yes. 418 76.4 174 56.6
No.. 66 i2.1 92 20.9
Undecided. .. - . 56 10.1 41 .3
13, (No, IV, pt. I1) Do you feel that pending legislation
designed to provide broad additional benefits and serv.
{ces, estitnated to require 6 percent each from employeo
and employer, should be enacted?
(@) Yes 104 16,2 1.6
No 907 5.7 407 2.0
105 8.2 34 6.2
136 18.5 4 1.7
No. 526 71.8 218 2.2
Undecided. ...... - 67 9.1 14 6.0
(¢) For those who answered ‘‘No'’ to No. 4
Yes. B4 9.9 5 1.8
No. . 446 81,9 282 91,8
Ui 38 6.9 20 0.5
14. (No. VII, pt. 1I)
National Assoclation survey: What effect do you
feel wide soclal-security coverage will have on indi.
vidusl inltiative and thrift?
(@) Favorable ....... 82 151
Unfavorable. 383 70.9
Noeflect . ... 67 12.4
(b) For the agent group only
Favorable 30 16.1
Unfavorable 131 70.4
Noeffect. ........ 10.7
Illlnofs survey: Do you bolieve that wide goclal-
security coverage tends to affect individual nitla.
tive and thrirt?
(a) Yes.. 762 58.9
N 435 #“.0|.
7 6.1
408 38.8
No... 267 35.7
Undecided. ... . 48 6.6
15. Fourth page of survey--National Association survey: Do
you feel that the opinions you have expressed in this
questionnalre ure shared by the majority of the members
of your association?
() Yes.. 449 83.1
A 3.8
70 129
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Analysis axd break-dewn of Rutherford social-security survey
Number | Percent
Numberof ballots recofved . ... ... ... ... ol . 526
1. Ias your hiome oflice at any timo suggestod tho use of the old ago and survivor
provisions of social security in your apbroach to o prospoct or a the-up with it in
presenting a sales proposai?
(a; Yeos .. oo 1.2
10 . z T, 15 2.9
2. Has your co! y furnish an , bookleta, sales ) ,
or other literature for distribution to or uge with policyholders and prospects,
in which soeinl-security benefits were {liustrated and related to existing or sug-
gosted ife insurance woverage?
(a, 499 94.9
{6} Ne .... a1 4.0
3. Have you personally used
08 an ald in selling lige i
a) Yos .. 470 91,0
b} No __. .. 41 7.8
4. Do you think the old-ago and survivorship feature of sociul security has increased
or decreased the volutno of life insurance sold by you?
(1) Decreasy ceee b 5.3
(b) Increaso 457 86,0
461 87.7
62 9.9
26 .4
28 45.2
320 62.5
[0} 126
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Mrs. Parrerson. For years life-insurance salesmen have been build-
ing insurance estates for their clients upon the basic foundation laid
by social-security covernge. They know as perhaps no other group
does what social security is. They have educated the public about
social security, We have educated them perhaps even more than the
Social Security Adninistration itself, because we go right into their
l;omes and we luy it out and set it down in figures, what it will do for
them, ' )

They have spread the gospel of sociyl security as no other group
or combination of groups have done. They recognize it as social
legislation which is intended to lay an economic floor for employees,
a foundation which cannot be duplicated elsewhere, and one to which
they, the agents, are now legally entitled.

This legal right is upheld by the 1aw itsclf, by the Social Security
Administration and by the United States Supreme Court. In sup-
port of their legal claim to coverage you have probably received many
letters and copies of resolutions. There is a steadily rising tide of
opposition to the proposed Gearhart vesolution. This resentment
would not disappear with the passage of House Joint Resolution 296,
it would be stimulated to imuch greater proportions, for it has not
gained its full strength. These people ave slowly awakening to the
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intent of this proposed bill and the repercussions promise to be great.

I have a copy of a letter which came to me just before I left home
from an underwriter in New York City:

Dear Mus, Parregson : It has just come to my attention that the House has
passed a resolution sponsored by Representative Gearhart and now before the
Senate Finance Committee, the purpose of which would be to deny the extension
of soclal-security coverage to many who were previously considered independent
contractors, The effect of this would be to vitiate the liberal effect of the
recent Supreme Court decision,  You are probably aware of this, but inasmuch
as you have been earrying on the tight for a long time I thought 1 would call
it lto your attention. Certainly the insurance agents should do sowething about
this,

That was written on March 26, 6 days ago.

They are just beginning to realize what is happening and what this
bill would do.

If you would ask the man in the street for whom one of our sales-
men works, he would reply that he works for a certain life-insurance
company, and he would name the company. To the public these
agents are identified as employees of their respective companies.

No one would think of them as being self-employed ; no one except
a lawyer.

1 think it has been Jawyers who have sought out that idea for certain
purposes and for certain interests, that is the reason I make that state-
ment. Mr., William Montgomery who is president of the Acacia Mu-
tual Life Insurance Co, of Washington, D. C., reported in the Na-
tional Underwriter of February 28, 1947, page 15, that the Treasury
decision to regard life-insurance agents paid solely by commission as
self-employed was due not to Treasury definition gut to the life com-
panies themselves,

He said that following passage of the Social Security Act a number
of life-insurance companies made presentations to the Treasury in
support of their contention that under the terms of their agency con-
tracts their commissioned life-insurance agents were not employed
hence were not covered by the act. I will also leave that little notation
for you.

(The article referred to is as follows:)

Then came the Treasury decision to regard life-insurance agents paid solely by
comnrission a8 self-employed.  Mr. William Montgomery, president of the Acacia
Mutual Life Insurance Co., reported (National Underwriter, Feb, 28, 1947, p. 13),
that this was due not to Tressury definition, but to the lfe companies themselves,
He said that following passage of the Soclal Security Act, a number of life-insur-

*ance companics made presentations to the Treasury in support of their contention
that under the terms of their agency contraets, thelr commission life-insurance
agents were not employed, hence were not covered by the act.

Mrs, ParriisoN, These men and women who sell life insurance to
the public are not articulate as a group on a united front. They con-
tinue to serve the public in a professional manner and they rely upon
their elected representatives in Congress to protect their rights as
citizens, They are aware of the fact that they are now in covered em-
ployment. They do not expect to be forced out again.

We now come to the most important consideration of all. What of
the beneficiaries? What is Congress prepared to do for the widows
and orphans of the agent who would die between the time they would
be excluded by the passage of the Gearhart resolution and that hazy
day when they might be returned to the fold?
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X wish to read from the September 1947 issue of my 'i)ublication an
article entitled “Unto One of the Least of These.” There are two
pictures on the front page, one of Mr, Cunningham who was president
of the Atlanta association when' he discovered that life-insurance
agents compensated by commission were entitled to social security.
Under his picture:

Little Bob Penland, whose plcture appears on thls page, has been chosen by
us to represent all of the small sons and daughters of life-insurance agents in the
United States who are entitled to the beneflits of soclal-security coverage.

Bob’s daddy, Mr, Thomas E. Penland, Jr,, has the desk next to ours, and as
we have watched Bob charging about on his sturdy little legs upon his rare visits
to the oflice, we have pictured many other young Bobs and Marys who are entitled
to share in the great national insurance plan, We asked Bob's father to tell us
what social-security coverage means to him and his family, and he graclously
agreed to do so, as told from Bob’s viewpoint,

Here is Bob’s story:

Maybe you think I am young to know about such things, but I do want to thank
Mr. Cunningham and the others on the social-security committee of the Atlanta
association and the Reveille for putting my dad wise to his benefits under the
Soclal Security Act. At their suggestion, he notified the Social Security Admin-
istration that he thought we were entitled to coverage. He notified them before
last December 31, and so stopped the statute of limitations from depriving us of
any more of our benefits.

The Secial Security Administration gave us eredit for his last 8 years’ earnings,
which included the 3 years he was in the Army. (Daddy was serving overseas
when I was born.) That means that if my dad died today, mother and 1 would
receive $44.83 a month from soclal security for the next 16 years, and then mother
would receive $26 90 a month for life after she becomes 65, Dad figures that is
equivalent to $11,911 additional life-insurance protection for us.

He says he will never stop selling 1ife Insurance; but if he does after he is 65,
his social-security life income will be at least $50 a month, with another $25 a
month for mother after she is 65. That income will be a helpful supplement to
dad’s renewals and retirement-income insurance,

In view of these benefits, it seems to me that it is better for daad to be classified
as an employee of his company rather than as an independent contractor,

You gentlemen are not dealing with legalities only. You are dealing
with the bread and butter of fatherless children and their mothers, for
whom there is almost never enough income to meet their needs,

T have letters here. T have picked up one or two that have come in
tome. Here is one from a chartered life underwriter, under January
29, 1948, which is since the date set by this law of not nullifying
favorable determinations. He says:

I have a question about social security ¥ would like to ask you—
and he goes on and gives the facts in connection with his case.

I appreciate very much your advice on what to do about this, as T was in the
armed services about all the time that the information was going out about
applying to the Social Security Board.

His letter under February 5 says:

I am taking steps to file the information that you suggested with the social-
security fleld office today.

He also says he is writing some Congressman in regard to the
Gearhart bill,

Under February 10, 1948, he writes:

I have gotten my soclal-security record brought up to date. As I understand ft,
they are going back 5 years from now in covering me. I missed out a couple of

years by not notifying them in 1946, but at least I am glad to be covered on this.
It is a great relief to me because I have three young children, and should 1 die,
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my family would be well protected from social security. Many thanks to you for
<alling this to my attention.

I could read letter after letter to you along those lines, but that is
our case, as I see it, and as I believe that you will find it to be.

Now, here is a clipping from an Atlanta paper which I should also
like to leave with you. It is under the title “The House Pulls a Quick
One” by Thomas L. Stokes. It says:

The joint resolution is the result of agitation and pressure from interests that
would have to pay soclal-sccurity taxes under the Supreme Court decision,

And I firmly believe that is true.  In fact, I have documentary evidence
that I could offer in support of that belief.

They got busy to exempt themselves from the decision,

I hope you will give very careful consideration to that statement
and the possibility that that is what is back of this move.
("The clipping referred to is as follows:)

Tur House PurLs A QUICK ONE
(Thomas L. Stokes)

WasHinagroN.—They slip these things over quickly and guietly, and with little
public notice, so that no matter how closely you try to follow what goes on here,
you miss some of the sneak attacks in this Congress on basic¢ laws affecting the
public welfare that were won after such a battle originally.

This one treated here, which would withdraw social-security coverage from an
estimated half to three-quarters of a million persons, was done hurriedly one
afternoon by the House of Representatives. IHere again the House exhibited
the tendency prevailing under Republican management, noted here recently, of
yiol(lin’;.\: to special interests, even though ostensibly the body “closest to the
people.”

It happened nearly a month ago. Dut it’s not teo late to do something about it,
for the Joint resolution to perpetrate this injustice still has not heen considered by
the Senate IMinance Committee, where it is pending., 'The Senate still hag an op-
portunity to stop it, as it has had to do in a number of cases of special-interest
legislation originating in the House.

The Joint resolution, sponsored by Representative Gearhart, Republican,
California, is designed to circumvent and nullify a Supreme Court decision of
nearly a yvear ago which interpreted the Social Security Act fo that coverage
waould be extended to many persons hitherto classified as independent contractors
and not eligible, The contributory old-age provisions of the act, the court held,
should apply to any person “who is dependent as a matter of economic reality upon
the business to which he renders service and not upon his own business as an in-
dependent contractor,”

Under this decision, coverage would be extended to persons in the category of
sulesmen, selling agents, i.-okers, chain-store managers, theater managers, insur-
ance agents, people who do various xorts of jobs in their own homes under contract
and the likke. 1n accordance with this decision, the Treasury prepared regulations
covering these persons under the law.

Now, by special act of Congress, the Gearhart joint resolution would bar them
from social-security benefits by restoring the so-called common law relationship
of master and servant. The Supreme Court held that this should not apply under
intent of Congress in enacting the social-security law of 1935, but that the rule
of economic reality should apply.

The joint resolution is the result of agitation and pressure from interests that
would have to pay social-security taxes under the Supreme Court decision, in-
cluding insurance companies and sweatshop operators who contract out homework
of various sorts, "They got busy to exempt themselves from the decision.

The resolution was called a shocking piece of legislation by Representative
Helen Gahagan Douglas, Democrat, California, who said: “During the past sev-
eral months I have grown accustomed to the sight of ihis Congress turning back
the elock——crippling where they do not dare repeal, or boring away like termites
in an effort to undermine the progress of the preceding 14 years.” She stood with
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a corporal’s guard of 62 others in vain against the Republican steamroller which
got help from some Democratic allies to pass the resolution, 246 to 53,

This measure got the now-too-frequent quick and furtive treatment. Ne hear-
ings at all were held by the House Ways and Means Committee, And the com-
mittee voted suddenly one day, without considering—or even having presented
1o it—the reports from both the Treasury and the Soctnl Security Board that
vigorously opposed the Gearhart measurve, It was all done most summarily.

This puts the Republican House leadership In a strange position. In its 1044
platform it pledged “extension of existing old-age insurance and unemployment
insurance systems to all employees not alvendy covered.” It has done nothing thus
far to keep this pledge. But by this measure, te the contrary, it tries to deprive
those rightfully entitled to coverage, mostly persous in the white-collar class who
do not have the protection of labor unions.

Mus, Parrerson. If you have any questions you would like to ask X
am willing and anxious to hear them. I do not promise to answer,
but I will do the best I can.

The Cuamrman. -I have no questions. We are grateful to you for
having given us the benefit of your views on this.

Mrs. Parrerson. Thank you, sir, and I do appreciate, as I said in
the beginning, the privilege of coming here an(i talking to you and
speaking in behalf of these people.

I would like to leave some copies of this article here for the other
board members. We do implore you, Mr. Chairman, to vote against
this resolution, House Joint Resolution 296,

The Ciiamman. I should add that if there is any evidence that an
interests, in an improper sense of the word are working for this bill
would like to have those specified. Of course an employer or someone
who does not believe that he should come under the act, has a right to
advance his viewpoint without becoming a villain in doing so.

Mrs, Parrerson. Yes, sir; that is true. I brought along a couple
of agent’s compensation contracts here. Now this, of course, was prior
to this particular resolution but I point this out merely as supporting
evidence to the gentleman who talked to you this afternoon calling your
attention to the possible evasions that might arise,

The Crratrman. I do not think there is any question but that there
is evasion in this ficld and I do not think there is any question but that
there will be evasion as to ths Supreme Court interpretation or any
other interpretation. A1l T am driving at now is that if anyone is exer-
cising an improper influence in this matter I certainly would like to
know about it.

Mrs. Parrerson. The National Association of Life Underwriters is
the only organization to which our group generally hold membership.
However, it consists of supervisors, general agents, managers, and
even company officials hold associate membership in it, but they call it
an underwriter’s association, and they have had representatives up
here before the Ways and Means Committee. X do not know whether
they have been before your committee or not.

Now, going back a Iittle bit to this survey that I left with you, that
report is made by this National Association of Life Underwriters in
regard to three very exhaustive surveys and they were forced to ad-
mit that the agents in the field did wish and do wish to be included
under the present Social Security Act as employees. They did not
have this word in there but they do wish to be included under the pres-
ent act,
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The Ciramnan, Let us assume that that is correct. That does not
carry with it that anyone who resists coverage is evidencing an im- |
proper interest.

rs, Parrerson, All right, sir. I have some correspondence here
that § wish to call to your attention. 1 have to go back of this pro-
posed Gearhart resolution a little bit, to bring this matter up to date.

The Cnamman, Let me put it this way: The sume freedom of
opinion that gives you the opportunity to be here and express your
own views is equally applicable to those who might have contrary views
and there is nb suggestion of improper interest on either side.

Mrs, Parrerson. Yes, sir,

The Cnairman. All I am interested in is if there is an improper
opposition to this bill or improper support for this bill I certainly
would like to know about it.

Mrs, Parrerson. That is what T am trying to point out. Following
those surveys, here is a report, or rather this is from an editorial in
the January 4, 1946, issue of the Life Insurance Field. It says:

The falrly recent surveys made by the national association among various
segments of its membership showed that most ordinary agents want to be
covered, but only if the act is extended to include the self-employed.

That “but only if the act is extended to include the self-employed™
is not in the survey. It is not in the questions; it is not in the answers;
it is not even implied.

All right ; when that came out, Mr. Cunningham, of Atlanta, wrote
to the editor of that magazine and quoted that clause.

The Criamman. That would go to the propriety and the correctness
of the survey conducted by that particular organization. That would
not il:llnpl%' an improper interest behind the resolution in the Congress;
would it ’

Mrs, Parrenson, Except that these people have represented, as I
understand, and have been representing, before the Ways and Means
Committee, that life-insurance agents wished to be included under the
Social Security Act, but only if the act is extended to include the self-
employed. That is the part that is not substantiated by the facts of
the survey.

The Cuamrman., What you are saying is that the committee has
received this information?

Murs, Parrerson. That is right. It is admitted in this correspond-
ence that that reservation was planted on the report of the survey, It
was not included.

The agents never said that they wanted to be included only if the
act is extended to include the self-employed, which implies that they
wished to be included as self-employed, which means that if they are
included as self-employed they would have to pay the entire tax.
‘They never said that.

The Cramsan. Thank you very much.

Mrs. PatrersoN. Yes, siv; and thank you.

The Cramaax. Is Mr. George M, Fuller here ?

Mr. Fureer. Yes, sir.

The Caamuan. You may come forward, please.
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STATEMENT OF RICHARD A, COLGARN, JR., EXECUTIVE VICE PRESI-
DENT OF THE NATIONAL LUMBER MANUFACTURERS ASSOCIA-
TION, PRESENTED BY GEORGE 1, FULLER

The Cramrman. Will you state your name, address, and occupation
to the reporter.
_ Mr, FuLrer. Mr. George M. Fuller; however, no connection with the
Fuller Brush people, and I am appearing here, Senator, today for
Mr. Richard A. Colgan, Jr., who was unfortunately detained in the
South, and I would like to read a statement prepared by him—

My name s Richard A. Colgan, Jr. I am executive vice president of the
National Lumber Manufacturers Assoclation, which consists ot 14 regional lumber
assoclations representing the major commercial wood specles in the United States,
The lumber manufacturing industry embraces more than 50,000 producing units,
varylug in size from small one-mnan operations to very large mills of the South
and West,

I apprecinte the opportunity of appearing before you today to express our
approval of the resolution now before this committee which would maintain
the status quo in respect of certain employment and social-security taxes pending
action by Congress on the general question of extension of soclal-security
coveruge.

We favor the enactment of House Joint Resolution 206 for two fundamental
reasons :

(1) The proposed regulation is clearly tantamount to legislation; and

(2) Considered on its merits, the proposed regulaticn is highly objectionable
because of its unreasonuble and unrealistic treatment of the problem.

The lumber industry looks upon this legislation as involving a fundamental
issue vital to our form of government, and we urge that you treat it as such,
It must be remembered that we are not now considering the merits of coverage
of certain groups under social-securlty legislation. 'I'he Congress has the power
to broaden or to narrow the scope of the law.

That question, I underatand, is now pending before the Senate Finance
Committee and the House Ways and Means Cominlttee, and at the proper time
both the proponents and opponents of extended coverage will be heard, It should
be abundantly clear that extenslon of coverage is essentinlly legislative In its
nature and should come only by congressional action and not by regulations of
the type House Joint Resolution 204 proposes to hold in abeyance until such
time as Congress acts,

The proposed regulation, considered on its morits, s highly objectionable, for
it 1s unreasonable and unrealistic, In place of the common-law test of control,
whether a party is an employee or independent contractor would be determined
by a test of dependency, as a matter of economie reality, upon the business for
which the service is performed,

In making this determination the regulation suggests the consideration of six
factors but makes It clear that these are not the only ones to be considered,
Just what the others are is a matter of conjecture, and, apparently, left up to
the whim of the Commissioner of Internul Revenue to be made known at such
times and under such conditions as he chooses,

Furthermore, the proposed reguintion provides that the composite effect of
all factors {8 to be controlling, yet even a casual reading makes it clear that
the Commissioner could select any one of the factors or tests and 8o emphasize
lgni importance as to {nvalidate many bona flde Independent contractor relution-
[ X

I?:t me explain the operatlons of our industry and the impacet of the proposed
regulation on our business, In the lumber industry the services of independent
contractors are frequently employed, A mill may own or have timber rights
on large tracts of land, The mill may do all or part of its logging, but often
it will have at least some of its logging done by an independent contractor,

There are any number of reasons for this, The tracts may be In different
localities, and the mill may find it necessary to use Its8 logging equipment in one
. area and the independent contractor for another area, Or, us I8 often the
case, the mill will devote all its time, energy, and equipment to the manufacture
of lumber, and will contract for all its logging.
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Although the particular reasons for contracting may vary, these are normal
contractual relationships, The logger may own several thousand dollars’ worth
of equipment. He has complete charge of the men working for him. The
contract will usually set forth the agreement fn detail, describing the rights
and duties of both parties, specifying the type and quantity of logs to be cut,
and so on.

Payment is stated in terms of results produced by the logger, usually so much
per thousand feet of logs. The compensation to the logger is therefore a matter
of protit on the operation, not a wage or salury.

I emphasize this because the logger is in business for himself, and as In any
other business, compensation to the owner depends not upon a wage or salary,
but upon the management of the business so that.the difference in costs and
receipts leaves a profit,

Under the generally accepted concepts in the business world, this type of
logger Is an independent contractor, not an employee of the mill to whom he
supplies logs.  But under the proposed regulation, he could be determined by the
Commisstoner of Internal Revenue to be #v employee of the mill, A few
examples will illustrate this,

The proposed regulation sets up the basie test of “dependency as a matter of
economle reality” as the eriterion by which to determine whether a person is
an employee or an independent contracior.

It is further stated (sece. 402204 (a), par. 4) that the typical independent
contractor offers his services to the public rather than to a single person, Ordi-
narily the logging contractor I just described Is ostensibly offering his services
to the publie, but in reality he probably is working for only one mill.

Under the proposed regulation he might be determined to be an employee of the
mill fnstead of an Independent contractor, No doubt the proponents of the pro-
posed regulation will vigorously deny that this is its intended purpose, but never-
theless it could be interpreted in this manner, and our past experfence with hureau-
cratic agencies does not assure ug that this will not happen.

I'his type of approach permeates the entire proposed regulation,

For example, in the tifth paragraph of section 402.204 (d) (1), it is pointed out
that the performance of services which are an integral purt of the functions
of the business for which performed is indicative of one of the six factors which
are to be considered in determining whether the pnrtyﬂs an employee or an inde-
pendent contractor. If the services are essential, tlie implication i« that nn em-
ployee-employer relationship exists, I can assure you that the cutting of logs
is un integral part of the manufacture of lumber. I doubt that we could produce
much lumber without logs. All logging contractors and their employees, therefore,
could be held to be employees of the mill for which they cut logs.

A similar situation is found in another part of the proposed regulation which
deals with “integration” (sec. 402,204 (d) (3)). It is stated that integration
of one’s services into the business for which performed indicates dependency
as a matter of economice reality, and therefore that person is an employee and
not an independent contractor.

This Integration would be indicated by the fact that the services are essential
to the business for which performed. This test is so sweeping that it covers alinost
anything the Commissioner wants it to cover, It is fundamental in our economic
system that business operates for a profit, and it is therefore axiomatic that busi-
nessinen expend their tinanclal resources for goods and services that are “essen-
tinl.” Thus, in aliost every case whenever one business employs the services
of other bhusinesses or individuals those services will be “essential”; there is
therefore “integration” within the meaning of the proposed regulation, and the
Commissioner would be free to rule that an independent contractor relationship
did not exist,

In the case of the logger, the cutting of the logs would of course be “essential”
to the manufacture of lumber, and the logger's operations would be “integrated”
with those of the mill, and thus he would be held to be an employee of the milL

In another part of the proposed regulation (sec, 402.204 (d) (2)) it is stated
that a permanent relationship tends to establish that a party is an employee and
not an independent contractor.

Under this ¢oncept, the mere fact that the same mill made a contract year after
year with the same logging company, particularly if that logging company did
not work for others, could he construed by the Commissioner to show that the
logging contractnr was dependent as a matter of economic reality on the mill,
and therefore not an independent contractor,
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This is borne out by the converse statement in the same sectlon that the
relutionship is hmpermanent if it is of limited Guration and nonrecurring.

There are numerous other provisions of this regulation that would lead to
similar results, but these will indicate, I think, that it would be a regulation im-
possible for many to understand, or If taken for what it seems to say, it wonld
invalidate many bona fide independent contractor relationships,

It would lead to completely unreasonable and unrealistic results. One large
operator, employing a number of independent contractors for logging and sawing,
has advised me that if this proposed regulation is put into effect he will be forced
to immediately cancel all of these contracts. This would mean that the con-
tractors would be thrown out of work, and would possibly go into bankruptey,
for the mill would revise its operations so as to do all its own logging and sawing.

I am told that those who favor thig regulation claim that the so-called common-
law control test is not completely uniform and has received varying interpretations
in different courts,

But the answer to this criticlsm is that it proves nothing. The common-law
test has been a part of the vegulations under the social-security laws for over a
decade, and its meaning to business, as compared to the proposed regulation, is as
clear as a crystal ball.

I am also aware that proponents of the proposed regulation will contend that
the interpretations I have suggested are precluded by another part of the pro-
posed regulation (par. 3, sec, 402.204 (e)) which claims not to convert into an
employer-employee relationship a normal business arrangement whereby one
business obtains the services of another to carry out a portion of its production
or distribution.

But this brief paragraph {s so general that it does not, in my opinion, prevent
unreasonable interpretations of the type I have suggested in connection with
logging which will deprive bona fide independent contractors of that status,

The proposed regulation is clearly an attempt of an administrative agency,
purporting to rely on Supreme Court decisions, to write legislation,

This is the undisputed function of Congress, and that point is so fundamental
that it seems to us there should be no doubt in the minds of the Members of
Congress that House Joint Resolution 296 should be passed promptly.

In addition to this, the proposed regulation is so unreasonable and unrealistic
we believe that Congress should not permit it to be put into effect.

Many of the objections I have pointed out to you are explained in greater
detail in a brief which we filed with the Commissioner of Internal Revenue on
January 20, protesting the proposed regulation.

I would like to file a copy of that brief for your further information,

The Cramsman. It may be filed with the record.
(The brief referved to is as follows:)

SUPPLEMENTAL BRIEF OF THE NATIONAL LUMBER MANUFACTURERS ASSOCIATION
PROTESTING CERTAIN ProPoSED EMPLOYMENT-TAX REGrrLATIONS WITH RESPECT
T0 EMPLOYER-EEMPLOYEE RELATIONSHIP

I

In another brief, filed jointly with the American Pulpwood Association, the
American Paper and Pulp Association, the Timber Producers Association, and
the Northeastern Lumber Manufacturers Association, we urged that the proposed
new Employment tax regulations with respect to employer-employee relation-
ship (Federal Register, Nov, 27, 1947, p. 7966) be set aside in their entirety.
This supplemental brief is directed to criticism of the various aspects of the
proposed regulations and to call to the Commissioner’s attention objectionable
features of the proposed regulations.

I

The terms “Social Security Act” and “act” are used in the broad sense herein,
to refer to the several Federal statutes concerning soclal-security benefits to which
the proposed regulations would apply, as listed in the initial paragraph of the
proposed regulations,



SOCIAL SECURITY STATUS QUO RESOLUTION 107

III

The proposed regulations purport to conform to the principles enunciated in
United States v. Silk (67 8, Ct. 1463 ; 15 Law Week 4646 (1947) ). Bartels ¢t ul. v.
Rirmingham ct al. (87 8. Ct. 1547 ; 15 Law Week 4773 (1947) ), and related cases,
In the Silk case, and its companion case Harrison v, Greyvan Lines, Inc., the
Supreme Court pliaced major reliance on a previous case it had decided in con-
nection with the National Labor Relationus Board, N. L. R. B. v. Hearst Publica-
tions Inc. (322 U. 8. 111 (1944)). 7The concepts of the Hearst case relating to
employees have been specifically repudiated by Congress. This matter is dealt
with in the brief referred to in section.I. Attached hereto ure the pertinent
portions of the report of the House Committee on Education and Labor and the
conference report, made in connection with the Labor-Muanagement Relations
Act of 1047, clearly indicating congressional disapproval of the Hearst case
cencept of “employee” (exhibits A and B).

But it is not enough to say merely that the Ilenrst case has been repudiated
by Congress. The National Labor Relations Act as amended by the Labor-
Management Relations Act of 1947 states that the term “employee” shall not
include “* * * any individual having the status of an independent contractor.”
The Commissioner may reply that the proposed regulations are not inconsistent
with thiy deflnitinn, that they do not include independent contractors within the
scope of the term “employee,” but that these regulations merely attempt to properly
deflne and delimit these terms. However, when the plain, direct wording used
in the definition of “employee” fn the Labor-Mat t Act is considered in
the light of the statements in the reports referred to and attached hereto, it is
clear that Congress expects these terms to be given their usual and ordinary
meaning. It is not the function of the administrative agency to give new, arti-
ficial, and unintended meanings to terms of a statute. When Congress used the
word “employee” in connection with the Labor Act It did not intend that the
Labor Board ignore principles of agency and business practices in determining
who were independent contractors, and when the Board promulgated its concepts
in roling that the newspaper merchants were employees of the publisher of the
newspaper insiead of Independent contractors und was upheld by the Supreme
Court, the Congress labeled the administrative excess a8 such and specitically
repudiated the Supreme Court holding. ¥t should be clear that in the determina-
tion of the independent contractor relationship under the soefal-security laws,
Congress likewise expects that the Commissioner will not ignore recognized
principles of agency and business practice.

v

The proposed regulations, it was noted above, purport to rely upon the Supreme
Court decisions cited, Upon analysis, it is clear that the reliance is upon dicta
of the Court and not its actual decision. The underlying thesis of the proposed
regulations as stated in section 402.204 (a) s based principally upon that portion
of the Silk ease in which the Court discusses and vefers to pertinent portions of
the Hearst case. In fact, in part of section 402,204 (a) of the proposed regulations
language is used identical with that of the Court, which in turn was quoted or
paraphrased from the Hearst decision, To base a regulation on dicta of the
Courl is at best a questionable practice, but to rely on only 2 part of the decision
is even more t» be condemned. After stating that application of social-security
legislation should follow the same rule that was followed in the Hearst case the
Court said:

“This, of course, does not leave courts free to determine the employer-employee
relationship without regard to the provisions of the act. The taxpayer must be
an ‘employer’ and the man who receives wages an ‘employee.” There is no indi-
cation that Congress intended to change normal business relationships through
which one business organization obtained the gervices of another to perform a
portion of production or distribution. Few businesses are so completely inte-
grated that they can themselves produce the raw material, manufacture, and
distribute the finished produce to the uitimate consumer without assistance from
independent. contractors. 'The Social Security Aet was drawn with thig indns-
trial situation ag a part of the surroundings in which it was to be enforced,
Where a part of the industrial process is in the hands of independent contractors,
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they are the ones who should pay the social-security taxes.” (U. 8. v. Silk, 18
Law Weck 4646, 4649.)

It 18 our contention, and we give specific examples in the arguments that
follow, that the proposed regulations invalidate many bona fide types of inde-
pendent contracts and so narrow the concept of contracting as to eliminate many
normil business relationships recoginlzed by the very decision on which they
purport to rely.

The proposed regulations arve, in their Inception, based upon a false premise.
In the third paragraph of section 402204 (a) It refers to the usual type of
workers as examples of employees and in the next paragraph refers to physicians,
lawyers, dentists, veterinuriang, bullding contractors, public stenographers, and
auctioneers as cleur-cut examples of independent contractors. Continuing, this
paragraph sets forth the characteristics of the typlcal independent contractor.
By no reasonable construction of the term ean these listed characteristics be
considered as typical indicin of an independent contractor, They are, rather,
a summation of the attributes of a hypothetical, “ideal” independent contractor,
who is such beyund any possible question. These criteria simply do not com-
port to the realities in the business world. There are many thousand bona flde
independent contractors who do not meet these tests and it 18 grossly unfair to
assert that they describe the typieal independent contractor, Some independent
centractors may possess these characteristicos, and certain independent contractors
may possess some of the characteristics, but they certainly are not typical.

For example, it {s stated that “the typical independent contractor * *
at times and places and under conditions fixed by him * * * offers his
services to a public or customers of his own selection rather than a single per-
gon, * * * The Greyvan case negatives this contention. There, the {ruck
owners offered thelr services only to the Greyvan Co. and played no part in the
selection of the customer for whom they would haul,  Likewise, in the Silk case,
the truck owners could and did drive for only one compuny, yet they were held
to be independent contractors, Thus, parties held by the Supreme Court of the
United States to be independent contractors could not be so considered under
the criteria of typical independent contractors of the proposed regulations,

It is stated that “The typical indepeadent contractor * * * performs the
gervices in or under his own name or trade name rather than in or under that
of the person for whom the services ave performed * * %" Thig criterion is
in direct conflict with the holding in the Grayvan case. ‘There, the truck owners
displayed to all the world the trade name of another, and yet were nontheless
held to be independent contractors.

It is stated that “* * * the performance of the service (of the typica)
independent contractor) supports or affects his own good will rather {than that
of the person for whom the services are performed * * *'" This, too, is an
erroneous criterion, In the Greyvan case the identity of the truck owner as
such was completely merged with the Greyvan Co,, and it could hardly be con-
tended that if any truck owner conducted himself or performed his duties in such
a manner as to create good will or i1l will that it would reflect on anyone
other than the Greyvan Co.

There are many bona fide independent contractors who supply a part of a
commodity often subject to rigid specifications, which is completely merged with
and into the end product which i8 sold under another’s trade name. This is a
common occurrence in the business world. Yet, if this particular part or seg-
ment should be defective who would content that anyone but the prineipal manu-
facturer operating and selling under the trade name, and not the independent
contractor producing the defective part, would be blamed by the consumer?

It 18 stated “the typical independent contractor * * * hag a going business
which he may sell to another.,” This I8 misleading as a requisite for the typical
independent contractor. There ure many situations where a bona fide independent
contractor, perhaps with a substantial number of persons in his employ, has as his
prineipal asset his personal reputation and good will. He may own and operate
a thriving business and be thoroughly successful and yet the business would have
little if any resale value because it depends upon his personal ability. Suppose,
for example, that an interior decorator operates a small business of consulting
with builders, architects, and members of the public on problems on interior
decoration. Such a person may even employ a number of clerks and possibly have
a stock of materials on hand. This may be an operating business, but it would
have almost no value if offered for sale, for its mainstay is the intangible ability
of the interior decorator and his personal reputation. Any regulation which sets
forth this criterion as a typical one will operate to deny the status of independent,
contractor in many bona fide cases,
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The broad language of the third paragraph of section 402,204 (e) is not
gufliciently clear to preclude the tyne of interpretation suggested above,

It i8 possible that the Conmmissioner does not intend that the regulations be
interpreted as suggested ahove, However, the language used would perimit the
results indicated, and if not so intended, should be changed so as to clearly
preclude such results, VI

Section 402,204 (b) of the proposed regulations state that an “employee” is an
fndividual in a service relationship “who 18 dependent, as a matter of economic
reality, upon the business to which he renders service and not upon his own
business as an independent contractor.” 'This test I8 so sweeping and all-inclusive
that it is a totally unreasonable construction of the terms of the act. As noted
in 1V above, the Supreme Court recognized that it was not the purpose of the act
to change normal industrial relationships, and that the act was put into the eco-
nomic fabric of the Nation, The language of section 402,204 (b) can be inter-
preted to change so many relationships, generally recogunized by the business and
industrial world and by the Supreme Court as independent contractors, that it is
a totally unwarranted extension ot the act. Under this deflnition, only the most
clear-cut cases cun be held to be independent contractors.

For example, it is conceded that a professional man, such as a lawyer, in private
practice, is undoubtedly an independent contractor within the meaning ot the act.
The proposed regulations cite lawyers as “in most cases clearly independent con-
tractors and not employees.,” Suppose, however, that a lawyer in private prac-
tice, operating his own office and offéring his services to the public has only one
client, a business enterprise. Suppose that all of his time is devoted to the busi-
ness of this client, that he receives income from only this one source, and suppose,
further, that the legal matters of this elient keep him 8o busy that he can’t or
won’t accept work from the general public, to whom his office is presumably open,
Under the test set forth, this man is clearly dependent #s s matter of economic
reality upon the single client. Will the Commissioner be go willing to change the
normal concepts of this relationship as to hold, as he could under this test, that
the lawyer is an employee of the company and that the company is therefore liable
for social-security taxes?

Suppose a small machine shop which has been open to the public and accepted
work from the public for 4 mumber of years becomes so proficient at certain types
of work that anuther company engages It on a year-rotund basis to manufacture
a certain mechanical part and that this contract requires 95 percent of the shop’s
time and facilities, and only § percent of its time and facilities ave devoted to the
work which comes In from the public. As a “matter of economic reality,” if these
words mean what they seem to say, the workers in this machine shop are now
employees of the manufacturing company. The independent®contractor would no
longer be an “independent contractor” under the proposed regulations,

In the lumber industry this is no mere hypothetical problem. There are many
small independently owned and operated logging companfes. These companies
muke contracts with mills which own or have timber rights on large tracts of
land. The mill consumes all logs cut and, usually, pays at a contract rate per
thousand board feet. Ostensibly these logging companies offer their services to
the publie, put in practice most of them log for only one company at any one time,
Under the proposed tests these small companies could be held dependent “as a
matter of eccnomic reality” on the mill and thereby denied the status of in-
dependent contractors,

Surely such results were not intended by Congress nor sanctioned by the
Supreme Court in the cited decisions. However, the board language of the third
pm'lngmph of section 402.204 (e) is not sufliciently clear to preclude such interpre-
tations,

- It is possible that the Commissioner does not intend that the regulations be
interpreted as suggested above. But, if he does not so intend, the language used
should be changed so as to clearly preclude such resuits.

vix

Section 402,204 (c) of the proposed regulations gives further indication that the
effect of the regulations would be to eliminate many bona fide independent con-
tractor relationships. The section is so worded that the Commissioner can so
emphasize and evaluate any one of the factors, or a combination of them, that .
recogniged independent contractors are brought within the scope of the definition.
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of “employee.” Under this section, “the pertinent inquiry” as to each factor is to
be whether undev that factor an independent contractor relationship actually
exists “as a matter of economie reality.” Thux, while the regulations purport
to take into consideration the total situation in making the determination, upon
analysis it is evident that if there is found to be one factor which indicates that
the party s dependent as “a matter of economde reality” upon the business to
which the service is rendered, the Comnrissioner is justified under the regulations
in holding that such party is an employee insteand of an independent contructor,

Such a one-sided approach to the problem is, we contend, an unreasonable abuse
of the Commissioner's discretion,

VI

The position taken with respect to the factor “degree of control,” section
402.204 (d) (1), 1s unjustifinble, The initinl paragraph of this seetion points out
that a high degree of control over the performance of services points to an em-
ployee relationship, while a low degree of control is less indicative of such a rela-
tionship. To contend that a high degree of control necessarily indicates an em-
ployee relationship is not borne out by realities of the business world. I'robably
more often than not, in commercial and business transactions, the contract with
an independent contractor sets forth specific and rigid requirementg which must
be met. Usually, contracts contain provisions for refection if the specifieations
are not met. Thus, an independent contractor is frequently subject to the highest
degree of control which in no way indicates that he iy not a bonn fide independent
contractor.

This portion of the proposed rule is applicable only to the simplest types of
situations, Where, for example, the owner of & pet dog takes it to the veterinarian
to be cured of an ailment, he exercises almost no control over the veterinarian, and
under the proposed regulation the lack of control rightly points to an independent
contractor relationship, Where, for example, #n individual takes writien matter
to a public stenographer to be typewritten the lack of control righly points to an
independent contractor relationship. But the complex dealings in the business
world iead to many contractual relationship which are much more complicated,
The degree of control swhich may, at times, result from these contraets Is not a
fair basig for contending that the independent contractor relationship does not
exist.

It is stated in the $ifth paragraph of section 402,204 (1) (1) that the “* = »

- right power of control may in partieular cases be established, in varying degrees,

by one or more of u variety or circumstances, such as the performance of services
as an integral part of the functions of the enterprise carried on by the person
for whom the services are performed * * % Thig requirement would pre-
vent the use of the services of independent contractors in that large group of
situations where a portion of production or manufacture of an cssential part is
secured by contract with another business,  For in all sueh instances the services
are “Integral” and absolutely necessary to the completed article or commodity.
‘This criterion, for example, would permit the manufacturer of tractors to emwploy
an independent contractor to wash the windows of the plant, as that would not
be an “integral” part of the function of manufacturing tractors, but would not
permit the use of an independent contractor to produce and supply a special
type of valve used in the tractor, as that would be an “integral” part of the
manufacture of tractors.

It is stated that the right or power to control may be cstablished by “* * #
circumstances such as * * % the fact that the individual’s services are per-
formed in accordance with procedures, or at times, fixed by the persons for whom
the services are performed rather than by the individual performing them
* * »7 The objection to this criterion is that, literally interpreted, it means
that the Commissioner ecan deprive many bona fide independent contractors of
their independent status. Suppose, for example, a logger having a number of
trucks and tractors may employ the services of a garage to make regularly me-
chanical inspections and to repair its vehicles, The company may fix the times
at which this is to he done, and may fix, and change from time to time, the pro-
cedure to be followed, and prescribe the information about the inspection and
repairs made that it wishes furnished by the garage. This is clearly an inde-
peadent contractor relationship, but under the proposed regulation it could be
held that the garage mecharnics were employees of the logger,

The proposed regulation states that the “right or power of control * * *
may be established by * * # circumstances such as * * * the fact that
the arrangement contempliates essentially the performiance by the indivigual of
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personal services which he may not delegate (whether or not the arrangement
contemplates that the individual will also furnish the services of others),” Under
this criterion the Commissioner could hold many bona fide independent contrac-
tors to be “employees,” Suppose a business organization engages the services of
an architect. s skill may be such that the arrangement clearly contemplates
his personal services, oven though he will use the services of draftsmen, clerks,
and others in his own employ. It is usually generally conceded that a practicing
architect, when engaged for professional services, is in the status of an inde-
pendent contractor, but under this rule he could be held to be «n “employee.”

The sixth paragrapl of section 402,204 (d) (1) reads as follows:

“One of the most significant etements in establishing contron is the right or
power of the person for whom the dervicey are perforined to terminate the re-
lationship withont cause or on short notice.  The individual performing the serv-
ices knows that the relationship may be terminated by the exercise of such right
or power if he does something at variance with the will, policy, or preference
of the person for whom the services are performed. Such right or power is
generally incompatible with the freedom from control enjoyed by an independent
contractor,”

It is a commnon practice to provide for the termination of contracts upon a
given notice, This notice may be entirely adequate to the parties to the contract
but could nevertheless be considered by the Commissioner to be “short notice”
within the meaning of this requirement, thus muking it possible for the Cominis-
sfoner to determine bona fide independent contractors to be “employees.,”  Where
a contract exists, setting forth the performance expected by each party, and pro-
viding for termination upon given notice, which may be a “long” notice to the
parties but which may be considered by the Commissioner as a “short” notice,
the fact of the existence of the contract should be the basls for determining if the
relationship of independent contractor exists and not the single factor of a pro-
vision for termination upon a given notice.

The contention that the right or power to terminate the relationship “without
cause” is incomputible with an independent contractor relationship is erroneous
and misleading. In a legal sense any contract or engagement for services of un-
other can be terminated without cause. That the party terminating the contract
may become liable for damages has no bearing on the issue of whether an inde-
pendent contractor relationship existed. This principle applies even where the
engagement is extremely informal,  Suppose & planing mill engages a small saw-
mill to cut rough lumber from a certain tract of timber., There may be no written
contract. The planing mill may simply specify the sizes of humber and the
maximum and minimum quantity to be delivered, The planing mill could cancel
the contract without cause before cutting begins, when partially completed, or
after being entirely completed. The right of cancellation “without cause” has no
bearing on the status of the smull mill owner being that of an independent con-
tractor,

It is stated in the portion of the proposed regulations quoted above thut where a
party engaged to perform certain services knows that the relationship mey be
terminated if “he does something at variance with the will, poliey, or preference
of the person for whom the services are to be performed” such knowledge indi-
cates that an independent contractor relationship does not exist. This asgertion
is directly contrary to the foundation of all contracts, for thig is mercly another
way of saying that if the party engaged does not come forth with the quality and
quantity of services for which he was engaged, his contract may be canceled, In
other words, the contract (whether written or oral) is broken for cause, It is
difficult, indeed, to see how an ordinary contrazctual principle, accepted as a
fundamental of the law of contracts, is indlcative that the independent contractoy
relationship does not exist.

The broad language of the thir@ paragraph of section 402.204 (e) is net suffi-
clently clear to preclude the type of interpretation suggested above,

It is possible that the Commissioner does not intend that the regulation be
interpreted as suggested above. However, the language used would permit the
results indicated, and if not so intended, should be changed so as to clearly
preclude such results,

IX

The wording of gection 402.204 (a) (2) is so loose that it could lead to the
absurd results that almost any business which has one or more substantial and
regular customers or clients can be held to be employed, and therefore not an
independent contractor. It is stated that a “permanent” relationship indicated
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dependency as a matter of economic reality, and thus indicates that an inde-
pendent contractor relutionship does not exist, “Permanency” is then described
in terms which indicate that almost any type of recurring work tends to establish
the “permanent relationship.” Conversely, this is further indicated by the
statement that “the relation Is impermanent if it is of limited duration and
nonrecurring.”

In the lumber industry, a mill may employ during the logging season each year
the sume logging company to supply the mill with logs. Under this regulation
the Commisstoner would be justitied, on this single fact, that the employment was
of a recurring nature, to hold that the logging company contractor and his em-
ployees were employees of the mill,

The broud langunge of the third paragraph of section 402,204 (e) is not suf-
ficiently clear to preclude the type of interpretution suggested above.

It is possible that the Commissioner does not intend that the regulations be
interpreted as suggested above. However, the language used would perwit the
results indicated and, if not so intended, should be changed so as to clearly
preclude such results,

X

Section 402.204 (d) (3) states that “integration of the individual’s work
in the business of a person to which the individual renders the service” in-
dicates that an independent contractor relationship cannot exist. This contention
is directly contrary to the holding in the Greyvan case, where the truck owners
merged thelr efforis and services alnost completely with the company but were
nonetheless determined by the court te be independent contractors. Thus, merger
of the services has little if any bearing on the question.

It is stated that “Integration * * * may be established by one or more of a
variety of circumstances, such as the fact that the services are essential to the
operation of the buginess * * " This criterion iy so sweeping that it could
encompass almost any type of service rendered by any business or individual for
any other business or individual, If an operating business engages the services
of another establishment, it is highly probable that these services are “essent:al”
in the economic sense of the word, for otherwise the former would not be willing
to spend its funds for them. It is fundamental in our economic systein that a
business operates to make a profit, and when a business is willing to expend its
financial resources for the services of another it is probably because such
services are “essentinl.” Examples are legion. Suppose a company manutactures
leather goods and engages another company to treat its hides chemically in a
certain manner, such processing being done after the hides have been obtalned
but before the finished leather product is manufactured, This service is
certainly “essential” to the manufacturing process. There I8 no reason why
it could not be done by an independent contractor but under this regulation the
Commissioner would be at liberty to rule that there was “integration” which
preciuded such a relationship. .

In the lumber industry it could have the effect of preventing any logging com-
pany from maintaining its status as an independent contractor, Whenever a
mill obtaing logs from a logging company, operated separate and apart {romw the
mill, the Commissioner would be at liberty to rule that the logging was an “essen-
tinl” part of the mill’s operations and therefore persons in the employ of the
Jogger were actually “employees’ of the mill,

It is stated that “Integration * * * may * * * be established by one
or more of a variety of circumstances, such as * * * the fact that the sery-
fces, though not essential to the function of the business of the person for whom
rendered, are performed in the course of such business * * *” This is a
further extension of the sweeping provision just discussed. If the services con-
templated are not an essential part of the business for which they are rendered,
they will in all probability not be performed in the course of such business, The
fundamental objection to the proposed reguiations is again illustrtated—many
bona fide independent contractors will be deprived of that status if this criteria
is enforced. It will be a rare instance indeed when a business will engage the
services of an independent contractor which is neither essential to the business
nor performed in the course of the business. The phrase “in the coursc of such
business” would cover a raultitude of situations which have never before been
congidered as incompatible with the status of being an independent contractor.
Suppose, for example, that a sawmill which sells only standard sizes of unfabri-
cated timbers takes sa order for fabricated trusses, and engages a fabricator to
come to his mill to fabricate the timbers (cut to exact size, bore, groove, etc.)
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before shipment. Apparently, delivery of fabricated parts would be made “in
the course” of the lumber business and the sawmill is liable for social-security
taxes on the employees of the fabricator. The langnage of this portion of the
proposed rule is so broad that such an interpretation is not precluded.

The proposed regulations state that “integration * * * may * * * be
established by * * * circumstances, such as the fact the services of the indi-
vidual are performed in accordance with procedures, or at times, fixed by the
perscen for whom they are performed * * *” This criteria was discussed
abeve (under part VI1i) and the same objections made there apply here. The
performance of services at a particular time or in accordance with a particular
procedure may be the real consideration underlying the making of the contract
or arrangement, To get performance at a particular time or in a particular
manner may be economically valuable consideration for which one business may
be willing to pay another, and there is little reason to contend that the probability
of the existence of the relationship of independent contractor is lessened thereby,

The proposed regulations state that “integration * * * may * * * he
establisned by * * * circumstances such as the fact that the services of the
individual are performed in or under the trade name of the person for whom the
services are performed * * % Objection was made to this provision under
section V and the same objections apply here, This factor was present in the
Greyvan case and the Supreme Court held the truck owner nevertheless an
independent. contractor, but under the proposed rule the Commissioner, if suffi-
clent weight is given this factor, could nold in a similar situation that such a
truck owner was an employee,

The broad language of the third paragraph of section 402,204 (e) is not suffi-
clently clear to preclude the type of interpretation suggested above,

It is possible that the Comunissioner does not intend that the regulations
be interpreted as suggested above, However, the language used would permit
the results indicated and, if not so intended, should be changed so as to clearly
preclude such results,

X1

Section 402.204 (d) (4) sets forth the proposjtion that a low degree of skill
indicates that the relationship of independent contractor does not exist, It is
submitted that this criterion, like others in the regulation, would be misleading
and erroneous. While it is true that individuals of a low degree of &kill may
normally turn to employment Iin established business where they would
clearly be classified as “employees,” any undue emphasis on this criterion can
operate to prevent individuals or groups of individuals from becoming inde-
pendent contractors merely because their services do not involve a high degree
of skill, While this section of the proposed regulations may be of less con-
sequence than others, it is believed that its strict application could operate
againgt parties enttiled to the status of independent contractor.

XIX

In section 402.204 (d) (8), concerning the factor of profit or loss as indi-
cating an independent contractor relationship, it is stated that “oppertunity
for profit or loss * * * may * * * pe established * * *py * * *
circunstances such as * * * the fact that the services of the individual
support or affect good will as an asset of his own rather than the separate
good will of the person for whom the services are performed.” This criteria
has been included in the consideration of other factors. (See section V.)
Ite application in cases similar to the Greyvan could lead to results directly
contrary to the ho!ding in that case, It has no bearing on the question of
opportunity for profit or loss. x

X1

The third paragraph of section 402,204 (e) has been referred to in con-
nectinn with several factors in the discussion above, It is strongly urged
that this paragraph would not prevent the unreasonable interpretations which
could be made In connection with the varlous criteria as suggested above, It
should be enlarged and clarified, and made specifically applicable to each factor
S0 that it cannot be subordinated to the explanations and amplifications made
in connection with each of the factors set forth in the proposed regulations.
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SUMMARY AND CONCLUSION

The proposed regulations purport to conform to Supreme Court decisions
which rely upon another decision which has since been specifically repudinted by
Congress; Congress has indicated that it expects administrative agencies not
to ignore recognized principles of agency and business practice in defining terms
ugeld in connection with the employment relationships; the proposed regula-
tions rely upon only part of the principle case cited, and ignore important
portions of that decision; they invalidate many bona fide types of independent
contracts and so nurrow the concept of contracting as to eliminate mmany
“normal business relationships” recognized by the very decision upon which
they purport to rely; the criteria alleged to be characteristic of “typical” inde-
pendent contractors are not in fact “typical”; the test of the employer-em-
ployee relationship as that of “dependence, as a mater of economic reality”
upon the business for which the services are rendered is so sweeping as to
permit a totally unreasonable construction of the terms of the act; the pro-
posed regulations permit the Commissioner to so evaluate and emphasize any
one, or combination, of the factors to be considered that the total situation
is not, in fact, determinative; and the position taken with respect to each of
the several factors individually is unrenlistic and unjustifiable,

The various features of the proposed regulntion are so objectionable, unreul-
{stic, and unjustifiable, we urge that they be set aside in their entirety,

NATIONAL LUMBER MANUFACTURERS ASKOCIATION,

EXHIBIT A

Report No. 245, House of Representatives, Eigthieth Congress, Report from
the Committee on Education and Labor on the Labor-Management Relations Act
of 1947, April 11, 1947, page 18:

“(D) An ‘employee,” according to all standard dictionaries, according to the
law as the courts have stated it, and according to the understanding of almost
everyone, with the exception of members of the National Labor Relations Board,
means someone who works for another for hire. But in the case of National
Labor Relations Board v. Hearst Publications, Ine. (322 U. 8. 111 (1944)), the
Board oxyunded the definition of the term ‘employee’ beyond auything that it
ever had’included before, and the Supreme Court, relying upon the theoretice
‘expertness’ of the Board, upheld the Board. In this case the Board held inde-
pendent merchants who bought newspapers from the publisher and hired people
to sell them to be ‘employees.”  The people the merchants hirved to sell the papers
were ‘emplovees’ of the merchants, but holding the merchants to be ‘employees’
of the publisher of the papers was most far reaching. It must he presuvmed
that when Congress passed the Labor Act, it intended words it used to have
the meanings that they had when Congress passed the act, not new meanings
that, 9 years later, the Labor Board might think up. In the law, there always
has been a difference, and a big difference, between ‘employees’ and ‘independent
contractors.” ‘Employees’ work for wages or salaries under direct supervision,
‘Independent contractors’ undertake to do a job for a price, decide how the
work will be done, usually hire others to do the work, and depend for their
fncome not upon wager, but upon the difference between what they pay for
goods, materials, and labor and what they receive for the end result, that is,
upon profits. ¥t 18 inconceivable that Congress, when it passed the act, author-
ized the Board to give to every word in the act whatever meaning it wished.
On the contrary, Congress intended then, and it intends now, that the Board
give to words not far-fetched meanings but ordinary meanings. To correct what
the Board has done, and what the Supreme Court, putting misplaced reliance
upon the Board’s expertness, has approved, the bill excludes ‘independent con-
tractors’ from the definition of ‘employee’.”

EXHIBIT B

Report No, 510, House of Representatives, Eightieth Congress, Report from
the Conference Committee on the Labor-Management Relations Act of 1947, June
3, 1947, pages 32-83:

“(8) Empioyee—-The House bill changed the definition of ‘employee’ con-
tained in the existing law in several respects:

L] L] ® * *® L L

“(D) The House bill excluded from the definition of ‘employee’ individuals
having the status of independent contractors, Although independent contractors
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can in no sense he considered to be employees, the Supreme Court in N. L. R. B. v.
Hearst Publications, Inc. (1944), 322 U. 8. 111, held that the ordinary tests
of agency should be ignored by the Board in determining whether or not par-
ticular occupational groups were ‘employces’ within the meaning of the Labor
Act. Consequently it refused to consider the question of whether certain cate-
gories of persons whom the Board had deemed to be ‘employees’ were not in
fact and in law really contractors.
L] * L * * » L

“(I') The conference agreement follows the ¥ouse bill in the matter of per-
sons having the status of independent contractors.”

‘The Cuuaryman. Thank you very much for coming.

Mr. Furper, Thank you, Senator.

The Cuairyan. Is Mr. Rogers here?

Mr. Rocers, Yes, sir.

STATEMENT OF JAMES P. ROGERS, ATTORNEY, APPEARING FOR
COLUMEIA BASIN LOGGERS, PORTLAND, OREG.

The Ciramsran. Will you be seated, Mr, Rogers, and give your name,
address, and occupation to the reporter.

Mr. Rocers. My name is James P, Rogers; my address the law firm
of Hart, Spencer, McCulloch & Rockwood, 1410 Yeon Building, Port-
land, Oreg. I have been practicing law 10 years in the State of
Washington, and am now an applicant for admission on motion in
the State of Oregon. Throughout my practice I have specialized in
those fields of Irederal law ;l’mvin r to do with the relationship of
employer and employee, principally the Fair Labor Standards Act,
the National Labor Relations Act, and like statutes. Throughout
nearly my entire practice also I have represented, in one capacity or
another, many individual companies engaged in the production of
logs, lumber, and their products in the Pacific Northwest, as well as
associations of such companies.

'I‘odu?', T am oflicially representing an association of loggers engaged
in the logging industry n the States of Oregon and Washington,
known as the Columbia Basin Loggers. I will mention some com-
panies who are not members of that association, but who are clients
of our firni, who have the same type of problem, and urge the same
solution; the difficulty on which I Liere speak attends the whole logging
industry in the Douglas fir region, and to & somewhat lesser extent
the western-pine industry as well.,

In appearing lere, then, I am actually speaking for the entire
logging industry in the Northwest, and especially the Douglas fir
industry. I am appearing in support of the objective the legislation
now before you seeks to reach; but in addition it is my principal pur-
pose to point out that, insofar as we are concerned, it meets only half
the problem. In order to meet the other half, it is necessary to add to
these resolutions a very simple section, which will aumend section 3475
of the Internal Revenue Code, known as the Federal Transportation
Tax Act. That code section is applicuble to independent contractors;
to straighten out the “employee” question under the Social Security
Act fundamentally involves like action for the “independent contrac-
tor” question under this act. For, in determining the applicability
of this tax, it is necessary to know if the hauler is an “employee” or
an “independent contractor.” If the former, the social-security taxes
are payable; if the latter, the transportation tax must be borne. To
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deal with one without the other would, insofar as the logging, sand
and gravel, and contracting businesses are concerned, make the cure
worse than the disease. .

Before giving you our problem and our proposed short addition
to the penging fegis]ati(m, I would like to pause to remark that we in
the Northwest lumber industry, though only a collection of small
businesses, seem to have the unhappy faculty of constituting the
weather-vane of most of the rest of American business when it comes
to troubles, especially (I may add) with Washington’s bureancracy.
Long before anyone else ever heard of portal-to-portal, long before
the Mount Clemens Pottery case, we in the Northwest were acutely
conscious of that peril, not only to ourselves but to all industry. And
once again, long before thie Silk and Greyvan decision, we had been
battling the Bureau of Internal Revenue on the “independent con-
tractor” versus “employee” question. And lest anyone shouid think we
run interference only in legal questions, I might remark we are now
negotiating round four, not round three, with our unions, on the
matter of wages.

The Federal Transportation Tax Act taxes the transportation of
property when performed by “a person engaged in the business of
transporting property for hire.” It does not, then, tax transportation
when performed by an employee, but only when performed by any
person other than an employee and who is engaged in the transporta-
tion business,

Normally, of course, we think of this tax only in connection with
shippers by common carriers, railroad, or truck. But ever since
the effective date of the tax, we in the logging industry have been
faced with the contention by the Bureau of Internal Revenue that ihe
tax is applicable to all log hauling by truck. At first, the tax was
claimed when the gyppo—by which we mean a logger who logs timber
for others—was doing his own hauling; we finally, after a long battle,
convinced the Bureau he was engaged in logging, not hauling, and
that contention was dropped. In all other cases, however, the tax has
been claimed.

Let me emphasize here that we have never resisted application of
this tax where the hauler was a true independent contractor, but we
have resisted and are resisting where the hauler is in fact and law
an employee on whom pay-roll taxes have been paid.

It is necessary to explain here that our record production of lumber
now flowing from our mills would not be here at all, but for the
development of truck logging, which enables us to log small, isolated
tracts never available to rail logging with its great investment. The
coming of “truck” and “cat” logging has been an economic revolution
vital to our war effort and postwar ﬁousing’ needs, It has also meant
that where 1 company, doing “high-lead” logging at a “rsil show,”
existed before, 50 now exist—all small, highly mechanized, and utiliz-
ing timber in stands never before practicable. It is this vital develop-
ment in our industry which is so difficult to explain to the Bureau.

In the development of truck logging, there have come into being
two types of log truckers. One I call the “itinerant” type, that is,
the trucker who owns his own truck and roams the woods looking for
some gyppo ."ho wants a load of logs hauled. When he finds one they
haggle over the price, which is so much per thousand per mile, and
if they finally agree he hauls the logs to wherever they are to be dumped
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for that price. Each load is a separate deal; he may come back for
another one if he wishes and more logs are available, but usually he
does not; in 1 week he may haul on this basis for a dozen different
loggers, This is the class we believe constitute true independent con-
tractors, and characteristically the 3 percent transportation tax is
always added to the price they are paid.

The second class I refer to, in order not to beg the question, as the
“permanent” type trucker. He also owns his own log truck, but there
a resemblance with the itinerant trucker ceases. He secks out a logger
and asks for a job for himself and his truck ; he is hired in the same as
any other employee. His wages are set by union contract; only the
amount paid him for the use of his truck is subject to variation. (This
amount 1s arrived at by an agreement for a rate per thousand feet for
himself and truck, and which will vary with the length of the haul,
of course; from this amount is deducted his wages, and the balance is
for the use of the truck.) The logger pays all Federal and State
pay-roll taxes on the trucker’s wages, as well as the withholding tax.
On the job he is subject to the orders of the head loader and woods
foreman; he takes his load, where and when, and by what route, he
is directed. Since the logger usually has a few of his own trucks also,
this trucker works exactly the same way as the drivers of the company
trucks; in fact, no outside observer could distinguish one from the
other. And if he breaks the rules or otherwise fails in his job, he is
fired and has no recourse for breach of contract.

It is this second class of trucker we have considered employees for
Social Security Act purposes, have paid pay-roll taxes on him in good
faith, and have resisted payment of transportation tax on his services,

There are, of course, other situations; some loggers use only their
own trucks, but since this requires a greater investment than most
small loggers can afford, these are few and far between. Others con-
tract with one man who owns several trucks, usually a fleet, to haul
all his logs, But these are also rare situations, for the same reason—
too great an investment. The types I have described above are by far
the most prevalent in the industry.

Of course, no actual case involves the ideal, or theoretically perfect,
formula—normally men do not enter into working relationship with
a lawbook in each hand. Sometimes the logger charges back the pay-
roll taxes; sometimes the trucker pays his own speeding or overload
fines; and often he has an equal voice with the logger in the selection
of a substitute to drive his track if he is off. These are all factors in
determining the legal relationship, but minor ones only; the primary
factors of control and right to damages for premature termination of
the relationship all show clearly the employer-employee relation.

However, the Bureau has taken the position that these truckers are
independent contractors in almost every case that came up, even prior
to the Silk and Greyvan cases. They held, in effect, that the logger
was bound to make the nice legal distinctions involved in this field,
the most troublesome X know in the law, and act at his peril whichever
tax he paid. Since in almost every case he paid the pay-roll taxes on
the truckers in this class, when the Bureau contende&) the transporta-
tion tax was due the logger wound up paying both and then suing to
get one back, if he could guess which one.

The Silk and Greyvan decision then was handed down, and what
had been an already intolerable situation has become worse. We
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now have enough cases on our desks to show that, on the basis of that
decision, the Burcau is disregarding every legal test of employer-
employee versus independent contractor except the new one that
decision added-—that of ownership of the equipment and size of the
investinent. If the Bureau discovers the trucker owns his truck,
then apparently they assess the transportation tax without further
ado and without reference to the other tests to be used in ascertaining
the relation, even though in that decision the Supreme Court said:

No one (test) is controlling nor is the 1list complete.

T have with me two of the many examples of the Bureaw’s position,
with the accompanying record. '}"he first involves the Atlas Logging
Co. of Glenwood, Oreg., which had a good many of the “permanent
type’ truckers, as well as some of its own trucks. 1 have here, for
insertion in the record if the committee desires, the questionnaire
furnished by the Bureau, and Atlas’ answers, which comprise 19
typewritten pages, and the Bureau’s reply. The second is the Elwin
Littlejohn matter, similar in nearly every respect. I can here insert
the Littlejohn answers to the Bureau questionnaive, the Bureaw’s
ruling, and our reply. :

In both cases it will be seen that the Bureau based its ruling on
only one factor—owership of the trucks—and apparently disregarded
completely the other facts disclosed by the questionnaire. These are
but two of many such cases already pending, and this is only the
beginning, for demauds of this character are now coming with inereas-
ing frequency.

Some months ago, at the resquest of the industry, X took the ques-
tion up with Senator Cordon; he was good enough to send my mem-
orandun to the Commissioner, who in turn wrote a letter to Senator
Cordon on this subject. At that time our only suggestion was that,
where there had been a payment of pay-roll taxes on the trucker in
good faith, the transportation tax should not be applied retroactively

ut only prospectively, Since this correspondence was somewhat vo-
luminous, T shall only read the last paragraph of the Commissioner’s
letter of September 29, 1947, to Scnator Cordon, as follows:

Congidering all the circumstances of the matter, particularly the fact that
there was some justification for the erroneous payments of employment taxes
by the loggers due to the uncertainty as to the status of the log haulers, the
Burcau is agreeable to an adoption of the recommendation made by Mr. Rogers,
subject to the modifications outlined herein, "Acecordingly, in a case where a
person {logger) engaging the services of truckers (log haulers) has paid em-
pleyment taxes in good faith with respect to such services, and it must now
be held that instead the transportation tax should have been paid by such
person, the Bureau hereafter will not assess the transportation tax liability
against such person retroactively for the period for which the employment
taxes were paid, provided, such person will waive his right to refund of the
employment taxes imposed by section 1410 of the Federal Insurance Contribu-
tions Act and section 1600 of the Federal Unemployment Tax Act paid by him
for the period for which the transportation tax is not being asserted. It should
be understood, however, that in the case in which the transportation tax has
alrendy been assessed or paid with respect to the prior period for which the
employment taxes were also paid, recovery of the employment taxes must be
effected by a claim for refund.

This action of the Commissioner is eminently just and in every way
commendable, and I am sure is appreciated by every logger involved
in this problem.
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Our proposed addition to the joint resolution now being considered
the committee simply carries this solution into the Transporta-
tion Act itself. 1In doing so, it restores the common-law tests of em-
sloyer and employee by removing the new feature of the Silk and
}.\‘u'eyvun decisions, and it operates prospectively as well as retrospec-
tively, but both for this tax alone. If this legislaution is adopted, with
the additional section we propose, we feel confident our difliculties,
where we are caught between the Scylla of the social-security taxes,
and the Charybdis of the transportation tax, will be ended, ‘The addi-
tional section to House Joint Resolution 296 and Senate Joint Resolu-
tion 180, reads as follows:

Sec, 3. () Section 3475 of the Infernal Revenue Code is amended by adding
thereto g new subsection, to read as follows:

“(£) In the determination of ‘person engaged in the business of transporting
property for hire’ within the meaning of this section, no effect shall be given
to the ownership or cost of the equipment used in such transportation, nor shall
steh term include any individunl on whom social security or other Federal em-
ployment taxes have heen paid in good faith by the person making the payment
subject to the tax imposed by this section.,” (b)) 'I'he amendment made by sub-
section () of this section shall have the same offect as if included in the
Internal Revenue Code on October 21, 1042,

I would not give the impression our industry is the only one caught
between these millstones, I know the same troublae exists in the sand
and gravel industry and in the contracting business, and there may
be more besides, Neither do I want to convey that only our log
truckers are involved—the business of truck logging depends on truck
roads, and we have precisely this same difliculty with the drivers of
our gravel trucks. For illustration, I have for the record, if the
commitiee wishes to receive it, the answers to the Bureau's question-
naire, additional questions, and again the reply, of the Long-Bell
Lumber Co., at. Grand Ronde, Oreg., which involve the same issues
since the same method of employment is used.

In conclusion, I might say that what is songht here is certainty
insofar as certainty is ever possible, in the application of these two
taxes which administration, not the statutes ihemselves, have made
conflicting. Thus, our suggested addition to Tlouse Joint Resolution
296 and Senate Joint Resolution 180 deals with the same problem
exactly, and in the same manner, and allows the rules we once, as
lawyers, thought governed this relationship. to be reestablished. L
cannot emphasize too strongly that unless this action is taken by the
Congress, another economie revolution impends in the logging indus-
try in the Northwest, but this time one which runs against the trend
of the times, for the only outcome of the present situation is that the
l:\fl'i‘:(' companies, with adequate financing, will take over the hauling
of logs. .

In other words, the big will get bigger and the little man will once
again be forced into a big outfit or lose his livelihood. This trend has
already started; already we have advised one or two logging clients
that under present conditions, where their truckers were employees for
every legal purpose but Federal transportation taxes, they should buy
those men out and do their hauling on their own trucks, or contract
with the owner of a large fleet of trucks and thus get the truckers off
their pay roll,

This is the inevitable end if the present situation respecting these
two taxes is not corrected by the Congress.
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With your permission, I would like to discuss, in view of the testi-
mony this morning, particularly of counsel from the Treasury De-
partment, our industr‘){, because we form one of those fringe-twilight
zones that he was talking to. I think he, as a matter of fact, men-
tioned the logging industry twice and I here represent the Douglas
Fir logging industry. Mr. Fuller, who just read Mr. Colgan’s testi-
r ony made some excellent points on the general over-all relationship
between a sawmill and what we call a gyppo logger. You are familiar
with that term, of course. It does not indicate dishonesty, it indicates
the fact that he is logging by contract. In the development of the
lumber industry in the northwest, as the larger tree stands of timber
wexl'e (;';:lt down, we have had to rely on smaller and smaller tracts, more
isolated.

The contract logging has gotten to be an economic necessity in our
industry. I take it that what we aie after here is the same thing that

-Joshua was after when he commended the sun to stand still while

he pot his job done. The Congress is undertaking to look over the
social-security field, and they want the law to stand still while that
is being done.

I take it that is the purpose of House Joint Resolution 296. Whether
this group or that is covered should not be considered as being uny
part of my remarks, because I think I favor the extension of certain
goups, but this is my field and I have seen this worked too many times.

nce by regulation the definition of employer-employee is distorted
for this one purpose you have started a chain reaction.

The next thing you know, because he is an employee for Social
Security Act purposes, he is also an employee undexr the Wage Hour
Act, and although you have no control over his hours, you have got
to pay the penalties if they exceed 40, although you knew nothing
about the liability you were building up.

Then, you have the National Labor Relations Act coming along
next, because if these men are employees under that system, or under
the social-security sysiem, then they are under that. Eventually the
courts come along and say, “Well, they are employees for all these
things, they must be employees for tort liability, tco,” and you have
gone full circle.

I have studied the decision in the Silk and Grayvan case and X
have studied the re§u]ations that purport to be issued as reqi'lired by
that decision, and ¥ will tell you, Senator, counsel for the Treasury
Department this morning made some statements that, if he knew what
was going on in his own department, I think he would not make,
because we have an additional thing that is not present in most other
industries.

We have what we call “contract truck haulers,” truck loggers, and
the same Bureau of Internal Revenue that seeks to expand this defini-
tion of “employee” because the decision in the Silk and Grayvan
case has also used that case to write out every other test of an inde-
pendent contractor than the ownership and the investment of the vehi-
cle involved, so that with their right hand they are going one way—
that is, extending the social-security definition of “employee”—and
with their left hand they are going the other, and by the same case,
and are extending the definition of “independent contractor.” -

- Now, I have got on my desk at the present time nine cases involving
that very thing. We have two different types of truck drivers in the
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logging industry. One of them you can call an itinerant driver. He
owns his own truck. Today he will go to X Logging Co., and if they
have some logs they want hauled and they can agree on a price per
thousand feet per mile, he will haul those logs, maybe one trip, maybe
two, but that is all, and in a week he will work for a dozen or 18
companies. ;

On the other hand, we have log-truck drivers who also own their own
trucks, but that is where the resemblance stops, because they go and
hire in with a logging truck, with their truck, just like you would hire
in with any other piece of equipment that you own and were going to
use—a saw, for instance—and they are paid wages.

The union contract governs the rate that you pay your log-truck
drivers whether they are driving your truck or their own truck.
Everything is exactly the same. Every test we ever knew under the
common law is the test of “employee,” so that habitually we have
always paid social-security taxes on those men, the pay-roll taxes and
everything else, and under the Silk and Greyvan decision the Bureau
of Internal Revenue, Miscellaneous Tax Divisicn, have come along
and in nine cases where we have disclosed all those facts they have
seized upon the ownership of the truck and said that is the one thing;
it does not matter whether you have not paid these taxes for years; you
have got to pay the transportation tax, under the section of the Inter-
nal Revenue d’)de which is not applicable to an employee but only to
an independent contractor, I think he really did not know what his
own Department was doing when he made some of the statements he
made this morning because that is a beautiful case,

You can use it either way, whatever you want to do. Now, the.
truth of the matter is, Senator, that these regulations are not called’
for by that decision at all. We see it work time and time again. We
seem to run interference for a lot of different things. The Portal-to-
Portal Act was one. We had that irst.  'We have had this one first,
too, but the regulations that were issued by the Treasury Department
about ¢ Xears ago, the Supreme Court finally caught up to them in the
Silk and Greyvan case and they laid down a test that only added one:
new thing, and that is the amount of the investment, involved in the
skill or equipment. That is the only thing. The Supreme Court said
that you cannot lay down any rule of thumb, but they did add that one
new factor, and that is all they did.

Now, these regulations that have been proposed go far beyond the
requirements of that case, I do not think this committee is interested
in having an analysis of those regulations probably because all you are
doing, as I say it seems to me, is saying to the law, “stand still until
we look this thing over,” but it needs a very careful looking over, and
I do not think those regulations are required by the case that is given
as the grandfather of these new tests.

Under those tests, our log-truck drivers that I am mentioning here
now, I think have been employees all the time, but it has added a great
many new groups.

. I could not say under those regulations, as well as I know the fact
in our industry, and I hope as thoroughly as I have studied the regu-
lations. I could not tell you what that itinerant truck driver is,
whether he is an em‘iloyee or not. T think the regulations that have
been proposed leave the discretion wholly in the Commissiener’s hands.
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They are g0 wide that he can do what he wants, and to say that every
person has a vight to seok the upset of the court if he does not agree
with those regulntions, is just begging the question, because most. of
our loggers, for instance, tfmsn are little fellows, they are not going to
court, and the sitnation with this transportation tax illustrates the
very point Fam making there,

You paid sovinl-security taxes for 5 or 6 years on those men,  Then
the Miscellaneous Tax Division comes along and says, “No, they are
not employees vuder the Transportation Tax Aect, they are independ-
ent contractors beenuse they own their own truck.”  No other renson
forit. So you have got to pay the transportation tax.  You have paid
both taxes then.

"Then you huve to sue in court to get one of them back, and you know
what a job that is for any small logger if he ever undertakes it, and
most of them say, “Well, we just have to pay both, we cannot sue or
fool around in court.”  As a result, they do not really have any pro-
tection against it. It is not just an overlapping where the independent
contractor and the employee come like this |illustrating].  They have
gone this way now |illustrating], and this is the very ease that is used,
S50 it seems to nie that those are considerations that Congress is going
to have to keep in mind, and it isn’t only the Socinl Security Act, but
it i5 that very Transportation Tax Act itself, because it deals with
precisely the sume problem.

I came 6,000 millns for this hearing and we have suggested that
maybe there is an addition to House Joint Resolution 296 and Senate
Resolution 180 that could be made that would take cave of that prob-
lem at the suime time beeauso it deals equally with the employer-em-
ployee versus independent contractor relationship, and out in our coun-
try wo simply cannot segregate the two—social-security or transporta-
tion tax—und our loggers have got to ruy either one or the other. Un-
fortunately, in too many cases, they have to pay both, on the theory
that & man is an independent contractor under the Transportation
Tax Act, and an employee under the Socinl Security Act, doing the
same job. The same mun and everything. So we have suggested a
very sinple addition te this Housse jeint resolution for your considera-
tion. I have it here in the copy of my statement. It would nmend
section 3475 of code. It is on page 8, but I understand, however, that
the Ways and Means Committee of the House has before it a reexam-
ination of a lot of the excise-tax statutes. That may be a better place
than here, but this ‘T'ransportation Act question, as it bears on us and
on the contracting industry and the sand and gravel industry, is sim-
ly inseparable to the question that is before the committee and as
ong ass the sun is standing still on one we think it ought to stand stiil
on both.

That is all T have.

The Ciurairman. Thank you very much.

STATEMENT OF MARSHALL E. LIVINCGSTON, ASSISTANT SECRE-
TARY OF C. H. STUART & €0, INC, NEWARK, N. Y.

Mr, Livinaston. My name is Marshall E. Livingston, of Newark,
N. Y., assistant secretary of C, H. Stuart & Co,, Inc.  This corpora-
tion, together with some 12 associated and subsidiary companies, en-



SOCIAL SECURITY STATUS QUO RESOLUTION 123

eages in manufacturing and handling cosmeties, nursey stock, and
flat silverware for distribution diveet to consumers through personal-
contact, selling,

We are in complete aecord with the belief that the regulatory status
quo of certain employment and social-security taxes should be main-
tained pending aetion by the Congress on extended social-security cov-
erage,

The proposed amendment of emplovinent-tax regulations by the
Comissioner of Iuternal Revenue us published in the Federal Regis-
ter, November 27, 1917, would :«'m'inusﬁy disrupt regulations in effect
sinee socinl security became law,  Treasury proposes to enforce col-
lection of certain social-security taxes hy resorting to ficticious ad-
ministrative labeling of independent contractors as employees of con-
cerns whose products are dealt in by these independent contractors,

The orderly and proper exercise of the legislative process by Con-
gress should be the method by which the social-security law is amended,
und not by administrative fint of the Treasury Department.

If the newly proposed Treasury regulations become effective, then
by a Treasury ediet, the fiction of an employer-employee relationship
in these cases is established within the framework of social security
where none was intended by Congress,

The danger of such a construction by Treasury is that it would in
all probability be extended by other agencies into various correlative
fields of master and servant, relationships such as tovt liuhilii’y upon
the master for the acts of the alleged servant,  State workmen’s com-

ensation linbility for injuries received by said servant, employers’
inbility suits, income-tax-withholding liability, as well as the applica-
ton of and possibie liability for foreign-corporation statutes beeanse
of the presence of the company in a given State by reason of alleged
servants, N

On the eve of legislation to extend social seenrity there should be no
last-minute inferference with the legislative process. The proposed
regulations go far beyond the opinions of the United States Supreme
Court in the Silk and Greyvan eases and arbitrarily create an employ-
ment relationship in order to broaden the base upon which to collect
more socinl-security taxes.  We believe that such brondened coverage
and inereased revenue enn properly be accomplished by amendment to
the social-security law which will provide for coverage of the self-
employed instead of arbitrarily fixing an employment status, with a
myrind of unjust corrollary labilities, upon an historically and factu-
ally independent. relationship.

e, therefore, respect fully urge your committee to recommend pas-
sagre of this joint resolution in order to prevent legislation by admin-
istrative regulation,

The Ciamman, We will meet at 10 o’clock tomorrow morning.

(Whereupon, at 4: 50 p. m. a recess was taken until 10 a. m. Friday,
April 2,1948.)
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FRIDAY, APRIL 2, 1948

Unirep STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.

The committee met at 10 a. m., pursuant to recess, in room 213, Sen-
ate Office Building, Senator Eugene . Millikin (chairman),
presiding,

Present: Senators Millikin (chairman), Bushfield, Hawkes, Martin,
George, and Lucas.

The Criarrmaw. The hearing will come to order, please.

Is Mr. Ewing here?

Mr. Ewing. Yes, sir,

STATEMENT OF OSCAR R. EWING, FEDERAL SECURITY ADMINIS-
TRATOR, FEDERAL SECURITY AGENCY, WASHINGTOR, D. C.

The Cuaieman. Will you be seated please, Mr. Ewing, and give
your full name, address, and business to the reporter

Mr. Ewing. Oscar R. Ewing, Federal Security Administrator,
Federal Security Agency.

The CriairMan. Proceed, Mr. Ewing, .

Mr, Ewing. Senator Miliikin, I have only been, as you know, Fed-
eral Security Administrator since last August, and there are a lot of
things that T do not know about the job, and T may very well have to
call on my associates here who will know some of these details and
technical material better than I,

hThe Cuairman, You may feel at complete liberty, please, to do
that.

Mr, Ewing. T have had prepared a statement which I would like
to file with the committee, if I may. On the other hand, I want to read
part of it and also comment informally on other parts.

House Joint Resolution 296 would, as we understand it, take away
the s?cinl-security coverage of some half to three-quarters of a million

eople.
P T%e Cuamman, Right at the verv beginning, the language in your
statement is “as the committee knows.” That is a fact which is under
question here. We are not sure it takes away any social-security
coverage which should be covered. That is one of the questions at
issue,

In other words, the whole question is now under review of Congress
at the present time, and, therefore, at least, I sug%fst, from some con-
gressional viewpoints, the whole subject already has the same status
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uo as & case would have on appeal, and, therefore, that is a part of
the question that is before us, ‘ . .

Mr. Ewing. I appreciate that, and that is why I did not read those
words,

The Cuaman. The dilﬁculty is, your statement goes into ths
record, and I assume you want it to go into the record, and if there

. are any deviations from it they shonld be noted, because otherwise

the statement stands unchallenged.

Mr. Ewina. Our people have informed me—and they are prepared
with the details that in their view there will be some half million to
three-quarters of & million people, who, if this resolution is passed,
wonld no longer receive the benefits of the Social Security Act.

The Cuamsan. The basic question is whether they are entitled to
the benefits under the word “employee.” That is the basic question,

Mr. Ewinag. The basic question as wo understand it, comes down
to a rather simple thing. The act was passed originally in 1935, and
then over the course of years two different lines of interpretation de-
veloped. The Treasury Department, because of certain court deci-
sions, felt that in the collection of the tax, that they had to give a
narrower interpretation than the Federal Security Agency was giving
in the payment of benefits.

On the basis of what we have been doing in the way of paying bene-
fits down through the years, if this resolution is ndepted, there would
be probably & half to three-quarters of a million people that would
be no longer entitled to the benefits.

Now, the Supreme Court, as we take it, has construed the act prac-
tically as we construed it. There is some difference. They are not
entirely a ]pm'nllul. There are some differences, because we included
some people that are exciuded by the Supreme Court’s decision.

The Cuamyan. Let me get this very clear. You claim that all
through the years you have carried under coverage this half to three-
quarters of a million people that you are talking about ?

Mr. Ewina. Yes, sir.

The Cranmaran. All through the years?

Mr. Ewina, Yes, sir,

The Cramrman. They would be taken out. T am quite sure you are
in error. They have been receiving the benefit ¢

Mr. Ewing. Yes, sirg that is correct,

The Cramman. When did that start?

Mr. Ewinec, From the inception of the aet.

The Cramman. Yesterday we tried to get at actually which people
would be taken out. of the coverage from which they are benefiting
and, as T understood the testimony, it would only be a fraction o
the 500,000 to 750,000,

Mr. Aurseyer, I think perhaps the confusion arises this way as
to what is meant by “benefiting” under the Social Security Act. The
persons who have actually retired after having reached age 65 and
are drawing benefits in accordands @it *g;illtﬁpt‘ctationi we have
placed upon the Social Security Act,ani which has been confirmed by
this Supreme Court decizion that has just been mentioned, is not
500000, but the persons who are entitled to.wage credits upon which
benefits are based, as the Administrator just mentioned, we estimate
aniount to between 500,000 and 750,000 persons.

.
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The Cuamman, And during that same period of time, huve you
been collecting their contributions and the employers’ contributions$

Mr. Aurseyer. No.  As the Administrator has pointed out, the
Bureau of Internal Revenue has pluced a narrower interpretation
upon the term “employee” than the Federal Security Agency.

The Criamatan, Do you mean to say, Mr. Altmeyer, that, despite
that narrow interpretation you have put psople under coverage with-
out receiving contribution from either.the employer or the employee?

Mr, Avrmreyer., That is right.

The Citamaan. Under what theory do you do that !

Mr. Avrsever. Under the theory underlying the Social Security
Act which was very clearly expressed by Congress in its reports, and
in all of the testimony presented in 1935,

The Cuamsan. I ean now understand your embarrassment over
this resolution,

Mr. Aursever. Yed,  Well, the theory, My, Chairman, in 1935, was
that theftwo titles, the benetit title and the tax title, stood on their
own feet, entirely separate and distinet from each other,

The Ciiameman, That was for legal purposes, was it not$

Mr. Avrsieyer. Yes, sir.

Mr. Ewina, Constitutional purposes.

The Cuamman. It was for constitutional rensons?

Mr. Avemever, That is right.

The Cniaieman. ‘They were given separate titles,

My, Aurmever. Exactly.

The Cuamman, Did anyone suggest that the act should not be
construed harmoniously ¢

Mr. Avrmeyer, No.

The Cuammman. And you have attempted to construe it harmoni-
ously by disagreeing with the Treasury?

Mr. Kurnmvmx. r the other way around.

Senator Lucas. Would you te!* me why two agencies of Govern-
ment, on an important question o1 inaf kind could not reach an agree-
ment as to how the word “employee” should be construed?

Mr. Aurmever. I would say, Mr. Senator, that two Solicitors Gen-
eral have agreed with our interpretation.

Mr. Ewing. And the Supreme Court.

Senator Lucas. The Treasury Department does not agree now with
the Supreme Court.

Mr. Ewing. It does now.

Senator Lucas. It does now. .

Mr. Ewing. That is what their new regulations wounld adopt.

The Cuaiesean, Mr. Ewing, I would like to read into the record
at this point a statement from the Social Security Board as late as
November 1, 1040, I quote:

The coverage provisions of the old-nge insurance benefit title of the Soclinl
Security Act and of the Federal Insurance Contributions Act are identieal in
terms.  Procedures in uniform application of those provisions by the Board and
the Burean of Internal Revenue had previonsly besn Inangurated but an Inten-
sified effort has been made durlng the year to implement these procedures and
to adapt them to new interpretations necessitated by amendments to the act
ax well as to new cases arising under original or unchanged coverage provisions,

In this effort the Board has maintained that the benefit and tax provisions
were intended by Congress to be, and have been generally accepted by the public
as being one coutributary soctal insurance program rather than separate benefit
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and tax programs, and that the legislative objectlve of a single coordinated pro-
gram must be borne in mind in appronching all administrative problems involv-
ing covernge of this program, notwithstanding the vesting of adminintrative
Jurisdiction in two separate agencles of the Federal Government.

So, the way you achieve the harmony that you speak of here is to

get yourself in complete disharmony with the Treasury

r. Ewing. There were two different bodies there atterpting to
interpret an act of Congress, and the Treasury interpreted it one way,
the Social Security Board interpreted it another way, and it has ulti-
mnﬂxe]i; develoswd that the Supreme Court sustained the interpretation
that the Social Security Board put on it.

The Criatryan. And what you have said reaflirms the incorrectness
of what the Social Security Board said in 1940,

Senator Lucas, What I cannot understand is: Here are two great
agencies of Government, and you have the same problem, and two
agencies of Government construe language differently and set up their
rules and regulatiors on an entirely different basis, creating thHe utmost
confusion, it would seem to me, throughout the country on that major
and basic proposition.

Certainly somebody along the line ought to have bumped heads
together down there and got a decision that would have been satis-
factory for both agencies, so that you would not have had this great
amount. of confusion over s period of years, even though you were
right in your position and the Supreme Court sustained. Somebody
was wrong certainly,

The Crammman, The Senator yesterday pointed out, I do not know
whether you were here, Senator, that they had been carrying under
covered status for many, many years back a large number of people
without collecting anything from those people or from the employers.
That is their notion of interpreting this uct harmoniously, the tax
provisions and the other provisions of the act.

Go ahead, please. Let me say about this statement: Let me suggest
ou either withdraw the statement from the record or adhere to it,
)ecause we do not want a statement in the record that is not met in

discussion hers and that will stand just as stated without the benefit
of discussion. So what do you want to do? Do you want to leave
the statement in or do you want to take it ont?

Mr. Ewing. I want to leave it in because it has quite & bit in there
that T had not planned to read. That is what 1 was trying to save you
time on. But if you would prefer, I would much prefer to read it.

The Ciramyan, Let us take it from the beginning, because m that
way we will not have blank spaces in the record and have it later said
that these things were put to the committee and the committee appar-
ently acquiesced, because nothing was said.

r. Ewing. If I may then, I will begin at the beginning.

The Cnnamrman. That is entirely agreeable,

Mr. Ewing. I ap{)reciate your courtesy in pe.mitting me to be
here this morning. I am sorry that a previous commitment made it
impossible for me to be here yesterday.

ouse Joint Resolution 206 would’,, and I will omit the words “as
vou know,” Senator, take away the social-security coverage of some
half to three-quarters of a million people. They are salesmen, miners,
lumberjacks, journeyman tailors, industrial homeworkers, and a mis-
cellany of other people. Some of them belong in the white-collar
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cluss; some of them are manual workers. They ave not capitalists in
any man’s language. I think it sufe to say that they work just as
hard, just as long hours, and for no more pay, than the typical factory
hand or oflice worker, and have just as hard a time laying up pennies
for a rainy day.

The Cuameyman, Does that go to the question as to whether they
are or are not employees ?

Mr. Ewine. It goes to the purposes that Congress had in mind in
adopting the Social Becurity Act in the beginning. It was to give
this protection. .

The Ciramyax. I mean, by that same token you could include farm
hands and domestics und all kinds of people who are not now included.
They, too, work, and they, too, are not capitalists, and they, too, like
to eat. Does that not beg the whole (’uestmn as to what is the proper
interpretation of the word “employee”?

I may say to you, as you know, that we are working on programs
that we hope will cover people like farm hands and domestic em-
ployees, and, if you please, independent contractors. I am just won-
dering what is the purpose of language such as “they are not capitalists
in any man’s language.” Has there been any assertion that they are
capitalists?  You state: “I think it safe to say that they work just as
hard, just as long hours, and for no move pay, than the typical factory
hand or oflice worker.,” Does that argue a definition of the word
“‘employee” ¢

Mr. Ewing, Yes; I think it does. It shows it comes within the
general clussification.

The Cuamrman. By the same token, would you not include a farm
hand or domestic employec?

Mr, Ewina, They are definitely not included.

The Cuammax. Of course.

Mr. Ewing. You had certain categories of factory employees, and
so forth, and we think that this comes within the category that the
statute was originally intended to cover,

The CuammaN. Your point is that because they share the same
handicaps that vast numbers of other people share, that that influences
the interpretation of the word “employee”; is that your point$

Al gy .

Mr. EwiNg. They share the same handicaps that the act was in-
tended to help remove, for certain specified groups, and therefore we
can argue from that that if there is a reasonable interpretation for
bringing them in, if they are not specifically excluded, that it can at
least be argued that this fact can be considered in the interpretation
of the act.

The Cuammax. Have you argued that to the Treasury?

Mr. Ewixe, Well, I have not. Fortunately, the Supreme Court
decided this case before I became Federal Security Administrator.

The Citamrman. Go ahead, Mr. Ewing.

Mr. Ewine. If they lose their jobs, they ars just as much unemployed
as the next fellow, and just as hungry.

The Cumammaxn. I assume. Mr, gWing, that you will admit that
somewhere nlong the line you can find an’‘independent contractor who
is not an employee.

Mr. Ewing. Surely.

The Cramman. I assume that you admit that.
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Mr. Ewina. Surely. .

The Criamman. As a matter of choice he becomes an independent
contractor, does he not? I mean, the snme choices are open to all of
ns, He is not forced into becoming an independent contractor, is he?

Mr. Ewixe. Well, he might be.

The Criamman. And he might not be; is that not correct?

Mr. Ewing. Yes,

The Cramsan. He might be an independent contractor through
voluntary choice: is that not correct?

Mr. Ewiva. If it were a really voluntary choice,

The Ciairman. Now, that kind of fellow works just as hard, just
as long hours, no more Ka in many cases than the typical factory §mnd
or worker, is that rig tg If he loses his job—that is to say, if he
loses his work as an independent contractor, he is just as unemployed,
just as hungry as the next fellow, is that not correct ¢

\Xl'mt I am getting at is: What do you argne from that kind of
stu

Mr. Ewina. T argue, Senator, that that “stuff” as you eall it, does
bear on the interpretation of this statute, that it shows that these
people are subject to the very hazards that the statute was designed to
protect against.

The Cuamman. I suggest to you that the statute was designed to
protect the people who ure named in the statute.

Mr. Ewina., That is right. .

The Cuarraran. I suggest to you that they either shounld or should
not be covered by the statute.

Mr. Ewino. That is right.

The Cramman. And that they should or should not be covered by
the statute whether or not. they are hungry, whether or not they arve
unemployed.  Whatever their situation may be, if they are entitled
to be covered they are entitled to be covered.

Mr. Ewine. All T can say to thst, Senator, is that the Supreme
Court has held that these people were covered.

The Cuamnan, If that be true, and if the Congress did not have
a certain review function in the matter, then what is the relevancy
of going into their possible hunger? I am just wondering whether
we are not throwing some unnecessary diversions into the considera-
tion of the problem before us. The farm hand might be hungry, the
domestic employee might be hungry. There are xﬁl kinds of people
who might be hungry, but does that argue the interpretation of the
words we are interested in here?

Mr. Ewina. I think it does, The argument may not appenl to you,
Senator, but I think it is a valid argument.

The Cratrsan. The argument appeals to this extent: The Con-
gress hopes to make a frontal approach to these problems of hunger
that you are talking about instead of trying to get at the problem
with, let us say, by circumlocutionary interpretations,

Go ahead, Mr. Ewing.

Mr. Ewing. I cannot see any good reason why, as a matter of broad
social policy we should deny these people the mite of protection we
offer to others who live by their daily toil.

The Cuamyan. De you offer the mite of protection to a farm hand
or to a domestic?

Mr. Ewixa. Congress has not included them, Senator.
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The Crarrman, That is right.

Mr, Ewina. But Congress did in its interpretation include these.

The Cuarman, The Treasury disagrees with you.

My, Ewina. But the Supreme Court happens to agree with us,

The Cuamman, And Congress is now taking that matter under
review.,

Mr. Ewine., Aud that is absolutely within their rights.

The Cyramman, Yes,

My, Ewina, It is said that these people are independent contractory
and ought to be covered as self-employed. 1 certainly share the hope
that the Congress will soon extend old-age and survivors’ insurance to
cover the solf-employed. But we have never recommended that un-
employment insurance should cover the genuinely self-employed. We
cannot exlpect, State unemployment laws to continue 1o cover much
more in this border-line arex than is covered by the Federal unem-
gloyment tax. So, for one thing, this resolution would Ycrmancntl r
deprive most, of these people, who are not genuinely self-employed,
of protection when they lose their jobs. Besides that, it would cost
them the protection they now enjoy against impovorisiwd old age or
premature death and would restore that protection only as they can

uild up rights under a law not yet enacteh. '

The Cuarman. Mr. Ewing, with reference Lo this 500,000 to 750,000
people which “we learn have been covered without collecting from either
the so-called employee or employer, does that not have the effect of
giving them the sume coverage in the States so far as unemployment
compensation is concerned ¢

Scnator Lucas. Will you repeat that question, Mr. Chairman?

The Cuamman. Yes. With reference to this enlarged coverage
that we have heen talking about, the 500,000 to 750,000 persons, does
that not enlarge the coverage base for unemployment-compensation in-
surance in the States?

Mr. Arrsiever, Mr, Chairman, the States on the whole have adopted
what we will call, for shorthand purpeses, the liberal interpretation of
the term “employec.” They are by and large including this group of
500,000 to 750,000 now. If the Congress amends the definition, or
states the definition, of “employee” in the terms provided in this reso-
lution, it will have the effect of narrowing the application of the
Federal Unemployment Tax Act to a much more constricted basis than
the States are now applying in interpreting their State unemployment-
compensation laws.

The Ciamaman. Ave these 500,000 to 750,000 people that you are
talking about at the present time covered under the unemployment-
compensation system in the States?

M. AirMEYER. Yes.

The Cuairman. All of them?

Mr. Aramever. No.  1say by and large.

The Cramatan. What do you mean by “by and large”? That is
an important question, and we ought to have some figures on it.

Mr. Aurmeyek. By “by and large,” T mean this: That there are 33
States, for example, that have written into their statutes certain tests
to guide the administrators which follow the broader interpretation
now placed upon the simple term “employee” by the United States
Supreme Court. Those other States that have not written in these
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three tests, so called, nevertheless have interpreted very broadly the
term “empioyee,” 80 1 could not say to you that absolutely every single
State has been following this interpretation now placed upon the law
by the United States bu,pmme Court. Therefore 1 have used the
expression “by and large.’ .

The Criamaman. Now, Mr. Altmeyer, please explain to us the rela-
tion of the taxing process that goes on in the States in connection
with unemployment-compensation insurance and the Federal Gov-
ernment, with particulax reference to the credit which the employer
gots in connection with his statement of taxes.

Mr. Auemever. The Congress levied what is known as the Federal
unemployment tax. It is fixed at 3 porcent on pay voll.  Any State
that enacts n State unemployment-compensation law and collects con-
tributions thercunder may issue a certificate to the employers subject
to their State law, which their employers then file with the Bureau
of Internal Revenue, and for which they receive a 90-percent credit
or offset against this 3-percent Federal unemployment, tax.

The net result, therefore, is that the Foderal Government receives
into the Federal Treasury three-tenths of 1 percent, and the States
receive into their respective treasuries the balance that has been paid
under their State lnws., That is then deposited with the Treasnrer
of the United States.

The Cuairsman. So, roughly speaking, that credit process that you
are speaking about applies when the employee in the State mcets the
Federal definition of “employee.”

Mr, Avesever. Did you mean employee or employer?

The Cuairman. I am talking about “employee.” 1f you broaden
the base by FFederal law, of the meaning of “employes,” if the States
do not conform and cover the snme employees on the same definition,
are you not diluting the benefits of the State?

Mr. Avrmeyer. I am sorry. T do not, perhaps, get the point, but
the point is that the States are now collectm;}: from employers on pay
roll, including for the most part. employee’s wages, using the term
“employees” in the sense that the Supreme Court has interpreted that
term.

The Ciramrman. Yes; I understand; but, to the extent they do not
follow your definition or the Supreme Conrt definition, what happens
so far as credits are concerned §

Mr. Arraever. The employer would have to pay the full 3 percent
into the United States Treasury if a State was not collecting that 90
percent under its laws.

The Cuairman, That is right, and the effect of that is to compel
conformity in the States with the Federal definition.

Mr. AutmevER. If there had not been conformity before?

The CramrmMan. And you have admitted that there is not complete
conformity ?

Mr. Avrmever. That is right.

The Cuamrman. Let us get at the extent of the conformity that
exists in specific relation to whtat we are ta]kin%l about here today.
Can you tell us about that? I think you told us that about 30 States
conformed more or less,

Mr. Aurmeyer. I said 83 States have specific provisions in their
law. It is called the three-test provision. It follows the Supreme
Court decision, or rather preceded the Supreme Court decision, that
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without & very minute analysis of those States that do not, have the
three-test provision, 1 could not tell you how far those States had
gone prior to the Supreme Court decision. My imyrvsxinn is, 1 you
want, a guess, that 85 to 90 percent of these persons that we are talking
:11boul, are already covered under State unemployment-compensation
W,

The Cnamman. I would prefer not to guess, Mr, Altmeyer. Mr.
DeWind yesterday promised to give us a compendinm of these State
lnws on that subjeet. Is it true that as to the remaining 15 States, or
whatever the number may be, that follow, lel us say, the old conmson-
Taw concept, that those States either have conformed or there will be
a deprivation of benefits?

r. Avesever. Senator, T have said that those 15 additionsl States
for the most part, in my opinion, have already so liberally construe
the term “employee” as to conform to the Supreme Conrt decision.

The Cuamman. Mr, Altmeyer, in lnying a foundation for the com-
pendium which we will get, I am asking you the gimple question: To
the extent that they do not conform, they must conform or they will
suffer disndvantages, is that not correct ?

Mr. Avrmever. Yes.

The Cirameman. All right,

Senator Liucas. One other question: With respect to the 33 States
that have already delinitely complied by enacting proper legislation,
in the event this resolution passes what happens to the people in those
33 States?

Mr. Aurmeyer, They would still cover, becanse their laws are inde-
pendent of the Federal laws, for the most, part.

Senator Lucas. Regardless of what we do with this resolution, the
States will continue to cover the 750,000 that sre involved here in this
resolution,

Mr. Avtmreyer, Yes.

Mr(.lenw. That is, so far as unemployment compensation is con-
cerned,

Let me turn back to the phrase “independent contractor.” I want
to emphasize the word “independent.”

In the course of administering the social-security program, we have
seen many 4 person who to every outward appearance is an employee
but who has signed some paper writing prepared by his employer, or
more likely by his employer’s_attorney, in which the employer re-
nounced the right of control. We have seen a job in a factory, right
on the assembly line, contracted out to & nominally independent con-
tractor. Wo have seen toe many cases where, there being no written
contract of employment, the employer can claim, sometimes truthfully,
sometilmes not so truthfully, that he has stipulated away the right of
control.

The Cnamman. That comes down to a question of fact in the par-
ticular case that you are considering, does it not?

Mr. Ewing, Yes.

The Coamman. You already have the power to look to the sub-
stance of the thing, have you not?

Mr, Ewing. Yes, sir.

The Crnarman. In the normal administration of your law, you are
entitled to determine who is an employee. That entitles you to look
to the substance of the agreement, does it not ¢
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Mr. Ewinag. Exactly, and not being bound by the terms of any
written contract.

It would be naive to suppose that all the people working under such
arrangements are really independent operators. One needs no pro-
found knowledge of the ways of the world to know that a man who
depends for his bread and butter on his earnings from a job will gen-
erally take orders from the boss, no matter what clauses may have been
written into his contract. I cannot put this point better than Judge
Cardozo put it in & workmen's compensation case in New York:

If he does anything st variance with the will of hix employer, its poliey or
preference, he knows that hir contract of employment may be ended overnight.
Qliclmi v, Netherland Daivy Co. (2054 N. Y. 60, 63). '

The Criamrman. That simply argues that we should be vigilant,
does it not ¢

Mr. Ewina. Yes, sir; and you cannot take the formal situation as
necessarily being the real one.

The Ciramryan. I quite agree with you. .

Mr. Ewina. So when we talk about independent. contractors, let
us bear in mind that for a goodly share of the people concerned we
are using a legalism to conceal the hard facts of life.

The Cizarrman. I wish that you could substantiante that with facts.
You speak of a goodly share.  Wonld 10 percent be a goodly share, or
would it take more than 50 percent to be a goodly shave§

Mr. Ewina. T do not know what percentage it would be.

The Crrarrsan. What you mean to say is that you think there is
considerable evasion; is that right?

Mr. Ewineg. Exactly.

The Cuarrman. All right. Proceed, please.

Mr. Ewing. In one of the recent cases that went to the Supreme
Court, an unloader of corl was asked on the witness stand how regular
he was about his work. He answered. “Pretty regular, as regular as
any man is when he has to eat.” Yet the taxpayer contended and the
circuit court held that that man was an independent contractor.

The Cuamman. Mr. Ewing, the man who runs an independent
grocery store has to keep his doors open if he wants to eat, doesn't he?

M. Ewive. Surely.

The Supreme Court, with a greater sense of realism, reversed this
holding. Our social-security system is designed to do a real job in a
renl world: it onght not to be goeverned by fictions,

The present resolution is defended, however, on the ground that it
would preserve the status quo pending congressional consideration of
coverage expansion, and it 1s so entitled.

Opponents have pointed out that. legislation is not necessary to pre-
serve the status quo, but only to change it. The facts on this point
urﬁlpel'fmt]y plain, and T see no reason they should not be laid on the
table.

The Social Security Act and the Internal Revenue Code mean, and
always have meant, what the Supreme Court says they mean. It is
an axiom of our constitutional system that the final arbiter on the
rsneuning of a Federal statute is the Supreme Court of the United

tates.

The Craamyman. T would like to take a little exception to that, Sen-
ator. "I suggest that, in its proper legislative field, the Congress is
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the supreme arbiter, and may well reverse the Supreme Court at any
time it sees fit to do so.

Mpr. Ewineg. But that is a new enactment.

The Cimairman. Oh yes. We enact just as the Supreme Court writes
8 decision,

My, Ewivg. But when you have enacted a law the Supreme Court
is the final arbiter as to what you said at that time.

The CuammaN. Yes; until we take it under review and decide
whether we want to revecse it, modify it, ox sustain it ¢

Mr. Ewing. That is right.

Senator Martin. I think that the American people are forgetting
that our forefathers in their wisdom in formning this Government put
legislative function first in the Constitution, because that was closer
te the people than any of the three subdivisions of our Government.

Mr. Ewina. Senator, I do not for a minute argue that you cannot
do anything you want to here with this law.

Senator MartiN. But the people through their representatives, in
the forming of our Government, in their wisdom put the legislative
as the first thing in their Constitution.

Mr. Ewina. That is correct.

Senator Marrin. Because that protected their rights.

The Cuammax. There seems to be quite a little opinion here that
the status quo should be preserved during the appeal case, but it should
not be preserved when the Congress takes jurisdiction to review the
final decision. I would be glad to have your comments on that.

Mr. Ewine. I do not think that this resolution preserves the status
2uo. Here Congress passed an act, and, according to the Supreme

‘ourt interpretation of this act, certain taxes should have been col-
lected and certain benefits should have been accrued.

The Cuamyan,. They did not collect the taxes,

Mr. Ewing. I know they did not, but now the Supreme Court has
held that, under the interpretation of the act that Congress enacted,
the Treasury was wrong about that, so the effect of this resolution
1s to preserve the status quo of the error that the Treasury comusitted,
but it is doing away with the status quo on the benefit side.

The Cusmaran. That always occurs in the process of appeal.

Mr. Ewing. Oh, no,

The Citatkman, Oh, yes. You start with the Federal district court
and you get a decision.  You usually stay the operation of the decision
until it goes up to the court of apperls and you get a decision and you
g\uully stay the operation of the decision until it goes to the Supreme

ourt.

Now, the Congress has decided to review the matter and it has been
suggested that the decision be stayed until the Congress reviews it.

Mr. Ewina. There are two things bere. The effect of what you are
doing is staying one, which is continuing an error, and it is reversing
what was done on the benefit side.

The Cuatryan. The error arises only from the Supreme Court deci-
sion, if you have correctly interpreted the Supreme Court decision, It
remains to be seen whether there was an error when the Congress gets
through considering the matter.

Mr. Ewina. No.
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The Cuamyan. The Congress may agree with the Supreme Court
orit may agree with your interpretation of that opinion. o

Mr. EwiNg. Senator that is not my interprotation of our constitu-
tional process. In other words, my point is this: That when Congress
enacts a law and the Supreme Court interprets that law that Congress
has enacted, that is final word on the interpretation of that law,

Now, Congress can come along later and repeal or amend and do any-
thing they want to.

The Cnamman, Yes,

Mr. Ewing. And that is what you are preposing to do in this.

The Cinamsman. We are in process of doing that.” As T say, we may
agree with the Supreme Conrt.  We may agree with your interpreta-
tion of the Supreme Court’s opinion but we may not. Why should
not the matter be stayed now just as it is stayed in the process of
appeal through the courts?

Ir. Ewina. I do not think this resolution does that. That is my
oint.
P The CrairmaN. Then you will come to that, I assume?

Mr. Ewina. No. I think your question has brought out my point
on that better than what I say here, Seuator.

Senator Lucas. Mr. Chairman, may I clear up some of my own
thinking about this question? It is more or less complicated. I want
to get back just for a moment to whatever group are covered in these
33 States at the present time. They are paying, under a State law, that
i3 correct, is it not? They are paying 3 percent, ig it ?

Mr. Aurmever. We have what we call experience rating which com-
plicates the picture, but let us sny they arve paying 2.7 percent which
18 90 percent of the 3 percent.

Senator Lucas. They are paying 2.7 into the State treasury,

Mr. Aurseyer. Yes, sir.

Senator Lucas. Assuming the resolution is not enacted, then they
would Xay what to the State and what to the Federal Government?

Mr. Avrmever, In those States that have the brosder interpretation
they would continue to pay just what they ere paying because the
State law is independent, and every day the States are depositing
contributions collected by employers who are exempt in whole or in
part from the Federal Unemployment Tax Act. The States have gone
further, in other words, than the Federal act in covering employers
and employees.

Senator Lucas. Do I understand you to say then that insofar as
these 33 States are concerned, that the passage of this resolution would
have no effect whatever on the question of unemployment compensa-
tion in the States, no effect upon the revenues derived and resulting?

Mr. AurMEYVER. Yes,

Senator Lucas. In other words, they wonld remain just as they are
and it would have no effect whether we pass it or whether we do not
pass it?

Mr. Auryaeyer. Yes,

Senator Lucas. And the only effect in the remaining States where
there might be some discrimination and your contention is that in
those States they have taken a liberal interpretation of the meaning
of the word “employee” that more or less is in line with what the
Supreme Court said in its recent opinion.
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Mr. Arrmever. Yes.

Senator Lucas. So if your position is correct, then whatever we do
here, whether we pass the resolution or whether we do not pass the
resolution, it is not going to affect the unemployment compensation of
these individuals in the %ield very much one way or the other, .

Mr. AurmEeyer. Except to the extent that the State authorities will
feel that the expression of policy on the part of our Congress is per-
suasive as to what they do under their State laws. .

Senator Lucas. Tt might have that tendency, of course, perhaps, if
we narrowed-it-down to the language that is found in the resolution,
it might have a tendency to persuade other State legislatures to follow
that provision, or it might create in these other States, where you do.
not have the libera] interpretation, the same thing.

Mr. Avrmeyer. Yes, sir.

Senator Livcas. That straightens me out quite a little. It does not
seem to me as important as I thought it was, this resolution.

Mr, Ewine. It applies to the old-age and survivors’ insurance:
completely.

Senator Lucas. I know.

Mr. EwiNe. I have still got that bear to deal with,

May I continue, Senator?

The Ciramaran. Yes. Go ahead.

Mr. Ewing. On the present question the Supreme Court has spoken.
So the meaning of these statutes is settled, and can be changed only

" by affirmative action of the Congress,

But the matter is not quite as simple as that.

On the benefit side 0;' the program it is, indeed, just as simple as
that. Long before the Supreme Court decicions we had been giving
to the statute and the regulations an interpretation ronghly similar
to that adopted by the Court, We had gone too far in some eases, but
our administration of the benefit side of the program had been a
reasonably good ap;}‘mximation of a correct reading of the law.

. 'I‘(llxga Cizamtan, The benefits of this fund are paid out of & trust
un

Mr, Ewing, Yes. .

The Cuamrman. Specifically designed as a trust fund in the act,
set up for the purpose of being a trust fund{

Mr. Ewineg. That is right, '

The CiuairmaNn. Its benefits are available to those who contribute?

Mr. Ewing, That is right.

The Crramrman. On what theory do you make its benefits available
to those who have not contributed ?

Mr. Ewing. The benefits are not conditioned on the collections, Sen-
ator, under the statute,

The Cixameman. They are, if you consider the whole act together,
which you have demonstrated you do, or at least said you do. You
made it very clear under the statement which I have read from that
you do not consider any of these titles in vacuo?

Mr. Ewing. That is right.

The Cimatkman. That you necessarily have got to interpret them
harmoniously, and here you have to interpret your duty as'a trustee,
and your interpretation of your duty as a trustee is that you can use
the funds of the trust fund for the benefit of those who have not con-
tributed to it. To me that is a rather shocking doctrine.



A st B

AR T e -

-

138 BOCIAL SECURITY STATUS QUO RESOLUTION

Mr. Ewina. But, Senator, the Supreme Court said we were right.

The Cuatrman. Did the Supreme Court tell you to use trust funds
for the benefit of people who have not contributed 1 :

Mr, Ewinoe, Congress told us to whom to pay those benefits, and
we would do that, and we have been aceruing benefits for that, and
the Supreme Court has held that our interpretation was correct.

The CrHairman, I suggest you have been neeruing benefits, if they
are rooted to anything, out of a trust fund,

Mr. Ewina, That is right.

The Crramsan, And T suggest that you are now proposing that you
are not violating a trust when you pay benetits to people who have not
contributed to the trust fund which was supposed to mintain the
benefits.

Mr, Ewina. I do not think there is even a remote violation of the
trust in the payments for the simple reason that we paid under » law
that was passed by Congress and has now heen interpreted by the
Supreme Court,

The Cuamrman. You brought those people into coverage, under your
own statement heve, long before you had tllmt decision,

Mr, Ewing, That is vight.

The Ciamesean, Is that not vight?

My, Fawvina, That s right ; surely.

The Cramyan. So that you have been doing this independent of
the deeision of the Supreme Court?
© Mr Ewise, Wedid it under that Taw that Congress passed, and the’
Supreme Court held that our interpretation was right.

"'h« Cuamnan, I doubt whether the Supreme Court has held spe-
cifienlly on whether you shonkd use trust funds which have been built
up by netual contributors who are entitled to the benefit of those funds
for the puyment of bhenefits by noncontributors,

Mr, Ewina, The problem there would be a question of the Trensury
not having mllvvtm{ what it should, but that fact cannot be used, 1 do
not think, as a basis to criticize us for having followed what the law
suid with respect to the benefits,

The Cramenan. It is perfeetly apparent that you and the Treasury
have not achieved that harmony of mterpretation to which you paid
allegianee back in 1940,

Mr. Ewixa, That is rvight,

Senator Hawkes, I eame here Inte, May I ask this: Was the par-
ticular [‘mint vou are diseussing at issue before the Supreme Court?

The Ciamyan. That was not the issue before the Supreme Court.
As I say, I think it wonld be o very strained interpretation of the
Supreme Court decision to =ay that a trust fund might be violated by
puying ont of it to heneficiarics moneys toward which they had made
no contribution whatever,

Senator Hlawkes, [agree with you,

Mr. Ewixa. Which is the theory of the Social Secuvity Board.

Senator Iawwes, T agree with you absolutely.

The Crarsas. Proceed, please.

Mr, Ewina, Just one moment, I think we niny have a little light
on that, Senator,

The Creamsax., Surely.,

Senator Lucas. Let me ask you a question while you are discussing
that, on that harmony of interpretation: Would the President of the
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United States be the only individual who could finnlly say to the
Treasury and the Socinl Security Board, “Now, you fellows Ku\'v not
heen able to get together on the interpretation of this word. 1 want
you to do it

Waould he be the only fellow who could tell these two agencies what
to do toward harmonizing their adverse positions?

Mr, Ewing, Yes, Senator,

My, Avrsieyer. This may throw some light on the question of our
respousibility for certifying to the Secretary of the Treasury payment
out of this trust fund, There have been Supreme Court decisions
and lower court decisions where we have detiied henefits in enses where
no contributions had been collected, where we have been directed by
the court to make puyment of benefits, or to grant. wage credits, or to
estublish wage cro({ils.

The Couateman, That was in a case where you had an employee so
decided by that court, '

Mr, Aveaever, Yes,

The Cuamnan. Did any of these decisions give you blunket author-
ity to cover in from 500,000 to 7H0,000 people?

Mr. Avesever. It made it clear, Senator, and I thought that was
the point of your question, that this trust fund was set up to pay
benefits in accordanee with title IT of the Socinl Security Act, and
when we have ruled that a person is not entitled to benefits under
title I1, and when no contributions have been paid in that case, never-
theless the Supreme Court has held that that person is entitled to
benefits out of the trust fund.

The Cuateman, Becnuse under the facts of the case he was held
to be an employee, is that not corvect ¢

Mr, AvrMever, Yes, and held not to be an employee by the Treasury
and by the Sociul Security Board,

The Coamsan, But the court held in the particular case before it,
that this fellow is an employee, therefore he is entitled to coverage,

My, Arrmeyer. Of course the Supreme Court can only decide indi-
vidual cases,

The Coamman, That is right, and you have decided 500,000 to
To0.000 of them.

My, Avrsever. We must apply the Supreme Court decisions in
individual enses to cases of a simtlar character, of course.  That is the
only way an administeator ean function,

The Coarman., OfF course you do not need to go into the strat-
osphere in doing that,

Mr. Avrsever, I submit we stayed pretty much to earth.

Senator Lucas. Do I understand in this ease you have cited the
individunl made no contribution whatever to the fund?

Mr. Avenmever, That is right.

Senator Lucas. And the court came along and said, “notwithstand-
ing that fact, you have got to pay”?

{r. Aursiver. Yes, sir,

senator Lucas. What. is the difference between that one fellow and
your 750,000 involved at the present time#

My, Aveskver, That is our point.  There is none.  And that goeg
to the point that the trust fund is set up to pay benefits regardless of
contributions into the trust fund.
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The Citamman. Did the court in any case divect payment out of
trust fund ¢

Mr, AurmEever, Yes,

The Cuamnman, Out of the trust fund or divect puyment.

Mr, Avrmever, They dirvected payment, but there is no other place
to get the money.

The CuamdaN, Exactly, And might that not suggest in cases of
that kind that there should be a congressional approvriation rather
than an appropriation by the Security Board?

Mr. Aurmevenr, But the Congress has made a continuing appropria-
tion out of the trust fund for the payment of benelits.

The Cuamman, Did you come before the Congress and say, “We
have been required to puy certain benefits, and we do not believe that
we have anthority to pay them out of the trust fund, and thevefore we
ask that you make appropriate appropriations to cover these eases.”

Mr. Avrsever. No: we have not, because we had authority to pay.
We did not require additionn] anthority,

The CuamsiaN, That is your theory.  Your theory is you had au-
thority to pay, but then you jumped the next step and said, “that gave
us authority to pay out of the trust fund.”

Mr. Arrmever. The law is clear that we can only certify pavients
out of the trust fund. There is no other place to certify them from.

The Cnamman, There may not be any other place to certify them
from. We are constantly confronted with appropriation bills cover-
ing the same sort of situation. We np‘)mpriulv because the money
is not otherwise available. There is nothing new about, that.

Senator Lucas, T would like to see that case, and if it says what
you say that it does, it seems to me that that is all you could have
done, and if Congress wants to change the rule it is up to them to
doit. If the case that you cite directs you to pay that individual out
of the trust fund, I would like to see that case.

The Cuairman. Senator, I join in that heartily. X wonld like to
see n case’ that tells them to pay out of the trust fund where there
has been no contribution by the employer or employee.

Senator Hawkus, Mr, Chairman, 1 think all of us would like to
see it, because if that is what we are doing we are destroying the fund
for the purposes for which it was created.

The Cuarman. You are dissipating a trust,

Senator Hawxkers. Certainly,

The Ciarman, On the orders of the trustees,

(Excerpt from letter dated April 6, over signature of Oscear R.
Ewing, Administrator, Federal Security Agency:)

I am attaching a Hst of conrt deelsions in which the Federal Security Agency
has been directed to pay henefits hased on wages for which no taxes had been
paid.  In this connection [ should like to point out that under the amendment
aceepted hy Senator Vandenberg in the Revenue Acet of 1043, section 201 of the
Socinl Security Act authorizes to he approprinted to the trust fund “such addi-
tionul sums as may be required to finance the benefits and payments provided
under this title,”  Seetion 201 () also provides that “All amounts credited to the
trust fund shall be available for making payments required under this title.”

(The list referred to follows:)
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Casks 1IN Whicn Covias Have Dikecren e FEpFRAL Srcvikmry AceNey 10 Py
BrNFFUES o8 THE Basig ok Wacks oN Wanenn No Taxes Have Bruen Pam

Upon finnd Judgment of any court that any persen is entitled to a paryment
under title 1T of the Socinl Recurity Aet, seetion 200 (1) of the aet directs that the
Federal Securlty Administrrtor ke an appropriate cortificate to the managing
trustee of the trust fund, and directs that the mannging trustee pay in accordance
with the certificate.  Nection 201 (g) makes amounts eredited to the trust fund
avallable “for making payments required under this tide!” Moneys in the trust
fund are therefore available to satisfy court judgments, whether or not contrl-
butions have heen pald,

See: Nocial Necwrity Board . Nierotho (327 U, 8, 858) ;5 Watson 3. Miller,
Federal Seeyrity Administrator v, James V', Burgerv and Maunde L, Burger (161 10,
(2d) 92); Watson B, Miller, Federal Neewrity Adwinistratoy v, Luecina A,
Bettencourt (161 1. (2d) 905) ; Patton v, Federal Secuvity Aueney, Social Secu-
rity Board (89 K. Supp. 282) ; Robert W, Black v, Miller, District Court, Middle
District of Tenneasee Glanusry 27, 148, not yet reported, copy of order and
final Judgment attached),

In Robert W. Blaek v, Milter (January 27, 1948, not reported) the disteiet
court, middle district of Tennessee, reversed in part the deecision of the Admin-
istrator, whe had held that the plaintiff was not entitled to primary insurance
benefits as he was not fully insured. The plaintiff applied for such henefits
in 1846, "The Administrator's wage records did not show any payment of wages
to him. During the years 1937 through the first purt of 1943, the plaintiff had
been employed as an outside sulesman for a company which had dedueted 1
percent of his commissions which he thought was for the peyment of the em-
ployees’ tux, but which the employer held in eserow and refunded to the plaintiff
after filing of the application in this case, as the Burean of Internal Revenue
ruled that the plaintiff’s services were not in “eniployment” under the rocial
security taxing acts, The Administrator conchided that the 4-yeur Hmitation
appearing in section 205 (¢) (2) of the Soclal Security Act prevented rectifica-
tion of the wage records for the years 1937 to 1941, inclusive, and that conge-
quently the wage earner was not fully insured.  The phaintiff contended that
the lmitation provision was unconstitutional as thus applied to the facts in this
case, that the proper construction of the statue did no bar proof of wages for
the years 1937 to 1639, and that the allegation contained in plaintiff's $8-5 filed
in December 1937, to the effect that the plaintiff was then employed by the non-
reporting employer, was sufficient notice to toll the application of the limitation
proviston with regard to the service for such employer. In an opinfon from the
bench the court ruled that the Administrator was In error in barring proof of
wages for the years 1037 to 1039, as the limitation provision was not intended
to have a retrospective application. We have recommended an appeal to the
Cireuit Court of Appeals for the Sixth Circuit. A copy of the order and final
Judgment of the district court is attached hereto.

IN THE DisTRIOT COoURT OF THE UNITED STATES FOR Tz MiphLe DIsTRICT oF
TENNESSEE, NASHVILLE TENNESSER

ROBERT W. BLACK, Plaintiff, . WATSON B. MILLER, Federal Security
Administrator, A, J. ALTMEYER, Conmissioner for Social Security, Defendants,
Civil Action No. 812,

ORDER AND FINAL JUDGMENT

The plaintiff herein having moved the court for a summnry judgment on the
pleadings and upon having heard the pleadings of the partles and argument
;)t w:\msel for the respective parties herein and due deliberation being had, it is
hereby

ORDERED, ADJUDGED and DECREED that plaintiffs sald motion be and it is hercby
granted and that the cause Is hereby remanded to the Federal Necurity Admin-
istrator with directions to him to credit the plaintiff on his wage records with
the amount of wages paid to hima hy Gladstone Brothers Coempany the years 1937,
1088, and 1949 and to compute the amount of benetlts to which he is entitled, upon

74028-—48——10
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the basls of such wage record and for further proceedings in conformity with
Section 206 (1) and the other applicable provistons of Title {1 of the Nocial
Necurity Act, ns amended,
Knter;
Eismen . Davies,
o K.: dudge United States Diatyict Cowet, Middie District of Tennessee,
Creerr, NiMs,
Junson Harwoop,
Attorneys for Plaintiff.
Waip Hunons,
8. K. WassoN,
Attorneys for Defendants. '

The Cruammman. Go shead, Mr. Ewing,

Mr. Ewing. We have been carrying out what we understand to be
the statute enacted by Congress, in accordance with the interpretation
the Supreme Court has held was correct, Senator.  Since last June,
of course, we have been paying benefits in accordanee with the Court’s
decisions,  We have had, legally, no choice in the matter whatsoever,
Weo will, as we must, continue to follow the Court unless and until this
resolution becomes law.

On the benefit. side, ennctment of this resolution would obviously
constitute a drastic change of the status quo, of a status quo that long
antedates the Court decisions. And since the whole program exists
for the sole purpose of paying benefits, it seems a little odd to speak of
u status quo that disvegards the benefit side altogether.

On the tax side, the same law is applicable as on the benefit side.
But the Treasury Department had been driven, by a sevies of restrie-
tive decisions by the lower courts, to take a much navrower view of the
statute and the regulations. This view the Supreme Court now holds
erroneous. Yot because people are still paying taxes in accordance
with it, that erroncous view has been desceribed as the status quo.
Rather than one to preserve the status quo, the resolution could better
be described as one to perpetuate an error.

I beliove that it will be helpful to the committee if you will permit
me to trace the history of our effort to denl with the employment rela-
tion problem in administering the social-security program.  The stor
is a long one, and I will touch only the high spots. ~ As you know,
have been Federal Security Administrator only » fow months, but I
have this story from Mr, Altmeyer and from onr general counsel, both
of whom have been intimately concerned with the problem from the
very beginning of the program down to this day.

hen the Social Security Act was passed in 1035 it gave the admin-
istrative agencies no directions as to how they should determine who
are employees. We did not at all realize then what a wide area of
uncertainty was thus introduced into the coverage of the Social Secu-
rity System. We did not appreciate then what 11 years of experience
have taught us about the diversity, 1 might almost say the chaos, of the
Court decisions on this subject.

The Cuamrman. Would you say that that also has been duplicated
by the administrative chaos by the two branches of the Government
that had to do with the enforcement of the statute

Mr. Ewina. I do not think it has been quite so bad.

We had little notion how many people earn their living from work
that falls within this twilight zone.  Nor had we any realization how
easy it would be for employers to manipulate the coverage of the Social
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Security Systein by changing & few words in their contracts of
employment.

einow that we had a problem on our hands, but we had no real
iden of its magnitude or its ramifications.  We knew that, in this avea
a8 in & good many others, we should have to feel our way and learn
from experience. We knew from the books that control is an impor-
tant factor in determining who are employees, but we also knew that
it s not the only factor. We knew, for instance, that the right to fire
is often a factor of vital importance.  We tried to write some reguln-
tions that would not be too inflexible, that would treat control as impor-
tant but not, all-important, that would give us the same freedom the
courts have always enjoyed to weigh other factors that seem pertinent
in a particular case.

Senator Lucas. In the previous paragraph you say:
nor had we any realizuation how eusy It weuld be for employers to manipulate
the coverage of the Soctnl Security Rystem by changing a few words fu their
contracts of employment,

Can you give me an example of how that is done?  You see the word
*manipulation.” That implies something wrong.

Mr. Avrmeyer. 1f you will rely entirely on the control test, the con-
tract can be written so that on its face it emphasizes no control. "The
Treasury is at a disadvantage in a tax case in determining the degree
of control that actually exists beyond the terms of the contract be-
canse it. does not have before it the employees affected or the persons
affected.  Therefore, they cannot, in the ordinary course of their tax
collecting duties get all of the facts from the employees themselves as
to the actual degree of control exercised over them in their day to day
occupation, so it is 1 relatively easy matter, from the tax side, to phrase
a contract in such a way as to make it appear that theve is no control.

I should like to point out that that 1s one of the reasons perhaps
that. there has been n divergency between the Social Security Board
and the Bureau of Internal Revenue in the interpretation, becuuse
we get these eases in a different way, We get them by reason of em-
ployees filing an application for benefits, or a request that they be
granted wage credits based upon their employment, and therefore
we get the facts from the employees. T am putting that in quotation
marks: I am not trying to prejudge their status.  We get the facts or
the allegations of facts from these persons who allege themselves to
be employees, as well as from the persons for whom they perform
the services.

The Cramman. Obviously, if a man is truly an employee, you are
entitled to look at the facts and so determine,

Mr. ArrMever. Yes.

The Cuamman. But does that properly lead you to the conclusion
of promulgating a rule which invalidates all of these so-called slippery
contracts, many of which I suggest are bona fide.

Senator Hawkrs. Conld you give us an illustraution? You said
the contract can be so phased. Can you give us an illustration of
what you mean by that, just one illustration of the phrasing that
would do what you are talking about?

Mr. Ewine. This case that was decided by the Supreme Court, the
Bartels case, was decided last June. It was one of the three cases,

Senator Hawkes, Does that cover this point I am raising?
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Mr. Ewina, Yes.

Senator Hawkes, All vight.  That is O. K.

My, Ewine, The point there was that there were dance hall pro-
prietors who would Lirc orchestra or bands.  There would be a name
mnd, there would be a leader, Tony Sherril, or whatever his name
might be, and he was supposed to have a little different juzz to his
mausic, or what not. They would be employed for usually 1 night
stands.  The band leader would employ tﬁe musicians, he would fur-
nish them their uniforms, he would furnish them the music, he would

direct them what to play, when to play, how to play it, he would hire
and fire them at will,

Then the musicians union came along. I guess it is Petrille’s union.
They required a contract between the orchestra leaders and the pro-
prietors of these music halls in which the proprietor had to agree to
pay this tax, and they wrote in_there that he had full control over
this band and these musicians. Well, the Supreme Court just threw
it out, snying it was not so, but that is the type of thing that you do
run into.

Senator Hawkes. Thank you. .

The Cuamsman, What I am suggesting to you, Mr. Ewing, is that
because these contracts do cover a field of evasion, merely to serve your
administrative convenience, you ditched the rule of control?

Mr. Ewina. Oh, no. We have never ditched the rule of control,
Senator. 1t is still one of the very important factors,

The Cuamrman. It is one of a dozen factors which you arve now
promulgating, not a single one of wheih you have weighted.  No man
in advance can tell how you are going to determine any single issue
because you can give any weight you want to to any of the factors
and you can disregard them if you want to.

Mr. Ewine, That is definitely true and I do not know how you can
escape it.

Senator Lvcas. It is true in any agency, is it not?

Mr, Ewine. Tt is absolutely true, and where the courts cannot agree,
and the legislatures cannot agree, it is just ove of those things.

Senator Livcas. The Social Security Agency primarily deals with
employees.

Mr, Ewina. That is right.

Senator Lucas. And the Revenue Department primarily deals with
employers? . '

Mr. Ewine. Yes, sir,

Senator Lucas. They ave the fellows who are looking after the tax?

Mr. Ewina. that is right.

Senator Larcas. 8o if an unserupulous fellow in management desires
to make one of these evasive contracts he can give the Treasury plenty
of trouble from the standpoint of trying to collect that tax in knowing
how to judge and what to do, and that is the reason you have all these
court decisions.

Mr. Ewine, If he is an unscrupulous person, he can make out a
perfectly good case and they do not have the force to go into cach one
of them and dig up the evidence. Even in a tort case, Senator, where
they are suing to recover damages in court, it is hard enough when you
have all the witnesses before you.

The Ciramrman, You have that same problem in any field where
evasion is possible.
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Mr. Kwinag, Exactly. !

The Citamsan. But that does not warrant you in throwing the
rules of decision out the window and doing as you please.

Mr, Ewing. Oh, no,

Henator Lucas. 1 thought you boys tried to follow the courts?

Mr, Ewina. We do.

Senator Luscas. The distinguished chairman is apparently trying to
thirow the court out the window,

Mr, Ewina, I have high respect for the chairman.

Experience in administering the system, began to give us an aware-
ness how diflicult and far-reaching this problem really is. By 1039,
we had come to the conclusion that the control test. was thoroughly
unsatisfactory as the sole or even dominant criterion of coverage, and
this for several intervelated reasons. T have already mentioned its
lack of realism and its ense of manipulation by employers.  Then, too,
on any but an open-and-shut case you can almost invariably turn up
court decisions on both sides of the question. Really, when you try to
find out what the common law is on outside salesmen, for instance, or.
on taxi drivers, or on any of the other concrete cases we have to deal
with, you find yourself in a quagmire. There is just too much law on
the subject, nni it goes off in too many directions at the same time.

Finally, there is another objection to the control test for social-
seeurity purposes, It is exceedingly difficult to administer. In a tort
ense, where you have the witnesses in court, you have a pretty good
chance of getting at the real facts about control.  But when you have
to make decisions by the hundreds and the thousands, as you do in
running a socind-insurance system, you cannot go into the facts of each
eusoe quite that thoroughly.  You have to rely largely on written state-
ments and questionnaires, often—especially on the tax side of the pro-
gram—without even hearing the employees’ version of the facts. And
even when we prepare to go into court on a social-security tux case,
it is not always easy to get at the real facts. There was one case in
which we got hold of telegrams the taxpayer had sent his people
instructing them not to answer any questions which Government rep-
resentatives might ask them. Apparently he controlled their testi-
mony but nothing else.

When we were preparing our recommendations for the 1939 social-
security amendments, as T say, we were already beginning to be aware
of the seriousness of this problem and of the unsatisfuctoriness of
the control test. Since no one has ever been able to write an adequate
definition of the employment relation, we thought perhaps the best
plan would be to pick one segment of the problem and take it entirely
out of the employer-employee context, and substitute some arbitrary
rules of thumb.  We thought that could be done reasonably well in
the case of outside salesmen, the largest single group in the horder-
line aren, and we s0 recommended to the Ways and Means Commitiee.

That committee accepted our recommendation, The amendment it
proposed would have brought into the system pretty much every sales-
man in the country. It would have covered many genuinely inde-
pendent dealers whom nobody would ever think of describing as em-
ployees. If you read it literally, it might even have brought in a good
many shopkeepers and treated them as though they were employees
of the wholesalers from whom they buy. say this to show that
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the Ways and Means Committee amendment was in no sense an attempt
to define the employment relation. It was g deliberate and avowed
attempt to go beyond that relation and reach people who no one
thought or argued were in actual fuct employees. In reporting out,
the amendment, the committee expressly stated that in the ease of
stlesmen it was departing from ihe employer-employee concept and
sotting up rules of thumb for the very purpose of covering people who
were not employees even by the most hiberal test,

When the bill came over here and this committee decided to strike
out the amendment, your committee merely said it did not wish to
o beyond employees.” That is all it said,

The Cuamman, What significance does that carry in your mind?
In other words, it excluded salesmen as employees; did it not?

Mz, Ewina. The importance of this, Senator, is this: That the ve-
port of the Ways and Means Committee on this resolution, when it
was over there, referred to this legislative history as supporting this
amendment, and that is why I am analyzing that—because we do not
think that argument was sound.

The Caamman. T understand that when you were befove the Con-
gress in 1939 you asked that the definitions of “employee™ he en-
larged to—
cover more of the persons who furnish primarily personal services, The in-
tention of such an amendment would be to cover persons who are for all practical
purposes employees but whose present legal status may not be that ot an em-
ployee. At present, for example, insurance, real estate, and traveling salesmen
are sometimes covered and sometimes not. The Board belleves that all such
individuals should be covered. )

Now, that was the issue submitted to Congress?

Mr. Ewine. That is right.

The Criatraran. And as to that issue the Senate did not accept your
recommendation and preferred to go on the prior definition of the
relationship; is that not correct -

Mr. Ewine. But that did not intend to make a new definition of
“employee.” '

The Cramyan, I quite agree. The point is that the Senate
wanted the old definition,

Mr. Ewine. That is right.

The Cuamman, It refused to accept your recommendation for a
new definition,

Mr. Ewina. We did not recommend a new definition. We vecom-
mended that the law be made to cover not orly employees but also
certain other people who could under no interpretution be regarded
as employees.

The Cirarrvan. And the Senate did not accept that?

Mr. Ewine. That is right.

The Cuamman. Now, Mr. Altmeyer has testified that through all
these years you in fact have been giving coverage to these people, al-
though you came to the Congress and asked for authority to do it and
it was refused you.

Mr. Ewinc. No. These are not the same people that would have
been covered by that 1939 proposed amendment.

Mr. Avtmeyer. The 1939 amendment, Senator, went far beyond
what anybody would have said was an employee,

The Cuamuan. Have you not testified that you have under coverage
insurance, real estate, traveling salesmen$
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Mr, Aurmever., Some; yes.

The Criamman. And the Congress refused to give you coverage that
would include them?

Mr, Aurmever. No, Senator.  Congress refused to adopt a specific
amendment which had been worked out by our general counsel and
had been approved by the Ways and Means Committee and came over
8s a part o& a bill before the Senate Finance Committee.

The Ciiamrman. I do not challenge any of that.

Mr. Anrmever. That was not a definition of “employees.”

The Citameman. T agree with that. \

Mr. Aurmever. ‘That was a specific proviso that would have covered
certain classes of persons some of whom everybody agreed would be
independent contractors rather than employees.

The Cratrman. Yes.

Mr. Arrmeyer. This Senate Finance Committee, after considerable
discussion of that specific amendment, rejected it, but they did not
in their report, nor does the testimony indicate that at that time it
was the intention of the Senate Finance Committee or of the Congress,
to pass upon the question of who is an employee.

The Ciramrman. Let us accept that, in lieu of, by your own prac-
tice, despite refusal of Congress to enlarge the covereage to cover the
persons specified, you have given some of those persons coverage in
your system,

Mr. Aurmever. We have not given any greater coverage, Senator,
than we were giving in 1939,

The Cnammran., Have you not included in your coverage life in-
surance salesmen?

Mr. Auryeyer. Some.

The Criammman, Yes.

Mr. Arrmever. And that was true in 1939,

The Cuamnmax. Have you not included some real estate salesimen?

Mr. Aurmever. Yes; some, .

The Cuaraan. And have you not included other types of persons
from this, what you call, twilight zone?

Mr. Aurmeyer. Those were all before 1939, We always have taken
the position that we take today relative to the interpretation of the
term “employre.”

The Crr+ikman. But you continued to cover them after the Congress
refuse’t you authority to cover themn.

Mr, Aurmever. We did not cover any who would have been covered
vider this amendment, but who were not covered under the term
“employee”as it appeared then and as it appears now in the Social
Security Act.

The Cramman. It is very diffeult for me to understand that, Mr.
Altmeyer. On the one hand you specify peoble that you would like
to have covered, on the other hand you testify tuey are alveady covered.

Mr. Avemeyer. Our general recommendation is to be distinguished
from this specific proviso. 'We were prepared to present to the Con-
gress broader language than this specific language relative to outside
salesmen, but that broader language would have covered persons who
would not be considered employees under any definition,

The Cnamman. That was not before the Congress. You had a
specific thing before the Congress, and if T have understood your
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testimony, it is that some of those people have been covered all the
time, and that after Congress refused you authority to cover them,
you continued to cover them,

Mr. Aurmeyer, That specific proviso would have covered persons
whom we had not construed to be covered under the “employee” defi-
nition, It would have made more specific the coverage of persons
whom we had been covering and to that extent would not have ex-
tended our definition or interpretation of the term “employee,”
Thervefore, when Congress rejected that specific lungnage, it was re-
jecting the extension of the act beyond what we had already inter-
preted it to be. So we did not change our interpretation, because
there was nothing in the action of Congress that indicated that it
wished us to do so,

The Cuamman, If you come in and ask that certuin categories of
{:;?plu be included, it is to be assumed that they were not included

ore.

Mr. Auvrmexer, If you will look at that language you will find
that it undertakes to cover persons whom we agree, and agreed at that
time, were employees.

The Cuainsan [reading]:

The intention of such amendment would be to cover persons who are for ali
practicnl purposes employees, but whose pregent legal status may not be that of
employees. At present, for example, insurance, veil estate, and traveling sules-
men are sometimes covered and sgometimes not.  The Bonrd belleves that all such
indtviduals should be covered,

The Congress rofused your amendment. Nevertheless, you con-
tinued to cover some of them.

Mr. Aurmeyer. We said that some were covered and some were not
covered. Qur amendment went to those who were not covered in
thoso categories you just read.

Senator Lucas. You did not change your position any after the
Senate denied your amendment ?

Mr. Arvrmever. No, sir.

Senator Liucas. You continued to cover those you had covered he-
fore but had the amendment been adopted you would have taken in
more insurance salesmen and such workers than were covered at that
time?

Mr. Arrmever. Yes, sir,

The Crrammman. My point is precisely that. They paid no atten-
tion whatever to the action of the Congress.

Senator Lucas. I do not agree with you on that, Senator, I do not
see the point at all, ‘

Mr. Ewing. It said absolutely nothing about how the term “em-
ployee” should be construed.

t is a complete non sequitur, I respectfully submit, to argue that
because your committee did not want to go beyond “employees,” it
therefore intended the {erm “employee” to be narrowly construed.

The Cuamman. Would it be a complete non sequitur to say that
the Congress decided that it did not want insurance, real estate, and
traveling sulosmen included ¢

Mr. Ewing. As I understand it, there were certain of those groups,
traveling salesmen and insurance people, who clearly came within the
term “employee.” There were others who were outside the term
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“employee.” The amendment that we proposed intended to cover
both those already in and those nlready out by putting them under
the act by veason of specific words in the amendment and not by
reason of any change in the definition of the term “employee,” and
it was that which the Senate rejected. By doing that the Senate did
not say that we should cease to define the term “employee” to in-
clude people that clearly were employees merely because they happen
to be traveling salesmen or something like that.

The Ciamman., I would agree with you but it seems to me very
clenr that Congress did say to you, “We will not authorize you to
include insurance, real estate, and traveling salesmen,”

Mr. Ewina. We did not, interpret it that way, Senator,

The Cnamman. Go ahead.

Mr. Ewing. We have always thought that the upshot of what hap-
pened in 1939 was to leave the matier of defining the employment reia-
tion exactly where it hud been before,  As far as the written record
shows, it has looked to us as though this committee, in striking out
the House amendment, deliberately undertook to reestablish the situa-
tion' just as it had been hefore the amendment, was proposed in the
House, and deliberately refrained from comment on the meaning of
the term “employee.”  That left the term entirely undefined, as it
had been left in 1935, and therefore left it subject to rensonable ad-
ministrative and judicial interpretation in the light of the purposes
of the statute.

The views of this committee were nccepted by the Congress in the
1939 Social Security Act amendments. :

If T may get ahead of my story for a moment, I want to deny cate-
;g}m'lcu]ly the statement in the Ways and Means Committee report on
the present resolution that the Supreme Court, in passing on this ques-
tion last June, was apparently unaware of the 1939 legislative history.
That was un extraordmary error for the Ways and Meens Committee
to make. T have here a copy of the Government’s brief in the Silk
case, which I should be ghu{)m lenve with your committee. You will
find the 1939 legislative history discussed, beginning on page 41. Tt
was also discussed in the two briefs opposing the Government. The
Court remarked that there was no legislative history that threw any
light on the problem before it, and in so stating the Court was obvi-
ously agreeing with the view that wo, and two &)licitors General, had
held—numely, that what happened in 1939 was entirely inconclusive.
I have those briefs here if you would like to have them to show the-
discussion,

The Crtameman. I think it would be well to put it in the file,

(Pages 41 through 45 of the brief discussing the legislative history
are reproduced below :)

D. THE PROPOSED 1030 AMENDMENT

It has been suggested that the fallure of Congress to enact a proposed amend.
ment submitted with the Social Sccurity amendiments of 1939, which would
have cnlarged the definition of “employee” specifically to Include salesmen,.
indicates that the common law concept of the term s in accordance with the
leglslative intentlon.  American Odl Co. v, Fly, 1856 F. 24 491 (C. C. A. 1) ; United
Btates v. Mutual I'rucking o., 141 I, 24 655 (C. C. A. 6). We think these courts
have attached a wholly wrong significance to the amendment proposed in 1939
and to itg rejection. What happened s simply that the House of Representa-
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tives adopted, but the Senate and ultlmately the Congress rejected, a specinl
rule of thumb for determiniug the coverage of salesmen,'® In general, under
the amendment, n salesman would have heen covered If he was a servant at
common law, and if not, would nevertheless havoe heen covered unlesg he was a
broker or factor selling on behalf of more than one compuny und employing at
leust one agsistunt salesman in hiy brokerage or factoring business, oy unless
the selling was “casual service” not in the course of his principal occupation, ‘The
stoted intention of the Ways and Means Committee was “to set up specific
stundards” so that salesmen “may be uniformly covered without the necessity
of applylng any of the usual tests,” (EL Rep. No. 728, Toth Cong.,, 1st sess,
P 76.) 'Tha amendment was stricken by the Commlittee on Flnance of the Senate
In the belief that the existing luw should continne to be Hmited to “omployees™
(8. Rep, 734, 76th Cong., 1st sess., p, 76 (10392 Cum, Bull. 563) ), and the House
receded (XL Conference Rep, No, 1461, 76th Cong., 18t sess,, p. 14 (1939-2 Cum,
Bull, 593) ).

On any view this amendment would have changed the lnw, slnee no such rule
of thumb can he found in any definition of employee, either under the “common
low" tests or the Hearst ease, As noted, It was for the express purpose of avold-
ing “the usual tests” that the amendment was proposed,  Under the nmendment,
for example, n broker or a factor would have been covered, however many the
companies for which he might be engaged in selling, provided only that he em-
ployod no asgistant salesinan, Nefther economle dependence, control, nor any
of the other usual critorin would have had uny relevance, if the statutory condi-
tlons were met. A broker or factor who employed no assistant, even though he
might be In every sense v for all other purposes an entreprenenr, wonld have
been declared for this purpose automatically an “employee” of every company
for which he was ongaged In making sules, The rejection of an amendment
which on any view would have changed the law affords no roason to interpret
narrowly the law which was left unchanged.

It cannot be sald that in 1089 Congress intended the limitation of coverage
to employeen to bt narrowly construsd, withont regard for the purpoges of the
astatute, That the mere use of the word “employee’” does not manifest legisla-
tive approval of any such restrietive construction weas held in the Hearst case,
which shows that the concept of employee was sufficlently flexible even nt com-
mon law to permit an interpretation In accordance with statutory objectives
without departing from the “ordinary” meaning of the word. The serles of cases
applying the Soeclal Security Act definttion narrowly did not commence until
1041, so that Congross wins not ratifylng any such interpretation when it de-
clned to change the statute In 1939, Indeed, In 1937 and 1938, the Treasury had
ruled that truck owner-drivers were employees of the compnnies for whom they
worked. 8, 8, 'T. 307, Cum. Bull, 10382, p, 279; 8. 8. 1 198, Cum. Bull. 10372,
p. 893 8, 8, T, 269, Cum, Bull. 10881, p. 397.

Mr. Ewina. Lot me now complete the history of this matter as
briefly as I can. I then want to say a few words about. the effect of
the Supreme Court’s decisions and of our proposed regulutions,

There began in 1941 n series of decisions in the Federal district and
circuit courts which gave to our regulations a much narrower inter-
pretation than either the Treasury Department or we thought was
ealled for. Iask you particularly to note the date, because the Congress
in 1939, when it Tast considered the coverage provisions of the system,
could not have intended to ratify or approve a line of court decisions
which did not begin until 1941.

14(3) The term ‘cmployee’ includes an offieer of a corporation. It alwo fncludes any
Individunl whe, for remuneration (by way of commisston or otherwise) und = an agreement
or agreements contemplating o aerles of simi t ‘thons, ures applications or orders
or 4nth¢:l'whm personally performe services as a mleaman for a perron In furtherance of vuch
person's trade or business (but who I8 not an employee of siich perdon under the law of
manter and gervant) ; unlesn (A) such yervices are performed s a part of such individual's
buniness s a broker or factor and, fn furtherance of anch huniness an broker or factor,
slmilar services are performed for other peraons and one or more employees of such broker
or factor perform a subatantinl part of such services, or (B) such acrvices are caminl sory-
fcer not in the course of such individual’s priucipal trade, business, or occupatfon™ 1. R,
4888, 76th Cong., sec. BO1 (b)),

M T'exan Co. v, Higoina, 118 1. 24 680 (C. . A. 2), decided April 4, 1041, in the first
appellate declslon in this line,
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These conrts seized on the language in the regulations about control
over the details of the performance of the work and paid, as we think,
too little attention to other factors. They tended, moreover, to deter-
mine the extent of control by the lotter of the contract, without looking
behind that to the substance of the relationship.

What disturbs me the most abont IHouse Joint Resolution 206 is this
line of decisions.  While for the reasons I have outlined 1 think the
control test inuppropriate as the sole test of coverage of u social insur-
ance system, I do not think it would deprive a great many people of
coverage if the control test were ul) lied with the realism of Judge
Cardozo in the ease I have mentioned. On siteh an approach the results
in terms of actual coverage would not differ greatly, 1 feel sure, from
the results under the Supreme Court decisions.  As nearly a8 wo can
judge, however, it seems to be the intention of the sponsors of the res-
olution to reenact the restrictive conrt, decisions I have.referred to, and
thus to make the actual covernge of the system considerably nurrower
than it was, by administrative rulings, in 1939 whes: the Congress last
considered covernge. It is on that basis that we have estimated the
resolution would retract the present coverage by a half or three-quar-
ters of a million people.

The Cuawman. Mr. Ewing, the Hounse report has this to sny on that
subject, Lam reading from page 5 :

Under the existing law the term “employee’ is defined as follows:

The term “employee’ includes an ofticer of a corporation,

Under the Jolni resolation, this definition is amended to rend as follows:

The term “erployee” includes un officer of a corporation, but such term does
not include (1) any individunl who, under the ysual ¢ law rules applicable
in determiniog the employer-employee relationship, has the status of an inde-
pendent contractor, or (2) yuy individual (except an oficer of n corporation)
who i« nat an employee under common-lnw rales,

The purpose of the exception in paragraph (1) is to apply the rule of the exiat-
ing regulations that an independent contractor under the usual common-law rules
8 not an employee,

In determining whether an individual Is un Independent contractor, the existing
regnlations apply the usunl common-law test of control, irrespective of the Inw
of the particular State, It In the ptirpose of this resolution to reafiirm this rule.

I think that makes it very clear what the purpose of that resolu-
tion is,

Senator Lucas, May I ask a question ?

The Cunairman. Yes, wir.

Senator Lucas. Does the Senator agree with that Iast statement,
that if this resolution is enacted that the Socinl Seenrity Agency would
have to retract the present coverage by a half or three-quarters of a
million people?

The Ciramrman, Senntor, do you assume that we have no right to
review what has been done nnd we have no right to preserve the status
quo until we can make up onr mindsf{

Senutor Lucas. Idonot deny that. T just wondered if the staff had
worked on that resolution to the point where they have agreed.

The Cramman, I believe I misconceived yonr question, 1 should
like to suy that we have asked Mr. DeWind, who was a witness yester-
day, to give us fuctual support for the statement of from 500,000 to
750,000 people being ineluded or excluded from covernge. We do not
have the basic facts on which to form » judgment.
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Senator Lucas. The last statement made by the witness was to the
effect that if this resolution is passed that there would be three-quarters
of a million people who were not covered, I take it not including the
760,000 in that statement.

Mr. Ewina, Yes,

The Cramman. Senator, my position on that is, first, I do not know
how many, if any, would be excluded from coverage because we have
not yet had the basic facts on which we can reach a sound judgment
on it.

Secondly, the situntion is existly the same as it. was during the sue-
cessive court appeals from the district court to the Supreme Court,
and now we have another appeal to the Congress,

Mr, Ewinag. Senator, I have a document here.  We just, had it made
up this morning and have given it to the Treasury in order that they
may give it to you, so I might just. as well give it to you now, a4 to how
that figure was arrived at.

The Cunamman. Wo would like to have it.

Mr. Ewing. Lean put it in the record or vend it 1t is just one puge.

The Ciiamman. Give us the substance of it.

Mr, Ewing. We consider here that these border-line enses ave esti-
mated to cover about 1,283,500 workers, and we are roughly estimating
that it is approximately half. 'This has been biroken down to outside
sulesmen in manufacturing and wholesale trades, taxicab operators,
insurance sulosmen, house-to-house sulesmen, private duty nurses,
owner-opoerators of Tensed trucks, industrial home workers, entertain-
ers, newspaper vendors, and distributors, contract loggers, commis-
sion oil plant operators, mine leasees, journeyman tailors, subcontrac-
tors, building repairs and alterations, contract filling-station operators,
and we get that total of approximately 1,283,600, and it is just our best
guess that that wou%(l be somewhere around half of those.

The Cuamman, Your estimate of one half is not a mathematical
rosult of n break-down §

Mr, Ewina. No, and it could not be until you took up each case.

The Crameman. It is your guess, if you wish to enll it that, or your
i;ulgmunt if you wish to call it that, but it rests on nothing move than
that.

Mr. Ewina, That is true. We do know what the total of these
border-line cases would approximately be.

The Ciamman. Mr, Repocter, will you put that in the record at
this point :

(The document is as follows:)

JOVERAGE oF WORKERS ON Bounkik LINE oF Waur EMPILOYMENT AND
NELF-EMPLOYMENT

Under the proposed Treasury Regulations, about 500,000 to 750,000 of these
workers would be covered,

Basie information with regard to the number of workers and the conditions
of employment in the border-line groups was obtained from the sources indi-
cated on the list,  The final estimutes were made on the basts of this Information,
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oo Estimated numbler

Border-line group: 0f workers
Total et e 1, 288, 500
Outside salesmen in manufacturing and wholesale trade_ . ... 440, 000

sources: Census of Business, 1089, and Divislon of Marketing,
Office of Domestic Commerce.
TAXICAD OPCTALOTH oo ettt st s et e e e e 150, 000
Source: Oflice of Defense Veansportation aud Paxicab License
Bureau, city of Balthuoore,
Insurance salesmen

Ordingry life...... et e st 1 o e 2 e e e G0, 000
Source: Life Insurance Researeh Insthute,
Kive, theft, and ¢asnMy oeoeen mrem . —————— 94, 000

SBowree: Natlonal Recovery Admlnlutmtloﬁ data bhrought
down to date by comparision with data for life insurance

#alesmen,
Hounsedo-house salesmen. oo oooo. - 70, 000
Sources : Consus of Business, 1989 and Bureaun of the Census,
Privite duty nurses. - ool oL el et e - 70, 60
Hource: Public Henlth Service and Amerlean Nurse's Associn-
tion,
Owner-operators of leased (rueks oo o —————— 850, 000

Sources:  Interstate  Commerce Commission and  American
Trucking Associntions,
Industrial home workers ... ————— 40, 000
Sources: Women's Bureau anid Wage and Hour Division, De-
partment of Labor,

Iintertainers - ... e o o o ———— ———ram 36, 000
Hource: Amertean Federation of Labor,

Newspuper vendors and disteibutors. ... —————— e — e —— 22, 000
Source: Census of Population, 1940,

Contrnet TORECPH .m v eeesm e ———— 17, 500
Sourees: Bureau of Labor Statistles and Forestry Service,

Commisston oft ?lxmt OPETIIONR e o v e e e — ——e 17,000
HSource: Census of Business, 1039,

Mine lessees ... 10, 000
Source: Burea

JOUrNEYman OIS« e e e e oo
Hource: Wage and Hour Division, Department of Labor,

Hubeontractors, bullding repatrs and alterations ... SO 200, 000
NHource : Construetion Division, Otfice of Domestle Commerce, { =7

Contract flilling statfon operators... .. e m—— m——————— p——

No speeifie data obtained.

Mr. Ewing. May I proceed, Mr. Chairman?

The Cuamman, Yes,

Mr. Ewing, In 1945 a few of the courts began to take a more libernl
view of our regulations, more in line with that of Judge Cardozo in
upplying the workmen’s compensation law. Thus, the court of ap-
peals hero in the District said in Grace'v. Magruder (148 F. (2d) 679,
680081, certiorari denied, 326 U. 8, 720) :

The absence of a written agreement or contract of hirlng only makes the
employment anore huzurdous for the hustler and puts him more completely under
appeliant’s control,

Under decisions such as this, as I have said, the coverage under
the old regulations would be quite similur to that under the Supreme

« Court rulings.
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1t was, of course, this conflict between the circuit courts which per-
suaded us to ask the Supreme Court to review the guestion.

The CuamaN, Mr. Ewing, let me ask you: Would it not be better
to approach this problem of twilight-zone cases and what you call
border-line cases frontally by affirmative provision of law which will
give them the benefit of covernge than to try to do it with this “minuet”
of interpretation that goes along back and forth! Would that not
be better{

Mr. Ewina. We do not think that is possible. 'We would not know
how to draft language to do it, becnuse whatever language Congress
adopts immediately that becomes the subject of differences of inter-
pretation.

The Cixamman. What 1 am gotting at is: We now, for example, have
an advisory council. I am not attempting to grive any estimate of their
conclusions. I do not know what their conclusions will be. But we
now have an advisory council which T understand is considering
whether it would be possible to make a divect frontal appronch to
these independent contractor cases, self-employer cases, umll see if they
cannot. be brought into coverage by dirveet legislution rather than by
all of this confusing interpretation. 1f we can do it, would not that
be bettert

Mr, Ewina. Definitely, it would be a very constructive step forward.

The Cramman. Proceed, please.

Mr. Ewina, One of the most baflling puzzles with which the joint
resolution would confront us is whether 1t would not reennct the very
conflict which the Supreme Court resolved. How are we to admin-
ister the program, on either tax or benefit side, in those cirenits where
the courts had previously taken a liberal view! Remember that those
liberal decisions were rendered under the very regulations which the
resolution is designed to revitalize. X would not venture to guess what
attitude those courts will take if the resolution becomes law.

The Ciamman. You would be just in the saume situation as you
were prior to the promulgation of the regulation, would you nott
How have you been administering it.?

Mr. Ewina, 1 think what follows will answer that, Senator,

The Cuamman. All vight.,  Proceed.

Mr, Ewing. No one will know the answer until the courts them-
selves give it, probably some years hence,  1f this committee decides to
report out the resolution, T hope you will give us some guidance as to
how we should administer the program in the meantime, till the liti-

ation which is certain to ensue, has wound its slow way upward
through the courts. ‘

I should like to illustrate the confusion which existed prior to the
Supreme Court’s decisions, and which would apparently be revived by
the ennctment, of this resolution, by indicating some of the diversity
in the netual social security cases which have been decided before last
year. In some cases, taxicab operntors were held to be employees,
while in other cases, taxicab operators performing services under
substantially similar civcumstances were held to be independent
contractors,

Senator Lucas. On that point, could not Congress suy definitely
whether they arve or are not in view of the conflict between the courts,
Let us take taxi drivers alone.  Could we or could we not ¢
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Mr. Ewing. Could I right nloni, Senntor? Ag it has turned
out, this language that the Supreme Court hns given us has rather
surprised us in its simplicity for administrative purposes which I will
denl with a little later. '

In the timber industry, pulpwood cutters, haulers, and londers have
been held to be employees whorens sawmill operators nnd logging con-
tractors have been found not to be employees.  Truck owner-operators
were held in one case to be independent contractors but in another case
wero held to be employecs.

The Cuamman. That could well be ungder the particular situation
of the case, could it not{ )

Mr, Ewing. As I understand these cases which our legal department
has cited, it is felt that they are substantially similar cases, but you
are quite right, Senator, there could be differentiating facts in ench.

’l,‘hg; Cramnman. They might be similar but they might not be the
same

Mr, Ewina, Yes; but it is the view of our legal department that the
((iimgu'nmtunceﬂ were not sufliciently dissimilar to justify a different

ecision,

The Cuairman. A considerable purt of the confusion which you
talk about in the court decision arises out of the fact that the fucts of
every case nre different ; does it not

r. Ewina. Yes; of course, you get dissenting opinions on exactly
the same state of facts.

The Cuammman. That is right.

Senator Lucas. You have no uniformity of administration where
you get these different decisions in different courts and different
gections,

Mr. Ewing. That is right.

Senntor Lucas. You do not know what to do.

Mr. Ewina. That is right.

The Cuamman. And the point is whether there should be uni-
fm'mit{ of decision where the facts ave different.

Mr, Ewine. Where the facts are the same, you mean, There should
be uniformity where the facts are the same,

The Ciamrman. I agree that where the facts are the same there
should be uniformity. The question is, Should there be uniformity
where the facts are not the same?

Mr. Ewina. Oh, no,

The Cramrman. Of course not. That is the reason you have this
appearance of confusion in the cases I suggest.

r. Ewina. But as 1 said, our legal department felt that the differ-
ences were not sufficiont to justify different decisions.

The Criamrsean. I have no doubt of that.

Mr. EwiNag. Lessee managers of chain stores were called independ-
ent contractors, but in another court store managers performing
sorvices as alleged independent contractors under a purported lease
agreement were found to be employees. A seamstress was held to be
an employee although home workers were found to be independent
contractors, Conl hustlers were held to be employees by the Circuit
Court, of Appenls of the District of Columbia but the [nited States
Circuit Court of Appeals for the Tenth Circnit (subsequently re-
vorsed) held coal unloaders not to be employees, A finding that insux-

J
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ance agents were employees by the Appeals Council of the Federal
Security Agency was sustnined by the courts, 'This list is not a com-
plete one. But it shows clearly the lack of uniformity in view and the
difficulties encountered in attempting to apply the usunl common-law
rules adopted as the test of coverage in the original regulation.

If it were proposed to substitute for the test lnid down in the 1936
regulations some other usual common-law definition of “employment,”
the same lack of certainty would prevail. There is no common-law
test which is either simple or uniform or which can be easily applied
to factual situations for the purpose of determining the existence or
nonexistence of an employer-employee relationship.  Even in the lim-
ited field of tort linbility there haus been a great variety of application
and conflict in results a8 between States, and even within the same
State, in determining whether such o relationship exists.

Another point which should be borne in mind, and which is sure to
Lz]ive ug plenty of trouble if this resolution is enacted, is that while the
Supreme Court decisions cut both ways, this resolution euts only one.

The Cuamman. We had n witness here yesterday who said you
were taking the Silk cage as the basis of arguments yon were making
here and were giving it exactly the opposite meaning in another line
of cases that arose out in Oregon.

Mr. Ayens. Tamsorry. That was directed to the Treasury Depart-
ment, not the Social Security Administration.

The Cuamman. That aguin em)glmsizes what we are talking about.
Here is a decision of the Supreme Court which one arm of the Govern-
ment uses for its arguments here which another arm of the Govern-
ment gives an entirely different meaning for a different purpose.

Senator Lucas. That is what I cannot understand.

Senator Groroe. Do you menn to tell this committee that your
Board could not uplply the common-law principle to determine whether
a person ig an employee or not ¢

r. Ewing. We can try to, but even courts disagree.

Senator Grorae. I know “even courts disugree,” but do you mean
to say that you cannot do that as a practical matter? May I suggest
to you that it is ordinary book law that the way to get vid of a bad
Inw or imperfect law or inequitable law is to apply it and then let
your Jegislative body come up and correct the error in it? Tt is just
not conceivable to me that any group of men with common sense, who
were really seeking to apply what in common parlance, in common
Jaw, almost universally throughout this country, the test of whether
a man is an independent, operator whether he is an employee.

There would be some border-line cases and they would go into the
courts. That is what the courts ave for. I cannot get your argu-
ment at all.

Mr, Ewina, Senator, we certainly try to do that, but when you
have two circuit courts in which one says one thing and the other the
other, what are you to dof

Senator Grorar. I would not pay any attention to the circuits, I
would first try to apply the rules of common sense, and do it here,
and I do not believe you would have much difficulty, If the law is a
bad one and if somebody else ought to be covered, tKen your Congress
has an opportunity to come along and correct it.

Mr. Ewine. I wish it were that simple.
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Senator Grorae. Tt is that simple, but you confused it.

Mr. Ewina. Idonot think so. T do not know how you can say what
the common law is definitely when you have two cireuit courts of
appeunl saying exactly the opposite thing, and that was why the
supreme Court granted certiorari in these cases.

Senator Grorae. Maybe the two cirenit courts of appeal were not
composed of men of common sense,

Mr. Ewinag. Senator, asa lnwyer, I want to say that these diffovences
are the things that help all of us lawyers very much.

Senator Groree. Yes; T understand thate 1 was o lawyer myself
for a long time. But there is a difference between a Inwyer and an
administrative officer, and when a plain act is given to a board to
administer, it hag bnt. one obvions duty, and that is to apply the plain
common-sense rules thet ought to be applied, and let the defeets in the
law uppear, so that they may be corrected,

Mr. Ewina, Senantor, T think you joined us Inte this morning., A
thing that cume ont here earlier is tllm fuct that identical provisions
of this lnw have been construed differently by the Treasury and by
the Socinl Security Board on this very question of “employee” and
that resulted from the fuct, very largely, that. the Treasury deals with
the employer, while we get the ease from the employee, and you do
not have the advantage of u conrt henring where both sides are present,
and you have the opportumity of weighing the argument of each,

Senator Geone. }f I were running a business, Mr, Ewing, and had
a manager who could not tell whether somebody in that establishment
way an employee or an independent contractor, I would get rid of
the manager, and I would not be very long about it, because it is just
a meve matter of common sense after all.  OF conrse, theee are sques-
tionable cases.  They have to go into the courts under our system,
unless you want to abolish the courts,

Mr. Ewina. Oh,nog that is what we are up against all the time. In
a system as vast as this social-security system the trouble is you get
into thousands of cases.

Senator Gronae. T understand that exactly and I personally believe
in the extension of coverage to cases that are not now covered, but, at
the same time, T think it should be done by law and not by some
tenuous regulations and rules,

Mr. Ewing. 1 do not differ with you n bit on that, Senator, but our
interpretation is the one that the Supreme Court hus held was correct.

Senator Gronrae. I do not want to discuss the Supreme Court, but
1 was interested in your discussion here, of how diflicult it is to tell
whether & man in your establishment is working for yvou or whether
he is an independent contractor there doing a job for himself,

Senator Luvcas, T want to make one further observation and to
rveiternte what I have snid before here, T cun understand how judges
in different districts who are more or less independent contractors, so
10 speak, and do about as they please, have that right under the law,
to make any decisions that they think the facts and the law justify,
but in an execative branch of the Government, where two agencies
differ, it seems to me rather shocking, and especially in view of the
enormity of the problem that is before us that they eannot harmonize
their views, As I understand the facts here, the Treasury Depurt-
ment is interpreting the Supreme Court decision differently now than
the Social Security Board.

740264811
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Mr, Ewing. No,

Sonator Lucas. It that not truef

Mr. Ewing. No. The regulation that the Treasury contemplates
issuing, was drafted jointly with us. We are all agreed on it, and
we were just about to issue ours when Senator Millikin and someone
from the House requested that there be no action on the Treasury
regulation, so we held up ours, too. .

enator Lucas, I commend you for getting together with the Treas-
ury Department.

r. Kwina, The thing nbout that, Senator, is that we did finally
have a Supreme Court decision that settled theso conflicts, _ .

Senator Luoas. Yes, I understand that, but in the original admin-
istration of the act there should not have been any conflict between
the Treasury Department and the Social Socurity Administration of
this Government, in my judgment. You are both in the executive
branch of the Government, and there should have been found some
place along the line to have reached a general harmonious conclusion
as to the proper interpretation of the proper regulation,

Mr. Ewing. I do not think anyone could quarrel with that. I agree
with you completely.

The Ciramman. Go ahead, please.

Mr. Ewina, The Court did not go the whole way with the Govern-
ment, by any means, and the resolution would leave people out if the
are out either under the Court’s decisions or at common law. It is
carefully framed to give the taxpuyer two chances to get out, and
correspondingly to require us to apply both rules. That will not be
easy.

t me illustrate this point. In the Greyvan case counsel for the
taxpayer admitted in his oral argument before the Supreme Court
that the company would be liable for the torts of the owner-operators
of motor trucks, whose social-security status was in issue in that case,
Whether he intended to admit that they were common-law employees
I am not quite sure, but it seems rensonably clear that they are. Yet
the Supreme Court held that, because of thoir investment in their
trucks and their opportunity for profit and risk of loss, they were not
within the social-security system. The resolution would not bring
them back into the system. ~So it would not spare us and would not
spare taxpayers the necessitfr of applying the criteria the Court laid

own. 1t would merely tell us to apply them only for purposes of
exclusion, It is hard enough, in'all conscience, to know what the com-
mon-law rules are and to apply them to concroto cases; it would
be doubly hard to understand and apply the hybrid rule the resolution
wonld create.

The Criamrman. I suggest, Mr. Ewing, it would be quadruply hard
to ﬂ)pg the slithering critoria which you have got in your regulation.

r, Ewing. In the new ones.
The Crarman. In the new regulations, You have not weighted

them. You can consider them or you can dismiss them at will. You N

can reach decisions entirely on undisclosed mental processes, and that
is a;:t:ven more uncertain thing than occurs from the decisions of the
courts,

Mr. Ewixa. I think those proFosed regulations, Senator, have been
drawn 80 as to lay down the rules as honestly as we could. The ap-

-~
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plication of any rule to specific facts is always a matter of judgment,
and a difficult one, as we all know,

The CuAirmMaN. All right. .

Mr. Ewina. And when you come to weighing this or weighing that,
that is always a matter of judgment,

The Ciairman. That is right.

Mr. BEwine. And of course, as I snid before, in response to one of
your questions, I think if it were possible to get language that would
narrow the field of judgment, if Congress could find those words, I
think it would be a great constructive step forward,

The Ciamsan, F suggest what you are doing is transferving the
uncertainty from the courts to your own agency.

Mr. Ewing. We have to be guided by what the courts do. It just
naturally gets transferved into our agency. We cannot. help it.

When' the Supreme Court decisions came down, we quicl'd y agreed
with the Treasury Depurtment that the existing regulations no longer
adequately indicated to tuxpayers und prospective benelicinries the
rules of the game, While the Court did not expressly hold the regula-
tions invalid, thc{ had plainly ceased to serve the funetion which in-
terpretutive regulations are designed to serve, Amendment seemed
to all of us Lo be imperative.

The Treasury and the Federal Security Ageney set up a joint draft.
ing commnittee, with specific instructions to devise a regulation which
would incorporate and express the results of the Court decisions,
What, they cume up with, with only minor modifications, is the %' -
posvl«l Trensury decision published in the Federal Register last No-
vember.

Now, I am the first to admit that these proposed regulations are not
ug informative as we could wish, in terms of telling the public who
is in the system and who is out. I say that without apology, because
neither the courts nor the law professors nor the American Law In-
stitute has ever been able to produce a definition of the employment
relation that gives much help toward solving specific cases, Clearly,
in view of all the litigation they engendered, our old regulations have
not. been immune to tfxe charge of uncertainty.

That brings me to a point which X «t.all have to ask you gentleman
to take in part on faith, When we fivsy .oad the Court’s decisions we
thought, as has been said in the debate on this resolution, that they
guve us a very loose guide to administration. Phrases like “dependent,
as & matter of economic reality” we thought would be very diflicult to
apply.  But to our surprise, a8 wo have worked over the matter in
the intervening months, we have found that taken in their context
the phrases used by the Court are far easier of application than we
had supposed. In the course of its work on the proposed regulations,
the joint committee discussed a great many cases—nctual cases, drawn
from our 11 years’ of experience in administering the program. To
their sury)r(riso, the committee members found that in nearly all cases
they quickly reached a unanimity of opinion; as much so in the case
of those activities they found to be excluded by the Court’s decisions
as in those which they found to be covered. And let me remind you
again that the areas of exclusion are substantial, including consid-
erable areas which constitute employment at common law.
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We have concluded that the Court wrought better than at fivst it
appeared to have done,

Lot me hazard this prophecy: that if these new regulations arve
allowed to become effective, adninistrative rulings under them will
quickly build a body of precedent that will be more informative to the
public than the rules we have tried to operate under in the past.

In support of this propliecy I can offer you one item of evidence.
Sinco the Supreme Court decisions last June 15, cases involving this
yuestion have been decided by the Federal district and civenit courts
10 in favor of the Government and 5 against it.  In all these cases, o
course, the courts have been hound to give effect to the rulings of the
Supremo Court.  In most of them the results have been in accord with
onr interpretation of those rulings, even where the holdings were
agninst the Government.

Of greater importance than wniformity of result is the fact that
the courts have already begun to show a better record of uniformity of
n‘ppmm-h inapplying the tests of employment set forth by the Supreme
Court. It is too early to be sure, but I firmly believe that the courts are
alrendy in process of fulfilling my phophecy.  Seo Sehwing ef al. v.
United States (C.C. I Fed, par. 9288 (C. C. A, 3 1948) 5 Atluntio
Coast Life Insurance Co, v, United States (C. C. H. Fed. par. 0320

1. D. 8.C. 1948) ) ; Beason v, Social Seeurity Board, not yel reported
51). C. Kunsg, 1048) s MeIntive v, United States, not yet reported (K. D.
Mo. 1948) 5 Fahs v, T'rec-Gold Cooperative Growers of Flovida, Ine,,
etal, (C.C. IL Fed, pur, 9332 (C, C. A, ith 1948) 3 Tulmywr v. Birming-
ham (C. C. 1L Fed. pare. 9333 (N, D, Towa 1918)) ; Forrest M. Woods,
d/ b/ Doliar Cab Lines d/bja Zone Cab Co. v. Nicholas, Collector (163
I, (2d) 615 (Snjrt. BADKD)) s Party Cab Co, v, United States (C. C,
H. Fed. pav. 9317) 5 Henry Brodevick, Ineg v, Squive, Collector (163 K,
(2d) 980, Oct. 10, 1947) 3 E¥lis L. Vaughn v. Watson B, Millery Pepi-
odical Publishers’ Service Bureauw, Ine., v. Brady (Oct. 22, 1947,

3 CULL Fed, par, 9318) s Co-Op Cab Co. v. Allen, Collector Sl)m-. 8,
1947), C. C. h. Fed. par. w325) 3 William 1. Wheoler v. Federal
Secwrity Agency (Aug. 206, 1947),

I am sorry that my rocital has taken so long. The subject is a
complex one with a long history. Bat the basic issue, T think, is ex-
tremely simple. The basic issue is whether, on the one hand, you are
roing to tuke nway social-seeurity protection from people who now
ﬁu ve it, and who need it just as much as any people need it ; or whether,
on the other hand, you will leave these people in the enjoyment of their
present. vights and permit the Treasury Department to colleet socinl-
soenrity taxes in accordance with the law as it now stands.  The basie
issne is whether we are to take a long step backward or to hold the
ground we have secured.  One way lio loss of rights already accrued,
confusion of administration, and endless litigation; the other way,
stability of rights, realism in administration, and a promise of a
workable boundary of coverage.

The Cirameman, Mr. Ewing, is there any assumption that you would
consider to be valid, that the Congress itself would not be in'n position
‘'to do justice to anyone who might be harmed by this resolution $

Mr. Ewina. T had not thought of that.

The Cuiramaan. If we wanted to, once we finally decided the policy
Ain this matter, we could—I do not know whether we will, but we could
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do the sne congressionally in the way ef retroactive benefit that youn
gentlemen have done administratively, could we not ¢

Mr, Ewine. 1 hiesitate, simply beeause T do not just visualize what
that lmght. be, but. it might be quite possible.

The Crtamsan. We are constantly engnged in the process of rectify-
ing what we consider to be injustices.

fr. Ewina, Surely,

The Citamyan, 1 would appreciute it if you would supply for the
record the following information, I will hand this over to you after
I have finished with it

1. Foreach of the calendar years 1040 to 1947, the total wage eredits
which were established in the year in view.

2, For each of the enlendar yenrs 1940 to 1947, the total wage crodits
which weore established on the basis of tax returns,

3. () The total number of applieations for benefits processed in
ench of those yenrs. (b)) The total number of ¢laims allowed.

4. (u) 'The nmaber of allowed elnims based on unadjusted wage
records provided with tax returns, (b)) 'The number of allowed
cliims based on wage records estublished in part on the basig of tax
veturns and in paret on the basis of wage-record adjustments by the
Administeator.  (¢) The number of allowed clnims based entirely
on wage-record adjustments by the Administentor,

b, Further information as may be requested upon receipt and
analysis of this data,

('The following infornmtion wus supplied.)

FEDERAL SECURETY AGENCY,
Washington 25, D, O il 6, 19)8.
Hon. BuaeNe 1) MILLIKIN,
Inited States Senate, Washington 25, D, €.

DEAR NENATOR MILLIKIN At the coneluxion of my testhmony on House Joing
Resohtlon 206 on April 2, M8, yon asked that 1 supply certain information
for the record,  The information you requested Iz given below :

1. For ench of the enlendar yeiers HHO 47, the total wage eredits which were
estublshed In the yenr In view: 1940, $32,060000; 1141, $41L087,000; 1042, $62,-
G62, (003 1003, $62,085,000 7 1L, $ELTILO00; 1045, FE2,610,000; 10, 68,435,000
1947, $48,004,000 (purtinl),

2. For euch of the calendar yewrs 104047, the total wage eredits which were
established on the basis of tax returns,

1t I8 not possible 1o obtain the desived Information direetly, A vearonably
close approximation can be developed on the bhaslx of the tax colleetion thrures
in the Dally ‘renxury Statement for perlods corvesponding to the Soclal
Necurity Admintstration sceonnting years,  The tax colleetion figures can then
e multiptied by 00 to obtain the wage credits on the basls of which taxes nre
pid. By this method the following fgures have bheen obtalned ; 1040, $82,080,-
GO0 1041, $A2,080,000; 1042, $53,320,000; 1UMB, FE2060,000; 1044, F4,O10000;
1040, $63, 160,000 ; 1946, $O8,020,000; 1047, $t1:2,670,000,

The differences hetwoen the figures shown in thisg Item and those shown o
item 1 are due to the folowing reasons ;

(1) While the perlods in both ciases are roughly compnrable, they do not
entlrvely coinelde,

(2) 'Phe method of converting taxes received to wage credits does not yield
ontirely necurate results, .

CThe flgures shown pertain to the necounting year which in 4 months hehind the corre-
pl||ullll|ll‘( culendn = yeav,  Ior example, the wage credits shown for 1040 were processed by
the Noelal b‘n-q-n.uiy Admintuteation from May 1, 1040, through April 30, IINl. For this

4l

rennon, comy lete tigures for 1047 are not available,  Those shown represent only approxi.
mately (wo-thirds of the 1047 gecounting year,



162 80CIAL SECURITY STATUS QUO RESOLUTION

(8) The tax receipts may Include penalties, interest, and other assessments
involved in delinquent filing. These amounts will not be reflected in wages
credited to the accounts of individual wage earners.

(4) There are cases in which collectors of internal revenue receive tax re-
turns on which they collect no tax. These are cases in which the collector
has waived the right to collect the tax under the authority of section 3701 (b)
of the Internal Revenue Code and usually concern rulings which were given
retroactive ¢ffect with respect to wage information but were made nonretroactive
insofar ag the collection of tax is concerned. Examples of this are the cases ont-
lined In the Bureau of Internal Revenue’s A and C mimeographs 5323 and 5504
concerning employiment with State banks and services performed by real-
estate salesmen, respectively.

(5) Because the statute of Hmitations with respect to tax collections runs
for 4 years after the end of the calendar quarter in which taxes were due and
that with respect to establishing wage eredits runs for 4 years after the calendar
year in which wages were paid, there are instances in which the Social Security
Administration records are open to correction but the collectors of internal
revenue are unable o assess taxes,

(6) There are cases in which the Soclal Security Administration is advised
by wage earhers either at the time they file for benefits or when they periodically
check the accuracy of thelr records, that wage items which should have been
reported for them have not been so reported. In such cases the Social Security
Administration establishes the alleged wages on the basis of avilable evidence
and notifled the Bureau of Internal Revenue that the tax Is due. The tax
may be collected in a different year from the one in which the wages are estab-
Hshed and in some instances, for example when the employer unavallable, the
tax may never be collected.

Among these cases are thowse In which the Soclal Security Adminlstration may
ostablish wages after determining that the services performed were actually
covered employment but the Bureau of Internal Revenue will not collect the tax
because that Bureau takes the opposite view with respect to the coverage of the
services in question. There is no way avallable to us of ascribing the differences
in the figures to each of the causes given above.

3. (@) The totel number of applications for benefits processed in calendar years
1940-47: 1940, 413,000; 1941, 416,000; 1942, 423,000; 1948, 462,000; 1944, 578,000;
1045, 796,000 ; 1946, 885,000; 1947, 815,000,

(0) The total number of claims allowed: 1940, 375,000; 1941, 302,000; 1942,
895.000; 1943, 427,000; 1944, 525,000; 1945, 710,000; 1946, 798,000; 1947, 792,000.

) The differences between the figures in items 8 and 4 are largely due to disallowed
claims.

4. (a) The number of aliowed claims based on unadjusted wage records pro-
vided with tax returns.

(b) The number of allowed claims based on wage records established in part
on the basis of tax returns and in part on the basis of wage-record adjustments
by the Administrator. ‘

(¢) The number of allowed claims based entirely on wage-record adjustments
by the Administrator.

It would have added to the cost and complexity of the maintenance of our
records covering some 88,000,000 persons if we had attempted to obtain and incor-
porate In our records information which wonld have related in every individual
cage the wage credits and the taxes collected. Therefore, It is impossible to
classify the allowed claims into the three foregoing categories.

As a matter of fact, almost every claim allowed requires some adjustment to
take Into account the wages earned in the lag period between the most recent
posting on our records and the most recent wages which shonld be used in com-
puting the benefit amount. If we considered the establishment of “lag period
wages” as the kind of adjustment referred to above, then almost every case would
fall into the second of the threc categories. In this type of adjustment the tax
has been or will he collected in almost every case by the Bureau of Internal
Revenue, We do have some information relative to claims allowed since April
1944 In cases invoiving insurance and outside salesmen. There 18 given below
the total number of such cases adjudicated in the calendar years shown. Our
records do not show, however, whether the wage records consist partly or en-
tirely of wages establirhed without payment of tax. While there were some
cases prior to the time we began keeping this record, the number was very small:
1944, 1,178 ; 1045, 1,043 ; 19486, 980; 1947, 077.

* . ® . . . .
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If there {s anything else that you want please do not hesitate to call upon me,
Sincerely yours,
0scar R, EwiNg,
Administrator.
Senator George, the intervention of the veto matter this afternoon
has disrupted our schedule a little bit. Some of the folks who are
here waiting to testify have come long distances, and for that reason,
if there is no objection, I would like to hold a night meeting, X realize
the undesirability of that as a general rule, but these gentlemen have
made travel plans, figuring that we would have a meeting this after-
noon. As I say, because of the disruption of the veto matter, we
will have to hear some witnesses either tonight or tomorrow morning,
and the witnesses have indicated that it would be more convenient 1f
they were heard tonight.
Would there by mﬁy strenuous objection if we had a night sessionf
Senator Georee. Not on my part, Mr. Chairman, but T must say
that all day yesterday and until 12 o’clock last night, I was at work,
us a member of the conference committee, on the European aid pro-
ﬁmm, and T would be a Yretty listless listener tonight, I am afraid,
ut perhaps you might have the meeting. What hour would you

suggest?

%fe CHAIRMAN. Say at 8:30. I think we could finish about 10.

Senator Georer. Yes, sir. I would be glad to join you,

The Cuamrman. Well then, we will recess until 8:30 tonight, in
this room,

(Whereupon, at 12:05 p. m., a recess was taken until 8:80 p. m.
of the same day.) '

EVENING SESSION

The Cuamrman. Mr. Canfield, please.
Mr. Canfield, will you make yourself comfortable?
Give you name, residence, and occupation to the reporter.

STATEMENT OF ROBERT E. CANFIELD, AMERICAN PULPWO0OD
ASSOCIATION AND THE AMERICAN PAPER AND PULP ASSOCIA-
TION, NEW YORK, N. Y.

Mr, CanrieLp, My name is Robert E. Canfield. I am alawyer. My
address is 122 East Forty-second Street, New York, N. Y.

I am representing the American Paper and Pulp Association, and
the American Pulpwood Association,

Yesterday morning I gave Mr. Stanley copies of my prepared state-
ment and also copies of a brief submitted to the Commissioner of In-
ternal Revenue on behalf of those two clients that I have mentioned,
and also the National Lumber Manufacturers Association, the Timber
Producers Association, and the Northeast Lumber Manufacturers As-
sociation, which I suggest be incorporated 1n the record.

The Cramman. We will make them a part of the files.

Mr, Canrrerp. The brief is brief, It is onlly 415 pages long, but I
think it analyzes the legal situation fairly well.

The CHAIRMAN. As to the Senate joint resolution ?

Mr., Canriewp, No. It applies to the regulation itself. It isa brief
filed with the Commissioner.
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The Criamman. How long is it

My, Canriern, It is only 414 pages long.

The Cunamrman. We will put it in the record.
('The brief referred to is as follows:)

To the COMMINSIONER OF INTERNAYL, REVENUE
Washington 25, D. C.

This statement is submitted Jointly by the undersigned pursaant to notice of
rule making published in the Federal Register of November 27, 1947, proposing
amendments to the employment-tax vegulation with respect to employer-employee
relationship,  Although the notice, as ypnblished, states that arguments must
be submitted within 30 days, we ave advised that such time has been extended to
February 1, 1948,

The purpose of the propoesal s stuted to be to conform the existing regulation
covering the relationship of employer and employee under the soclal security
laws to the principles enuncinted by the Supreme Court of the United States in
United States v, Silk and Bartels v, Biviningham,

‘We oppose the proposed regulntion on the grounds that:

1. No change fn the existing regulntion is necessary to conform to the cited
decisions of the Supreme Court,

1L, Conformance of the exlsting regulntion to dieta of the Court 18 not within
the authority of the Commissioner,

IIL. Congress has divectly and specifically repudiated the prineiples enunclated
by the Court to which the proposed regulation is satd to conform.

IV. The proposed regulation 8 o indeflnite, Incomplete, and uncertain that it
does pot, In fact, constitute & regulation,

1. NO CHANGE IN THE EXISTING REGULATION I8 NECESRARY TO CONFORM T0 THE CITED
DECIRIONA OF THE HUPREME COURT

In the clted cases four categories of workers had been detormined by the Com-
misstoner utnder the existing regulation to be employees rather than independent
contractors, and therefore covered by the Soecinl Security Act.  'The Court sus-
talned the Commissloner In two instances and reversed him in the other two,
In the opintons rendered by the Court, the Court discussed the problem of coverage
of the act, sald that the words “etployer”’ and “employee” were not words of
art, but had a broader meaning than that normally given them under the common-
law principles of master and servant (adopted by the Commissloner In the exist-
ing regulations) and stated a varlety of considerations which might be taken into
account {n determining whether or not a particular person in a particalar case
was an employee or an Independent contractor.  None of the princlples discussed
by the Court was in the slightest degree essential to the actunl decision rendeved
in the cases. In the case of those workers held to be employees, the Court sus-
tained the Anding of the Commissioner that in fact they were employees in the
ordinary sense of the word ns set forth in the existing regulation, No extensjon
of that regulation was necessary in order to arrive at this conclusion. It conld
only have been necessary if the Court had determined that the Commissioner’s
finding was erroneous under his own regulation, In which case it might then have
found that despite that fact, the decisfon was correet under the law as more
broadly construed by the Conrt.  No such determination was made by the Court,
The decision of the Commissioner, arrived at by applying the extsting regulation
to the particular facts, conforms to the final decislon of the Conrt and obviously,
thel’t;fom. no change In the regulation Is necessary in order to conform to that
declston.

" In the inatances where the Court decided against the Commissioner there was
no necessity to apply the hroader interpretation discussed by the Court. The
Court found that despite its {dear as to broader coverage in the “employee” cate-
govy, the workers were, In fact, independent contractors, If this was so under
an interpretation broader than the existing regulations, a fortlori, it must have
been so under the more restrictive rule set forth in those regulntions and the
Commigsioner’s finding to the contrary was therefore erroneous. Correct appli-
cation of the exirting regulation to the particular facts results in a finding con-
forming to the final decision of the Court. Obviously there 1s no nesd to change
a regulation to achieve a result which would. of necessity, be achieved under the
existing regulation applied in accordinance with the decision of the Court,

\
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AL CONFORMANCE OF THE EXISTING REGULATION 70 IMCTYA OF THE COURT IS8 NOP
WITHIN THE AUFHORITY OF THE COMMINSIONER

Sinee, a8 has been shown atbove, it I8 clear that application of the existing
regtlation to the partieular facts before the Court aesult in the decislon actunlly
made by the Court, the broader huterpretation of the act and the criteria dis-
cussed at dength by the Court are not necessary to the decisions but are simply
dicta which form no part of the actunl decisloi of the Court,

It is axlomatle that Congress alone has the vight to degislate; that courts
may, if pecessuny because of vagueness, interpret the langunge used by Congrosns
in order to establish what the Jaw in fact 5 and that vegulations are effeetive
onty if in conformity with the law.  The Commisstoner under seetions 10N and
108 of title 42 U 8, ¢ A, (the Nocind Securlty Act) muy make regulations only
“for the enforcement of” the law, Under the declsion of (he Supreme Court
i Hasset v, Weleh (303 UL 8, 3038, 1938), construction of the atatutes contalned
in the existing regulation has been adopted by Congress by the repeal and re-
cnuctinent of the pertinent provisions of the soctul-security lnws while the regu-
Intlon was in effect (53 Stat, 1o 53 Stats, 175, 183). See also ecwster v, Gage
(280 U, N, 827, 337, 1030).  The vegwlation also speciflenlly has been held to
have been approved by Congress and therefore to be ln conformity with the law.
Jones v, Goodson (120 10, 20 176, ¢ Co N N, 1011), The proposed regulation and
the existing regulation ave mutunlly contradictery.  If the existing regulution
was in conformity with the law, the proposed reguintion cannot ulso be in con-
formity with it unless the lnw has been changed.  Congress hns not changed it
The Supreme Court declsions have not changed it, The Court has stated cortaln
principles which, if used as the essentinl basis of a future declsion by i, wonld
constitute an interpretive broadentng of the law, but ax yet this has not been
done,  Congress has spectleally refused to bronden the law in the manner subse-
quently discussed with the approval, but not deecided, by the conrt.!  Congress has
also expressly repudinted the declsion of the Supreme Court in Labor Board v.
Hearst, velled upon by the Conrt for its dicta in the SHk case’  The law clearly
remains exactly as it was when the elrealt court of appeals determined in the
Jones case that the existing vegulatlon was In conformity with it,  The proposed
regulation cunnot then be In conformity with it but only with dicta of the
Court,  This fact Is recognized by inference by the Commissioner in the notlee
of proposed rule paking, since there he makes no ¢lnim that the proposed regu-
Intlons nre to conform to decisions of the courts, and therefore to the law, but
only “to the principles enunclated” by the Supreme Court.  What the proposed
regulations are I8 apparent.  ‘They ave regulntions based npon what the Commis-
sfoner hopes the Supreme Court will some thne in the future determine the law
to be, 1t seems clear to us that the Supreme Court neither could, with propriety,
nor would make any such determination In the face of the express refusal of
Congress to adopt such principles and {ts express repudiation of the Court when
it did adopt them. Certainly the Commissioner has nnd can have no authority
for any such action.

I, CONGRESS HAS DIRECTY AND SPECIFICALLY BEPUDIATED THE PRINCIPLES KNUNCEATED
BY THE COURT TO WEHICH THE PROPOSED REGULATION I8 SAID 170 CONFORM

In the Silk case the language of the Court regarding a broauder concept of
“employer” than that set forth In the existing regulation is expressly stated to he
a following of what the Court had previously decided in the Hearst ense. The

176th Cong., I. R. 4085, redofinttion of employee under the RKoeinl Kecurity Aet to
Include a perron “who I8 not an employee of sireh person under the law of master and
m-r;unh" Passed by House; stricken by Sennte: Benate action nccepted by Iouse
confereen, .

3 National Tabor Relatlons Aet ax amended by Labor-Managemont Relatlons Act, 1047,
see, 2 (3) and Houge committee report theveon, No. 2406, 80th Cong., where, at p, 10, the
committee sald: “An ‘employee, according to all standard dietfonaries, gecording to the

) L) and according to the understanding of almont overyone, with the excoption
of memhory of the Natlonal Lubor Relntions Bonvd, means someone who works for another
for hire, But in the enre of National Lahor Relations Roarvd v, Heayst Publicationa, Ine.
(322 U. & 111) the Board expnnded the definition of the term ‘emnloyee’ hevond anything
it had ever ineluded before, and the Supreme Court, relylng upon the theoretle ‘expertness’
of the Board, unheld the HBoard, * ¢ 2 Tt |x {nconeefvable that Congress, when it
paxaed the nef, anthorlzed the Roard to give to every word In the act whatever menning ft
wishad.  On the contrary, Congress intonded then, and it intends now, that the Board, wlve
to words not far fetehed meanings but ordinnry monnings.  To correct what the Boarvd har
done, and what the Supreme Court, putting miataken rellanee upon the Board’s ‘expertness’
has approved, the bill exeluden ‘independent contractors’ from the deflnition of ‘employee,* "
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Bartels case relles upon the 811k cuse, The Sik case was argued March 10 and
declded June 16, 1047 the Bartely case was argued April 3 and declded June 23,
1047, The House Report on the Labor Manngement Relatlons Act was written
April 11, 1047 the act was passed June 6, vetoed June 20, nmd pussed over the
veto on June 28, 1047, ‘The proposed regulation was published November 27,
1047, From this chronology it 18 clear that the House committee conld not
inclnde in ity specifie rejection of the Hearst case similar rejection of the Silk
and Bartels eases, which one can hardly doubt it would have done if the cases
had been declded before the report was written, 8imllarly, the intention of
Congress as expressly stated in the report was not brought to'the attention of
the Court at the argument because the report was not then in extstence. 'The
report, although in existence when the caser were decided, did not express
logisinted vongressional Intent which would have to he taken into aecount by
the Court untll after the deciston in the Silk cane and the day of the decision
in the Bartels case, Since the Court has no power to alter the clear intent of
Congress (and it would be virtually impossible for its tntent to be made more
clear than as stated in the report®) it is clear that the Court would not have
adopted the princtpler of the Hearst ease in the 8ilk and Bartels cases had they
heen dectded after June 28, 1047,

The Commissioner, of course, hus no more rvight than the Court to vary the
clear amd express Intentlon of Coungress, Yet § montha after Congress had un-
equivocnily stated, with apecific reference to the Henrst cuse, “Congress intended
then and 1t intends now that the Board give to words not far-etched mennings
but ordinnry meantngs,” thus ellminating any semblance of sanctlon for the
principles elucidated in the 8ilk and Bartels cases, the Conmlasloner proposes
te make a regulation predicated upon those rejected principles and even going
far heyond them,

We can only assume that the Commissioner made his proposal in ignorance of
the specific statement of congressfonal intent sinee it referred to a law not
directly within his provinee, or that knowing of it he did not reglize Its necessary
and direct application to the Secial Security Act becaune of the reliance of the
Court on the Hearat case for its pronouncements in the 8hk ease,

We cannot belleve that now, with full knowledge of the facts, he will persist
in the promulgation of the proposed regulation which Iz in direct violatlon of
the unequivocally stated intention of Congress and thus In direet violation of
his legal authority,

IV. THK PROPOSKED REGUTATION IR SO INDEFINITE, INCOMPLETE, AND UNCERTAIN THAT
1T BOKS NOT, IN FACT, CONRTITUTE A REGULATION

In addition to being In conformity with the law, an administrative regulation,
in order to be valld, must he sufficlently definite, complete ,and certain to permit
one subject to 1t to determine what his obligations are, and one who {8 to enforce
it to determine what his dutles are. This 18, of course, particularly true where,
as here, taxes to he pald, and both civil and erlminal penaltles, Including tmprison-
ment for felony, depend upon the application of the regulation.

The proposed regulation purports to establish criteria pursuant to which tax
liabiltty and pennlties for failure to pay it will be established. In fact, the pro-
posed regulation concerns itself mostly with making it abundantly clear that on
virtually no state of facts may anyone be certnin whether or not he hus a tax
Hability unti} the Commissioner has made up his mind about it. It states many
criteria which the Commisstoner may take into account but then specifically
says that the list {8 not complete, that none of the criterla are controlling, that
the weight to be given any factor will vary from case to care depending on the
particular facts in each case, that even if all stated factors point to one con-
¢:lulsllon,l others not set forth or even hinted at may result fn any exactly opposite
conclusion,

The proposal can be accurately epltomized by the following extracts:

“s @ ® an employee Is an individual * * * who is dpendent, as a
matter of economlie reality, upon the business to which he renders service ¢ * *,
Whether the services performed * * * constitute him an employee as a
matter of economic renlity or an Independent contractor as a matter of econom’c
reality is determined in the light of a number of factors Including the following
(although their listing is nelther complete nor in order of huportance).” (List of

* fee tootnote 2, p. 3.
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six factors,) “Some of the facts * * * which may be constdered in applying
the above-listed factors are stated In paragraph (d) * * *  Just as the
above-listed factors cannot be taken as all-inclusive, o, too, the statements of
fact * * * get forth in parageaph (d) * * * cannot be consldered com-
plete,  No one factor is controlling. 'The mere number of factors pointing to a
particular conclusion does not determine the result, It is the total situntion in
the case that governs in the determination,”

1t will serve no useful purpose to eatalog all the other similar uncertainties
in the proposal,  From the ubove guotations it {8 clenr that no matter what tucts
exlst, the final determination must he subjective, Absolutely no criterin are sot
forth from which anyone reading the proposed regulntion ean determine what
deciston will be reached by the Commissioner on any.given sets of facts,

Since netther adminlstrative agents nor persous possibly wubject to tnx under
the proposed regulation enn determine what decislon would be made by the
Dommissloner in any glven case, It seems clear that the proposed regulntion
performs neither of its proper functions and 18, in fact, not n regulation at all,

If the proposed regulation 18 claimed aceurately to state the law and to be so
vague hecause the law actually Is equully vague and indefinite, it I8 our contention
thit the law itself Is invalld becuuse it falls to establish what anyone's rights
or obligntions are,

CONCLUSION

Stnee no new regulations are needed to conform to decistong of the Supreme
Court, since there is no legal anthority for conforming regulations to dicta, since
the prposed regulation s divectly contrary to expreas legislative intent and there-
fore without legal sanction, and since the regulation would be invalid because of
uncertalnty even It it had legal sanctlon, the proposed regulation should be
rejected In its entirety.

AMERICAN I'ULPWOOD ARBOCIATION.

AMERICAN PAPER AND PULP ABSOCIATION,

TIMBER PRODUCERS ASSOCIATION.

NATIONAL LUMBER MANUFAOTURERS ABSOCIATION.
Nowrreasr Lounre MANUVACTURERS ASHOCIATION.

Junuary 19, 1048,

Mr. CanrirLp, The prepared statement is not long either. It sticks
strictly to the question of what would hup{)en if the resolution is passed
or is not, passed, which I understand is the pertinent question here.

The Ciairman. That is correct.

Mr. Canrrep, It does not go into the merits of whether or not
social-security covérage should or should not be extended. Neces-
sarily it covers much of the same ground that has been covered hereto-
fore, and if it is agreeable with you, I would like to discuss the subject
matter in the light of what has been said in the last few days and par-
ticularly this morning.

The Cuairman. Go ahead, please,

Mr. Canrierp. There are several statements that I made that seemed
to be correct at the time I imade them, that do not seem to be so now
in the light of information that came out for the first' time, to my
knowledge at least, this morning.

I had assumed that the 500,000 to 750,000 people that were talked
about in the letters submitted to the chairman of the House committce
was an estimate of the people who would be covered by this new
philosophy expounded by the Supreme Court and covered in this new
proposed regulation. o . .

Accm'dingl?', it seemed to me, that if this resolution were passed it
would not exclude anyone from the social-security coverage except such
people as had apparently been put under the coverage of social security
since June 16, but if I understoor the testimony correctly this morning,
that 750,000 has to do with people who were already under coverage
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benefitwise but not taxwise before June 16, and there is not a figure
or an-estimate at all as to how many people might possibly be brought
under it by virtue of this new theory that the Treasury Department
and the other administrative agencies are bringing forth,

Tf that is so, the passage of the resolution, it seems to me, would even
more clearly not take anybody out of coverage if the resolution means,
as I think Congress intends, an instruction to the administrative offices
to continue what they were doing before they heard about the Silk
cagse. All it would do would be to assure us that coverage was not. ex-
tended to an utterly indefinite number of people under this new
philosophy. ‘

As Y osny, T had thought that the 750,000 was an estimate of that.
If, in fact, 750,000 people got under coverage by stretching the common-
law theory I shudder to think of how many might be put in under this
new regulation, which apparently has no limitations whatsoever,

With that fact in mimll. it seems to me it becomes more important
than ever to consider perhaps a little more clearly than has been dene
so far in these hearings, just how vague this present proposed regu-
Iation is.

In my written statement I made the statement that it was possible
under this proposed regulation for an Administrator to hold that a
public stenographer, such as the one who typed the statement for me,
was my employee, or to hold that T am the employee of the American
{’ulpwood Association, although 1 am an independent practicing

awyer.

I am perfectly certain that the representatives of the Treasury De-
partment and the FSA would say that this is ridiculous, and I agree
with them. I picked the examples purposely because they are ridiculous
Tdo not have zm‘y idea that they would do any such thing, but the point
is that they could.

T would like to read the part of the regulation that makes it per-
fectly clear that they could do that:

An employee i8 an individual * * * wli is dependent, as a matter of
economic reallty, upon the business to which he renders service, * * @
Whether the services performed by an individual constitute him an employee
as a matter of economic reality or an independent contract or as a matter of
economic renlity is determined in the light of a number of factors Including the
following (although their listing is neither complete nor in order of Importance).

Then there are listed six criteria.
© The Cuamman. If it is not overly tedious, would you mind reading
those six? -

Mr., CanrFrérp. Not at all. [Reading:]

(1) Degree of control over the individual, (2) permanency of relation, (3)
integration of the individual’'s work in the business to which he renders service,
(4) skill required of the individual, (8) investment by the individual in facilities
for work, (8) opportunities of the individual for profit or loss,

Some of facts or elements which may be considered in applying the above-
listed factors are stated in paragraph (d) of this section., Just as the above-
listed factors cannot be taken as all-inclusive, so, too, the statement of facts or
elements set forth in paragraph (d) of this section eannot be considered us
complete. The abrence of mention of any factor, fact, or element, In these regu-

latfons should be given no significance. No one factor is controlling. The mere
number of factors pointing to a particular conclusion does not determine the

result, . ‘ :
Now on that basis, talking of the most extreme example I can think
of, and that is calling me an employee of the American Pulpwood
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Association, one of the factors that they can take into account and
rive whatever weight they choose, is permnanency of relation, and here
15 what they say about that:

One of the most significant elements in establishing control is the right or
power of the person for whom the services are performed to terminate the rela-
tionship without cause or on short notice,

I am not sure whether T am walking into the field of conflict be-
tween Federal and State law or not, now, but in New York, where I
practice, regardless of what kind of contract of retainer is made be-
tween client and lawyer, the services of the Jawyer may be terminated
at any time with or without canse and with or without notice. 1If the

wesident, of the Americun Pulpwood Association were here tonight,
}m could fire me in the middle of « sentence.

The Cramryan. I would not attempt to express an opinic.a on that
with any pretension of complete acenracy, but I think it is character-
istic of any professional relationship that rests on competence.

Mr. Canriern. I believe it is generally applicable.  Could we suy
it is the usual common-law rule? | Laughter. |
; The Cramman. I would not want to say, but I should think it would
he.

Mr. Canririp. On their own statement then, they could take that
one factor and give it 100 percent weight, and all the other factors
zero weight, or plus or minus zero, and determine that I am an em-
ployee. If they can do that in that kind of a situation they can hold
anyone under any circumstances to be an employee.

The Cuarityan. Suppose a man were a lawyer and had one client
and had served that retainer for 15 or 20 years, could he be considered
as an employee?

Mr. Casrierp, He certainly could under this regulation. There is
no doubt of that, under this proposed regulation.

The Critamrman. There are many lawyers who are one-client lawyers.

Mr. Canvienn, 1 think there are circumstances where a lawyer
could be considered an employee under the usual common-law rules,
but under this proposed regulation he could be held to be an employee
without having to take the extreme case you are talking about. {’Inder
any circumstances he could be held to be.

T'here is another criterion they mentioned which I think, of neces-
sity, exists in almost every one of these border-line cases that they
are talking about : that is the matter of integration. They say that if
the services rendered are integrated with the business of tYw principal
for whom the services are rendered that that indicates employee sta-
tus, and they go on to say, that integration can be established by the
fact that the services rendered are essential to the business o¥ the
principal or are performed in the course of his business. Any busi-
ness expends money only for services which are either essential or
in the course of their business or both.

The Cuamraran, If it is not integrated with the business it is
philanthropy.

Mr. Canriewp, It is philanthropy and in the case of a corporation
it is also ultra vires the corporation, I believe, and it certainly is not
done very often. ‘

That one criterion is certain to exist or almost certain to exist in
every instance, and under this regulation it could be given top weight-
ing and be the controlling factor.
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In the face of that kind of confusion it seems to me perfectly clear
that no business could possibly afford to let a regulation of that sort
stand without testing its validity by litigation.

"The representative of the Treasury the other day snid that there had
been only 800 eases in 12 yenrs involving the employee status. He
did not say “only.” e said there had been that many, as though
it were a terrible number. T cannot conceive that there would not be
that many in a month under this new regulation, because no business-
man could possibly know where he stood in any one of the border-
line cases and we have to bear in mind that this law is a tax lnw ns
well ns a benefit law, with penal sanctions attached to it, including
imprisonment for felony, and nobody can afford not to litigate some-
thing which puts it in the power of an administrator to put him in
the penitentiary for failure to guess what the Administeator is going
to do.

There is another point which I think could be clarified somewhat.

The Cramdran, iluve you reflected on wheiher the stundards in
these regulations meet the standard tests of decisions?  With the bulk
of administrative law the courts have gotten very liberal on the ques-
tion of standurds and eriterin, but have they gotten liberal to the point
where you can give any weighting that you want, or no weighting to n
series of criterin or standards, and add unspecified criteria or
standards?

My, Canrerewn, Not to my knowledge, sir, and T do not think it
would be administrative lnw if they did. I think it would be admin-
istrative whimsy.

The Ciratkman, Do you remember the “sick chicken” case?

Mr, Canrrerp, I have reference to it in my notes here. I will not
bring it up though because there is no need to.

In all the discussions yesterday and this morning it seemed to me
that nearly everybody acquiesced in the theory that the regulations
follow Supreme Court decisions. I think it is worth while clenring
up in the record that that is not so, in my judgment. Actually, the
decisions in the three cases that give rise to this new theory were made
under the existing regulations,

In the brief that was filed beforec the Commissioner of Internal
Revenue, that situation was analyzed, and I would like to read one
siall part of it:

None of the principles discussed by the Court was in the slightest degree essen-
tinl to the actual decision rendered In the cases. In the cuse of those workers
held to be employees, the Court sustalned the finding of the Commissloner that
in fact they were employees in the ordinary gense of the word as set forth in the
existing regulation. No extension of that regulation was necessary in order
to arrive at this conelusion. It conld only have been necessury if the Court
had deterinined that the Commissloner's tinding was erroneous under this own
regnlntion, In which case the Court might then have found that despite that
faet. the declsion was correct under the law as more broadly construed by the
Court, No such determination was made by the Court. 'The deelsion of the
Sommissioner, arrived at by applying the exiating regulation to the particular
faets, conforms to the tinal deelston of the Court and obviously, therefore, no
change in the reguintion I8 necessary in order to contorm to that decision,

In the instances where the Court declded against the Commissioner there was
ne necessity to apply the broader interpretution discussed by the Court, The
court found that desplte its ideus ag to broader coverage in the “employee”
category, the workers were, in fac,, independent contractors,

Now, if this was so under an interpretation broader than the exist-
ing regulations it simply must have been so under the existing regula-
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tions. The broader interprotation of the act and the criterin dis-
cussed at length by the Court arve not necessary to the decisions, and

2 Al

therefore are simply dicta, no more, no less, ‘They are statements of
what the Supreme Court in the absence of congressionnl in{unction
to the contrary would probably ugply in the future to cases where the
facts required the application of those principles in order to come
to a determination. 'I‘lwy_ were not applied; it was not necessgry. to
apply them to achieve the results in any one of those three cases,

There is another point that seemed to me to need further discussion
and clarification in these hearinge. It is just what the function is of in
administrative agent in making regulations under the law.

It seems to me perfectly clear. It hus not been made clear so far
in this hearing, It has gotten involved in all kinds of discussions
around the edge of it.

What actuuhy happens is that Congress decides what it wants to do
and makes a law saying so.

Nobody else can. Congress’ intentions are the only ones which
count,

Now, a court may construe the language Congress used if it is un-
clear but their construction is to be based solely on its decision of
what Congress intended by the unclear language.

The Administrator’s function is to earry out the law ag it is. In
the absence of any other criteria, he takes the ordinary meaning of
the words. If the intent of Congress changes the ordinary meaning,
then he follows that. His job is to follow the law in accordunce wit
the 'atest pronouncements of what Congres intended. He has no
authority to go beyond that.

Now, applying that to this purticular situntion: In 1936, as Mr,
Wiggins Axmse]f stated in the letter that he wrote to the chairman
of the House committe, in the absence of any dguide they took the
ordinary meaning of the word. No other guide came up for con-
sideration until 1947,

I the congressional debate in 1939 constituted any guide, it was in
the snme direction, certainly it did not change the situation. But on
June 23, 1947, the Supreme Court construed the congressional intent
to be something else.

Up to that point the Administrator had no conceivable authority
for taking anything but the usual meaning of the words.

On June 16 he had a reason for taking something else but on June 23
that reason ceased to exist, because Congress then gave him another

ide. That was done, of course, through the mechanism of the Taft-

artley law and the report that went out on it. If it is possible
to express congressional intent any clearer than it is expressed in
the House report on the Taft-Hartley Act, I do not know how it
could be done. The reason, of course, why that particular decision
of Congress is controiling in this case is that the language that was
used on June 16, 1947, by the Supreme Court was taken from the
Hearst case and expressly discussed in these cases on the Court’s as-
sumption that the definition of “employee” had to be the same in all
social legislation, so that when Congress said, on the 23d of June,
“what you, the Supreme Court, said we meant by ‘employee’ in the
Hearst case was categorically wrong,” it eliminated any possible sanc-
tion for administrative action based on that assumption by the Supreme
Court of congressional intent. .
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So, if the Administrator’s job is, as T think it quite clenrly is, to
follow the law in accordance with the latest pronouncements of con-
gressionnl intent. these new regulations are not justified.  What they
wre doing is following the next to the last pronouncement and not
the last one.

There is a point about the regulation that has not heen raised at all
in these heavings. It seems to me that it is perfectly plain that the
coverage of people under socinl security must. be greater, not less,
under these new regulations, and 1 think that is an understatement.
The regult of doing that by this means is contrary to another congres-
sional intent that is pretty generally known, not statutory but X thinlk
something that is accapted as more or less axiomatic. Congress is not
in favor of foreing the creation of bigger and bigger business units.
It has the general philosophy of fostering small business units, and
when business units got too big, of stepping on them somewhat,

If, however, you hold people responsible for socinl-security covernge
of persons that they had not deemed to be employees but were in
fact, independent contractors and the employees of the independent
contractors, they are going to be taken into that corporate entity as
actual employees. Nobody, it seems to me, in his right mind, is going
to accept. the obligations of employees without huving the benefits of
them. It necessarily will result, as I see it, in concentration of more
and more persons who now are independent, into employment by cor-
porations, which will then become bigger and bigger wnits,

I think that the adminstrative officers want that result. Tt has ap-
peared in many other actions that they have taken, and there is o very
good renson for it. It makes their job ensier. 1t is pretty hard to
police a situntion when you have got 10,000 different small enterprises,
1t is comparatively easy if you have got 50 or 100 or 500 large enter-
prises, You only have to police in 500 places instead of 5,000, and the
people that you are dealing with are, of necessity, responsibile, and can
be found. T do not think the desire of administrative agents to
muke their jobs easier is a good basis for making regnlations,

The CrnammMan. They might be warranted in making regulations
but not in making laws.

Mr. Canrienn, Yes, sir.

The Cuamrman. There was considerable testimony today to the
effect that these interpretations had resulted, in part at least, from
the difliculty of adhering to the common-law conception of an em-
ployer-employee relationship.

Myr. Canriern, The new proposed regulation, of course, would elimi-
nate that difficulty entirely. because you can, under those things, make
the decision first aud the ériteria to fit it afterward, and cover anyone
you want to cover under social security.

The Cirtatrman. On a wholesale rather than on a retail basis?

Mr. CanFirrn, Yes,sir. Xthink we can make much more simple this
problem of difficulty in applying the common-law rule too.  The people
who have heen opposed to this resolution have, at the very least not em-

hasized the fact that it says “The usual common-law rule.” In many
mstances they have skipped the word “usual” completely.
- The CramrMan. They have stated that that merely adds to the dif-
ficulty of the job. }

- Mr. Canrierp. As I see it, it is exactly the same situation there is
with most dictionary words, or many at least. They have primary
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meanings and secondary meanings,  The primavy meaning is the usual
meaning, ‘The usunl common-law rule is stated to be, in the ]!1‘;\160
report, that rule which is reflected in the regulations as written. That
is what they mean by “usual conmon-lnw rule.” .

I do not know how many people nre covered by socinl security but
with the exception of the 750,000 people, everyone else covered by it
has been covered by applying that usunl common-law rule.  The diffi-
cultios apparently Ymvv only arisen in the Marginal case, and it would
not. seem (o me to be too diflicult to continue to apply successfully the
defined usual common-luw rule which has been npplied for 12 years and
resulted in only 300 litignted cases, '

As Lunderstand it, the resolution snys in effect to the administrative
agents, “Do not change your vales as you propose.  Keep right on
doing exactly what you did before you ever henrd of the Silk case,”
That will not take anybody out of coverage unless they were put there
on some basis other than the regulations which ave still in offect. today.
It will prevent putting some undetermined number and eluss of persons
under covernge until such time as Congross determines who should be
added (o coverage, That is all it does, if T understand the intent, of
Congress,

On the other hund, if the resolution is not passed and the proposed
regulations are promulgated, businessmen ave faced with the prospect
of having to make subjective determinations which mateh those of an
administrator, with the penalties for failure to guess rvight ranging
from retronctive tax linbdity with interest, up to large penalties and
aven imprisonment. for felony.  In addition there is the prospect of
an extension of the new employee concept to other fields, ench of which
brings n new bateh of headaches and costs and taxes,

If & man is an_employee for social-security purposes it will not he
long before the claim is made that he is an employee for purposes of
workmen's compensation, for purposes of tax withholding, for pur-
poses of wage-hour controls, for tovt linbility, and even more impor-
tant, than all of the others put together, for purposes of determining
where a compuny is doing buriness,

Tuke the example, for instance, of the mail order shoe house that was
talking here the other day.  If their agents nre employees the company
could very easily be held to be doing business in every State in the
Union. The tax obligations that go with that are fantastic. No small
company can afford it.  No big company that I know of actually does
business in every State in the Union. The complexities of trying to do
Lusiness in the legal sense in 48 different jurisdictions are too muh\, and
to be forced into it simply by a tortured definition of “employee’ seems
hardly desirable. It is with that kind of a prospect in mind that I feel
that it is perfectly elenr that no business can afford to acquiesce in
these new regulntions. They will have to litigate them, fight them at
every turn of the wheel. You cannot do business on nnvl.‘msis s in-
definite as that. That, of course, is why business is in favor of these
resolutions. Not becanse they want to exclude people from social-
security coverage, not becaase they want to keep new people from com-
ing under social-security coverage, but because they want whatever
is done, done in a definite way, so that they know what their rights and
liabilities are, and so that their rights and liabilities in many other

74026--48-—12
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fields are not accidentally controlled as a result of hasty decisions and
unconsidered decisions made in the field of social security.

In the last analysis, I gather that the position of the administrative
agencies is that they think they have to follow the Supreme Court.
Perhaps they want to also, but that is not exactly pertinent. I believe
they are wrong in thinking that they have to follow the Supreme
Court for the reasons I outlined: but let us assume that they do have
to. The result, I believe, clearly will be great confusion, especially
considering that prospective action by Congress could cause three
changes in the rules within a very short time. This, I am sure, even
the Administrators do not want. It would complicate their job plenty.
Should Congress not act to relieve them of that compulsion by giving
them the order to continue to do what they have done in the past?
That is exactly what this joint resolution does, as I see it.

That is all I have.

The Cramrman. Thank you very much, Mr. Canfield.

May I ask, before you leave the stand: What is the problem of
the Pulpwood Association and the American Paper and Pulp Asso-
ciation, which has relevance to the resolution ?

Mr. Canrirrn. Specifically, it is a little difficult to pin down, be-
cause we do not know what the Administrator is going to do under
this regulation. In the production of pulpwood there are in
many instances independent contractors producing wood, and by
“independent eontractors” I do not mean individual contractors. I
mean contractors who have employees of their own and lots of them.

Mr. DeWind indicated and Mr. Ewing indicated that people in that
category would not be covered, and that is very reassuring, except you
cannot prove it by the regulation. They could cover them. They
suy they will not. The fact that they could makes them a despot, and
the fact that they will not makes them a benevolent despot, but be-
nevolent despots have a habit of not staying that way, and that,
frankly, is the problem of the pulpwood industry. '

In the s)nper industry, the situation there is that you have got a
business that involves several billion dollars of capital investment
and several billion dollars of sales per year. It is located in 38 States
in the Union, and any business that size is bound to do business in
almost every way you can think of : Through individual independent
contractors, through independent contractors who have employees of
their own, through their own efforts with their own employees, in
every way. The pa({;er industry and the pul]pwood industry are J]ust
like every other industry, every other employer of any sort: they
do not know where they would be under these regulations, and being,
})y and large, law-abiding citizens they would like to know what the
aw is.

In mg prepared statement I have not mentioned anything about
the problem of the industries as such, because their problems are the
same as every other employer’s: complete and utter lack of knowledge
of what they are supposed to do or not do, with the penalty for failure
to guess more than they can afford to gamble with.

he CrHameMaN. Thank you very much.
Mr. Canrrewp. Thank you, Mr. Chairman.
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STATEMENT OF M. W. ZUCKER, ADMINISTRATIVE ASSISTANT,
COMMERCE AND INDUSTRY ASSOCIATION OF NEW YORK, INC,
NEW YORK, X. Y.

The CuammaN. Will you state your full name, your residence, and
your business to the reporter, please?

Mr. Zucker. Yes, sir. My name is M. W. Zucker, administrative
assistant of Commerce and Industry Association, 233 Broadway, New
York City. ,

The Caamman. Will you tell us something about your associntion?

Mr. Zucker, Our association is the largest commercial agsociation
in the metropolitan area of New York. It has s membership in a wide
diversity of industries, covering both the retail, wholesale, manufac-
tusing, and distributing fields.

The Cuamman. What is the relation of the association to those
various businesses?

Mr, Zucker. There are a number of firms in our membership who
are quite confused as to how this regulation would apply to them. X
have touched on it in the prepared statement which I would like to
put on file, sir, in order to save time, and make some supplementary
remurks: if I may.

The CuammaN, That would be agreeable.

Mr. Zuoxer. I would, sir, if I may, like to take this opportunity to
congratulate you as chairman and the members of your committee on
the enactment of the tax law of 1948, Isthat permitted in the record ¢

The Cruammman. You may put that in the record, because your joy is
shared by at least most of the members of the committee.

(The statement is as follows:)

STATEMENT OF THE COMMERCE AND INDUSTRY ASSOCIATION oF NEw York, INc.,
PRESENTED BY M. W, ZUCKER, ADMINISTRATIVE ASSISTANT, BEFORE THE SENATE
COMMITTEE ON FINANCE IN F'AVOR oF Housk JOINT RESOLUTION 200

The Murcau of Internal Revenue announced a new social-security regulation
defining who Is an employee under the law. This regulation was to have been
promulgated on December 27, 1047,

The Commissioner of Internal Revenue declared that determination of who is
an employee under the new regulation was to be based upon: (1) The “socinl pur-
poses of the law”; (2) whether the individual is dependent on the business to
v;'lhlch he gives his service or his own business; and (3) the “total sitnation” in
the case,

Among the factors to be used in making these determinations were: (¢) The
degree of control over the individual performing services; (b) permanency of
the relation; (c¢) Integration of the individual’s work In the business to which
he renders service; (d) the skill required; (¢) investment by the worker and
facilities for work ; and (/) opportunities of the worker for profit or loss,

As a result of protests from employers and business groups throughout the
country, the ruling was not promulgated as scheduled in order to perm.t con-
gresstonal action in this matter,

The Commerce and Industry Assoctation of New York, Inc., vigorously opposes
the intent of this ruling for the following reasons: (1) The new regulation will
introduce more conflicting elements and, therefore, be less clear concerning the
status of borderline cases than at present, and; (2) the new regulation being less
clear definitely will incrense latitude for administrative discretion and will,
therefore, increase the uncertainty of business personnel concerning these
qualifications. .

The proposed new regulation states that it shall be of ‘“no consequence that
relationship is designated ns a partner, condventurer, agent, dealer, broker, dis-
tributor, vendee, lessee, independent contractor, ete.” This implies that the new
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regulation will reopen the formerly unquestioned relationships with all these
qualifications. Most of the factors listed, 1f 8o interpreted, could be held to
imply that partners, coadventurers, Insurance agents, custoinhouse brokers, etc.,

hould considered as ployees of the h which they serve, whereas in
fact they are not employees in any ordinary or reasonable sense.

The proposed regulation states that the relationship of employer and employee
for the purposes of the social-security legislation and this vegulution is not re-
stricted by the technical, legal relation of master and servant as the common
law has developed that relationship in all itg varlations. We believe that clear,
legal understandings which have been developed ovor a period of time concerning
the nature of employer and employee should not be abandoned for the substitu-
tion of administrative digcretion. .

“The latitude for administrative discretion should be narrowed rather than
widened to the end that elther an employer or an employee may read the law
and understand it and know what his status is without being dependent upon
the discretion or the judgment or the inclination of an administrative officer.

If parties are to be clagsified as employers and employees, they should know it,
80 that provigion for the necessary contribution to the soctal security fund may
he properly calculated. If the velationship 18 to be that of independent con-
tractors, thig should be known so that there can be other independent arrange-
ments for the protection of their old age or for thelr unemployment,

RECOMMENDATION

The Comerce and Industry Assoclution respectfully petitions, therefore, that
the very compiicated, cumbersome, and controversy-producing regulation as
proposed by the Bureau of Internal Revenue he disapproved and that in lieu
thereof Congress clarify the employer-employee relationship by law through the
passage of House Joint Resolution 208.

Mr. Zuekrr. As I mentioned, sir, our concern is with the vagueness
of the published regulations, that they will give rise to confusion and
doubt in the minds of employers not only in New York but throughout
the country who have dealings with independent contractors, There
is no definiteness as to the criteria for determining whether a person is
or is not an employee under these regulations. It will require court
decisions to clarify whether the “social purposes” of the law cover
individual cases. One example which might be cited as having a
very direct bearing on a great industry in New York is in the import-
ing field. Because of the vagneness of this regulation there is no way
of knowing, for example, whether custom-house brokers are or are not
covered under the criteria set forth in the new regulations.

The regulations state that it shall be of—

No consequence that relationship 18 designated as a partner, coadventurer,
agent, dealer, broker, distributor, vender, lemsee, independent contractor, et
cetera,

This implies that the new regulations will open the formerly un-
questioned relationship with partners, coandventurers, agents, brokers,
and so forth.

Most of the criteria listed, if so interpreted could be held to apply
to the partners, and coadventurers, insurance agents, customhouse
brokers, and so forth, and should be considered as employees of the
houses which they serve, whereas in fact, they are not employees in any
reasonable or ordinary sense. ]

The Cuamman. Give us a case example. : -

My, Zucker. I was coming to that, if I may. It can be illustrated
by the following quotations from the proposed regulations and their
application to this type of business.

or .example, “the integral part of the functions.” An importer
cannot import without entering goods through United States customs.

.
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The customs entry is an integral part of the functions of importing.
Customhouse brokers have to be separatoly licensed, and very few
importers have the license to do their own entry work. Practically all
importers employ the services of customhouse brokers to perform
this integral part of the function of importing. These brokers are
completely separate identities and in no sense the employee of the im-
porter but the new regulations would raise the implication of employee
status.

The next criterion is the “permanency of relations.” The custom
house broker or the lawyer or the insurance agent who serves the
interest of an importer may have continued to serve in that capacity
25 years or longer. Usually these connections are of very long stand-
mg. For that reason, the regulations would raise the implication that
such parties are employees of the importer whom they serve which
is plainly contrary to the actual fact.

Another eriterion is “integration.” The lawyer, the broker, the
insurance agent who serves an importing client may very closely be
integrated into the operation of that client. The new regulations
would thereby imply that for that reason he is an employee.

The Citaimrman. What does the custom broker do?

Mr. Zucker. The custom broker actually is an expediter. After
an importer or exporter gets the goods the broker then makes certain
that he has shipping, he arranges for insurance, he arranges for
transportation once it gets into the country.

The Criamrman. Does he clear the goods at the customs office?

Mr. Zvekenr. He does, sir.  That is what T meant by “getting it
through.” Another criterion is “services performed in the name of
the principal.” The customhouse broker holds the power of attorney
for the importer and makes the entry in the name of the importer.
The lawyer brings suit in the name of the client. The insurance agent
files a claim for recovery in the name of the client. Under the new
regulations, this would imply that these people are employees.

Another criterion is “services of the individual supporter affect
good will.” Naturally the lawyer, the broker, or the agent working
(nite closely with the client affects the good will of the client.

. Does this also imply that he is then an employee for that renson?

The final criterion is “investment in facilities for work.” In a
genuine partnership one partner may furnish the premises and not
the capital, at least so in importing, while another partner furnishes
only the experience. This is not an unusual arrangement, and cer-
tainly does not make the second partner the employee of the first
partner, although the new regulations might so imply.

That takes care of that particular example which we feel is a very
valid one, and since New York is so closely aligned with the import-
ing-exporting field, this regulation has a very definite bearing in our
business life, because statistics show that 1 out of 10 persons in New
York City earns his livelihood through foreign trade.

Another point which I would like to mention, sir, is the growing
rule by administrative fiat. What might appear to one administrator
as a clear-cut case for inclusion of a certain type of independent con-
tractor. to the next administrator might not be of such import or be
controlling in the case. Business cannot be carried on under such
vague circumstances nor should adniinistrative discretion be per-
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mitted such free and unfettered play. Congress should outline the
aren within which discretion shou&d be permitted.

Actually the result of this regulation is the broadening of coverage
by indirection, or, should I eall it, by administrative ruling. The
entire subject of coverage is now being studied by the joint committees
of Congress, and it is not within the framework of our Government to
permit the administrators to abrogate the authority of Congress in
this field. Furthermore, if coverage is to be extended, it should not
be done in 2 haphazard or piecemenl fashion but as a result of a care-
ful lemning and considered judgment by Congress.

There is another example which, since I was not here yesterday, sir,
1 do not know whether it. was brought up or not, and that is the prob-
lem of the house to house solicitor. Many independent_contractors
are door to door solicitors.  There are q}uitfe n number of direct selling
companies which utilize persons to sell for a percentage, these com-
panies’ products.  In many cases the sales representatives are house-
wives who in their spare time engage in this activity merely for pin
money.

Ea()':h snles representative has complete discretion as to when and
whero in her purticular territory she will work and the choice of her
own customers, Her hours of work arve of her own making and sub-
ject to no control by the company. No customers lists are furnished
to the sales representative, and the company does not in fact make any
check on her clientels, which is dependent on her own desires and
initiative. .

She is not provented from engaging in any other business activity
nor from carrying another line of goods while she goes from house to
house, or selling even a competing line of goods. §he is not required
to fulfill any minimum quota of sales. The sales representative’s only
remuneration is the percentage of gross sales ranging anywhere from
20 to 40, or even 50 percent of the list price. hen the volume of
sules reaches an amount which she considers sufficient to warrant ship-
nment to the company, she fills out an order blank and sends it in. The
company then forwards the ordered goods to her on a 20-day credit.

She then delivers to the customers the particular goods ordered by
each and remits & percentage of the list price to the company, ranging
anywhere from 60 to 80 percent, and retains the remainder as her
commission, While the company endeavors to maintain the list price
of its goods, it has no way of knowing at what price@a particular rep-
resentative sells. She can in fact, pass along to the customer any part
or all of the commission retained by her.

Similarly, the company has no way of knowing whether she sells
for cash or on a delivery basis. 1f the representative extends credit
to one of her customers she would be obliged to carry the burden of
the credit. Tt is interesting to note also that the length of time which
a sales representative will be engaged in this type of house-to-house
activity, especially if it is a housewife, will depend completely on her
own initiative. She is free to terminate her selling activity at any
time, and, as a matter of fact, & very large percentage of the sales
representatives pursue their activities only for a short time, not more
than a year, and there is usually a 100-percent turn-over in the sales
force each year. Generally, these door-to-door sales representatives
earn approximately $125 a year, and this sum does not qualify them
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for benefits under the old-age and survivors’ insurance program. Since
no benefit would be paid and they were put under the act, the taxes
collected, both from the sales representative and from the employer,
would be a windfall to the Government—just plain gravy.

Now, there is another problem here with regard to the independent
contractors, and that is that there is no way of knowing what is the
exact amount of enrnings each individual makes. 1Is the employer
to be required to audit each sales representative’s books, is he to with-
hold for income-tax purposes, is he to give direct and minute direction
to the affnirs of these sales representativesd | .

To consider these representatives as employees would open a Pan-
dora’s box to other difficulties. ' What about employee-employer rela-
tionships in labor zelations? How about workmen’s compensation?
Are income taxes to be withheld ¢

There is also this item which might be clarified by the Treasury
Department. Tt comes to mind that perhaps if these regulations ave
put into effect, that there would not merely be a 4-year collection on
taxes, but it might possibly be that the Treasury Department could de-
mand a 12-year collection of these taxes, for the reason that, where a
tax return 1s vequired, the employer is then linble for the full period,
since the Treasury Department is not stopped by the statute of
limitations.

Now, 1 do not know if that is valid or not. T did not have an oppor-
tunity to look up the law on this matter, but it certainly bears
examination.

The Ciamman. Administratively, it appears that the administra-
tors, acting on the principles of benevolence, intend to aid the trust
fund for those benefits withonut making collections from the employer
and employee.

Mr. }:UCKER. Are we then to be obliged to conrt the benevolence of
the Administrator?

The Cnamman, That is a question which we shall decide.

Mr. Zucker, That sums up the arguments which our association
feols are pertinent in this case to warrant the passage of this resolution.

The Cramrman. We are very grateful to you for coming.

Mr. Zuokrer. Thank you very much, sir.

The Cxammax, Is Mr. Stanley here? Mr. Linforth is next on the
list, but Mr. Stanley has an einergent reason for leaving soon so I am
taking the liberty of calling him out of order.

STATEMERT OF JOHN J. STANLEY, SECRETARY-TREASURER,
UNITED OFFICE AND PROFESSIONAL WORKERS OF AMERICA,
CI0, NEW YORK CITY '

The Ciramrman. Will you stute your name, your address and your
business please?

Mr. Stantey. My name is John J. Stanley. I am secretary-treas-
urer of the United Office and Professional Workers of America, CIO,
with national headauarters at 1860 Broadway, New York City.

The Crramman. You may be seated if you wish.

Mr. Sranrey. I should like to present the views of the United Office
and Professional Workers of America in opposition to House Joint
Resolution 296.
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My name is John J. Stanley. I am secretary-treasurver of the United
Office und Professional Workers of America, (11O, with national head-
uarters nt 1860 Brondway, New York City. 1 should like to present
the views of the TOPW A in opposition to House Joint Resolution 206,
I have already filed a statement with this committee which sets forth
the views of the UOPWA on this legislation, In the interests of
brevity, and with the permission of the committee, I will not. read that
statement but ask that it not only be entered into the record but that it
bo studied and given careful consideration by the members of the

committee,
('The statement is as follows:)

SramempnT oN Hovse Joint Resorvtion 208 ny tHE UNtren Orvice ANp Pro-
FESSIONAL WoRrkERS ok AMERICA, 10, SunMmirtep ny Joun J. StANLey, Sec-
RETARY-TREASURKR, Arnin 2, 1948

DEFEAT HOUBE JOINT REBOLUTION 206

The United OfMcee and Professionnl Workers of Amerlea Is o trade-union
organtzation representing 70,000 organized office, professionnl, scientifle, techni-
onl, nnd social seevice and relnted employees, employed in a wide variety of
Industeles throughout the United States.  Ita membership includes employees in
the serveen, Insurance, banking, sociul service, and direct-mail advertising flields
and in n wide varlety of commercial and manufacturing offices throughout the
country,

Ity membership includes, nlxo, thousands of industrinl fusurance agents located
in 31 States of the United States and thousands of news-distribution employees,
fncluding news vendors, whio would most fmmedintely be hurt were kouse Joint
Resolution 206 to be approved as law. .

The Unfited Office and Protessional Workers of America wishes to record its
vigorous opposition to thin measure which, while initinlly depriving three-
quarters of 1 million Ameriean workers and thelr familles of the mininmm protee-
tion now afforded them under the Federal Soclal Security Act, s veally aimed
at the economic well-belng of all white-collar workers and of the Natlon,

LXGAL ABPECTS—THE BO-CALLED COMMON-LAW RULE

House Joint Resolution 208 purports to “maintain the status quo in respeet to
certain employment taxes and goclad-security benefits pending action by Con-
gress on extended socinl-recurlty coveruge.” In effect, however, it seeks to upset
decisfons of the United States Supreme Court and therehy to eliminate from the
Jurisdiction of the law employees which the courts have ruled arve entitled to its
benefita, Far from maintaining the statius quo, the enactment of House Joint
Resolution 208 would be the opening gun in a wellfinanced campaign by
avariclous and money-grubbing newspaper monopoltes and the multi-billlon-
dollared insurance companier to escape thelr obligations to thelr employees
and thus to Increase thelr Insecurity nt the expense of the Nation, Thelr success
in this campaign would he but a prelude to finding other pretexts tor the exelu-
slons of other sections of thelr workers and of white-collar workers in other indus-
tries which they control from the benefits of the Soctal Securlty Act.

This ean be seen by examining the successful effort by the Metropolitan Life
Insurance Co., §3,000,000,000 Golinth of the insurance industry with assets far
exceeding the wealth of any State in the Nation excepting New York and Penn-
sylvanin to exclnde tnsurance agents it employs in the State of Pennsylvanin
from coverage under that State's unemployment-insurance law on much the sume
claim that insurance agents are not really “employvees.”  Our union is currently
strugeling to bring the true facts hefore the legislature of that State and we know
that when the facts are reglstered the inequitable law on the statute books of
the State of Pennaylvanin will be veversed,

There s, indeed, more than meets the eye in House Joint Resolutlon 208,
Onee it were enncted, the newspaper chaing and the insurance companies would
not be slow to try to deny the benefits of collective bargnining to thelr employees
on the grounds that they were so-called independent contracts, This clabn
would be advanced despite the faet that both State and Pederal courts have, tinte
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and again, held thut the “economic realitics of the relationship” of these workers
to the employers nvolved certainly puts them into an employer-employee
relationship,

The Soclal Security Act, ns it now stands, contalng no detinitive explanation of
the term “employee” and much confusion had prevailed from State to State as (o
fts meaning. The act did, however, specifieally exclude certnin groups of em-
ployees from fts coverage and, where not excluded, the veasonable conchisjon has
been to permit a liberal interpretation of the term “employee” in keeping with
the spirit and purpose of the legislation,

The argument that Congress intended the usage of common-law rules in estab-
lishing the master-servant ot employer-employes relationship i# but an attempt
to confuse the fssue and to sanction continued dificulty and uncertainty in the
appliention of the law which would inure to the henefit of the employers who
ndvocate it by relioving them of the obligation of making the payments requirved by
the act,

In accordance with the entablished and fundamental concept of democratic
principles and procedures of Government, the judiciary s charged with inter-
preting the law of our land,  Last yenr, in the Inited Btatea v. Rtk care (14T,
67 8. Ct, 1463), the United States Supreme Court ruled—with none of the
Justices taking exception to the basic opinlon of the Comrt—in clenr and un-
miatakable language that ;

“Phe term ‘employee’ 18 not a word of art having a definite meaning. The
relationship of employer and employee for the purpose of socinl-necurity legls-
lation fn this part Is not restricted by the technleal and legal velation of master
and ru-rvul‘lt Lm the common law has developed that prelation fn all ity vavia-
tions, * -

“As the Federal socinl-security legislation is an uttack on recoghized evils
i our national economy, n constricted interprotation of the phrasing by the
courts would not comport with its purpose.  Such an interpretation would only
make for a continuance, to a constderahle degree, of the ditiiculties for which
the remedy was devised and would invite adrolt scheme by some employers and
employees to avold the immedinte burdens at the expense of the benefits sought
by the legiglation, * *

“In the application of the Federal Insurance Contributions Act and in the
regulations of this purt, an employee v an individual in a serviee relationship
who §s dependent ax a matter of economic reality upon the business to which he
renders service and not upon hig own business as an independent contractor.”
[¥talies not in original.)

Under the gulse of “retaining the usunl conmmon-law rules,” House Joint Reso-
lution 206 geeks to nullify this June 1947 Supreme Court decision, the fivst com-
plete and over-nll interpretation of “employee”’ which squares with the economie
rentties and which has heen handed down by our highest judicinl body,

In nccordance with this declsion, the Burean of Internal Revenue how recog-
nizes approximately 630,000 workers previously falsely clussifled as “independent
contractors” as being covered by the act.

The argument is therefore advanced by the proponents of the exclusion of this
group of workera that Is unfalr to other workers covered by the act that bencefits
for there workers shonld acerue retroactively even though they have not paid
thelr share of the contributions required by the act. This argnment iy, of course,
morally and legally untenable. What the proponents of exclusion are actunlly
worrying about 18 that they have to begin now making thelr share of the con-
trlhlutlmm required by the act covering these workers. This they would like to
avold,

ECONOMIC STATUS OF THE GROUPS INVOLVED

In August 1935, during the courze of the worst depression ever faced by our
country, our Nation disenrded the concept that the individunl worker, through
hs own resonrces and inithative, ean successfully cope with economie hazards
of unemployment and old age. At that time, under the leadership of President
Frankiin D. Roosevelt, the United States joined the host of other countries
which recognized the responsibility of the Natlonal Government to its people to
minfmize their suffering due to unemployment, olid age, and dependency.

Though the Federal Soclal Security Act has its wenknesses and lHmitations,
fts adoptlon by Congress dld mark the heginnings of a program designed to
alleviate the {lls of economic insecurity,  As yet, the act has not been extended
to millions of workers employed in nonprofit organizations, domestic service,



182 SOCIAL SECURITY STATUS QUO RESOLUTION

agriculture, gte.,, who need its benefits, That Congress has failed to act in their
hehalt 1 deplorable. For Congress to even contemplate whittling away the
protection alveady gained for other workers is indefensible,

To do #0 would not only deprive these workers of the benefits they would other-
wise recelve, but would, In the event of another economic recession such as is
belng freely predicted in the press and by govermmental bodles, serlously impede
the ability of the country to recover,

The resenrch department of the UOPWA has made n survey of the earnings
of {ts membership in the news distribution tleld, Including news vendors amd of
the enrnings of Its membership in the lnmmmm industry.

The enrnings figures shown below are higher than typical salarles in these
fleldn because they represent the earnings of the organized sector of these em-
ployees. It goes without saying, that the vast bulk of the workers in these fields
who are unorgunised, earn far less on the averange:

U, 8. Departmont of Com- UOP“‘V& 7ﬂuuros,

moroo flgures
Industry
1939 1048 146 Qrons Net

Insuranoe carrlors. ......... $LO/L | 42,884 | €700 ... .. .. ...
Insuranoce agents. . 084 $4,160 93,120
News vendors + 1,040 13, 330

! Low,

* High,

Thege earnings should be contrasted ‘with the minimum budget needs of a
white-collar family of four shown below ;

RHellor dudgot, white-collar famity of 4} September 1957 Total annual cost
(Including State sales taw), 5,030.29

[Based on prices in 8an Franclsco, Calif.}

Porcontage Total
Item of total Bl -
budget nuafly
FOOB. ca et nuanacmacncosonommessnsmaneaanassnnaansneusneunnannnman: saen 0.8 $1, 408,38
Olott . 12.4 024, 85
Wi - i 3 5
8. e o aume e amoeameemmmanem e en e em e mm e .

Children.........c..cca. 4.3 220,37
t 12.8 642.00
3.9 161.83
3.8 173,20
10.7 50,00
7.6 1,300.30
7.6 383,98
5.3 204, 48
e
ife insuranos. 38 178. 20
Other. . ... 8.1 265,57
..................... 100 6,030.20

Savings. 0 0

Vacat . [1] (1]

D b H

t Includes man, wife, boy of 13, girl of 8.
Source: Heller Itteo for h in soolat fes, U’ ity of Calif-rnia,
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Partial listing by {tem

Food, weekly:
7 lonves bread
14 pound butter
1% dozen eggs
18 quarts fresh milk
1 pound bacon
111 pounds potatoes
10 pounds ment and fish
Qlothing, annual replacement:
Man;
1 overcont (every 4 years)
1 sweater (every 4 years)
1 business snit
7 pairs socks
Clenn and press suits, 8 times
I'ress suits, 6 times
Half soley and beels, twice

Clothing, annuul replacement—Con,
ite:
1. winter cont (every 3 years)
1 summer cont (every 3 years)
1 slip
8 pnirs stockings
1 afternoon dress
1 street dresy
Heel repair, 4 times

1 jacket (every 2 years)

4 palrs underwenr

8 pairs school shoes

1 palr slacks (every 2 years)
Daughtoer:

1 cont (every 2 years)

4 cotton dresscs

1 skirt (every 2 yoars)

Qity worker's budpot, family of 4, June 1947, partial Usting

Total annual dudges,
inoluding tavos

Washington, D, Canrovommmn $3, 488
New York, N, Y. - 8,847
BoStoN, MBS oo 3,810
Detroit, Mich 8, 208
Pittsburgh, Pa... -~ 3,201
Minneapolls, Mt - 8,282
Chi , 101 8,282
San Fr , Oalif. 3,317
Baltimore, M. 3,

1 Includes man, wife, boy, 18, givl 8.
Hource: Bureau of KLabor Statistics.

2060 | New Orleans, La

Total annual budget,
inoluding tawes
St Louis, MO e $8, 24
Lox Angeles, Calif. 3, 261
Richmond, Ve oveeamen ————— 3,228
Philadelphia, Pa 203
Cleveland, Ohlo

Buffalo, N, ¥._...
Cincinnati, Ohlo
Indlanapolls, Ind

Minimum hcalth and decency budpot, single working girl, no dependents®
(pertial lating)

Eatimatesd
Minimum
Btate: weokly | Datoof budget | ¥eokly incortie
budget
Februory 19488
California (Sen ¥ $41.63 | Hoptember 1947... $43.
New Jorsoy - 41.580 | Deormber 1046, ... io.gg
New York... 34.55 | September 1940.... 38.87

tIn New Jersey and California,

irl lives alone; In New York, as member of famil

y.
21 UOPWA estimato, basod on LS indexes (Jnlun 15 pereont each Index, and an additlonal 2 peroent for
il

estimated prioe rise botween Decomber 1947 au

February 1048).

Source: State departments of labor, Axmm for Callfornta which was propared by Heller committes of

University of California,

It is apparent that, far from being able to set anything aside to cover the
viclusitudes of unemployment, old age, or dependency, the average white-collar
worker whom the proponents of House Joint Resolution 206 would have us believe
18 an “Independent contractor” is constantly “going into the hole.” It is not only
necessary, but it is Imperative, that his rights to social securlty benefits be
protected, preserved, and extended.
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CONCLUSION

The line of demarcation between “slployee” and “independent contractor” sueb
s might be found in common-law usage I8 extremely vague, It would undoubtediy
be open to many abusen, House Joint Resolution 208 would weaken, not
strengthen, the Social Becurity Act. It would be an enterting wedge through
which all sorts of exemptions would be clnimed. As Congressmun Hberbarter
stated in his discussion of House Joint Resolution 200 on the floor of Congress,.
the “purpose of the resolution before us today is to do only one thing, and that
18 to nbsolve a certain group of employers from payment of soclul-security tuxes.”

T'he proposed resolution {8 supported by newspaper and insurance monopolies
which have repeatedly given ample indieation of thelr determination to reduce
the living, standards of thelr etployeens und of utii ning legislution of thiy type to
deny collective bargalning to thelr employees.

The proposed resolution I8 counter to.both the 1044 pledge of the Republican
Party and the recent policy statement of Prestdent Truman. It reverses the trend’
toward wider economic security for American workers and thereby lessens the
stability of our Natlon an a whole,

In the lght of a possible depresston or economic recesslon, Ylouse Joint Resolu-
tion 206 would place intolerable burdens on a wide section of our population, who,
even under present clveumstances, have not been able to rafve thelr standards
sufficiently to enable them to obtaln a minimum standard of heaith and decency,

It Is shocking and revolting that legislation of such far-renching import should
have been Introduced in the House of Repregentatives and passed by a vote of
246 to 53, withont a single hearing having been ordered and held.  The suspicion
s unavoldable that a swoothly organized and powerful lobby of wealthy, vested
infevests 18 behind this measure,

The United Office and Professional Workers of Ameriea ealls upon the Senate:
Finance Committe to kill House Jolnt Resolution 206, to condemn its supporters
in the House of Representatives, and to work for the defeat of this leglslntion
should it ever be reported out on the floor of the Unlied States Senate,

The Senate of the United States 18 an august body of our Government, It s
looked to by the prople for leadership and wisdom. In a period such as this,
where our Nation has before It proposals to spend billlons of dollars for arma-
ments and war preparations which are supposed to guarantee democracy abroad,
the Senate of the United States canvot afford to neglect the protection of the
democratic livelihood of any section of the American workers and might well
ponder whether such money would not better protect democracy at home if used
to enhance the economic welfare of the Amerlean people.

Mr. Sranvey. T shall endeavor in the brief time allotted to me—the
secretary of the committee has informed me that I have approximately
16 minutes to present my testimony-—to amplify certain nspects of
my prepared statement and to deal with certain other questions which
we, in the TOPWA, consider are highly important to convey to the
Members of the Senate. ‘

T hope that the shortness of the period allotted to me is an indication
of the “short shrift” which this committes will give to House Joint
Resolution 296 before relegating it to that limbo from which its specter
will never again arise to haunt the American people with insecurity
from unemployment and fear of destitution in old age.-

It appears to me and to the members of my organization more than
passing strange that during a period when the cost of living has risen
to the point where the purchase of the most elementary necessities of
livelihood, food, clothing, and shelter, is getting rapidly beyond the
means of the average American worker (the cost of living having risen
66 percent bewteen 1939 and November 1947) and on the same day that
the New York Times reports.that corporation profits in 1947 of 3,102
large corporations showed a gain of 37 percent over 1946, reaching the
astounding total of $9,228.000,000, or 12.2 percent return on the net
worth of these corporations (whose net worth, incidentally, has been
expanding at the most unheard of rate in history due to swollen and
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unconscionable war profits) we should be sitting here, before a body
which is supposed to represent the entire American people, discussin
or “negotinting” the extent to which legislation should be enactec
to “disembowel” us, )

The Crammman. Get to the point and come to the resolution and
forget the stump speech.

Mr. Staniey. I will come to it. It is not & stump speech. It may
-express the urgency with which we view this problem. '

'he Cramman, We would like to have a discussion of the resolu-
tion. We are glad to have you here, but there is no point in all of that
staff so fur.

Mr, Srancey., As I was saying—-

The Cramman. Go shead. . 'Elko your own head. There is no use
wasting the time of the committee or wasting your own time. Go
ahead. Take your own head.

My, Sxancey, Thank you.

AsTunid, it is passed strange that we should be sitting here discussing
or negotinting the extent to which legislation should be enacted to dis-
embowel us.

The said truth is that since the death of Franklin Delano Roosevelt,
the working people of our Nation, and especially its white-collar
workers, have been subjected by the Congress to one attack after
another, one deprivation after another. Not a single riece of legisla-
tion benefiting the common man hus emergiod from this Congress in
over 214 {eurs, while gains the workers made in the previous 12 years
are rapidly being tuken from them. Yet wo still sit here today to con-
sider whether more shall be taken away.

Tt is time to eall a halt. It is time to consider whether the Congress
and the United States Senate is going to act as the superboard of
dirvectors of the big husiness and vested monopoly interests in our
country or whether it is going to be the Government of all of the
American people, legislating for the common welfare.

If this is to be a Government of all of the people, this committee
must deal with the economic and human experience of the average
American, including those who work in all of the white-collar ficlds
and who make so vital a contribution to our economy.

Dealing with this experience and with these economic realities will
have to mean that our Congress will have to concern itself, not with
what can be taken away from the workers but what mast be done to
stop this pattern of the vast accumulation of wealth in the hands
of the few which results in the impoverishment of the mass of our
people and which is destroying the economic health, safety, and se-
-curity of our country.

The statement w?:i‘ch we have alrendy presented points out that
House Joint Resoltion 296 is being advanced by the most avaricious
and rapacious newspaper and insurance monopolies in our country,
who have always most strennously opposed the efforts of their em-
ployees to obtain a fair share of the wealth they produce.

This opposition is typified . she 5-year fight the employees of the
Metropolitan Life Insurance Co., with assets of over 814 billion dollars,
had to conduct in and out of the courts to establish their right to sit
down 'with officials of that company to even discuss the conditions
under which they work and by the seven long years’ fight conducted
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by the newsvendors in the courts and out against the Hearst news-
pu)l)‘ers to estublish similar rights,

'homas I, Stokes, writing in the World-Telegram of March 18,
1948, said of House Joint Resolution 296:

The foint resolution I8 the result of pressure from interests that would have
to pay soclal-securlty taxes under the Supreme Court deciston, Including insur-
ance companies and “sweatshop operators.”

No hearings on this measure were held by the Houske Ways and Means Com-
mittee, which voted suddenly one duay, without having presented to 1t unfavorable
reports from the Treasury and the Soclal Security Board.

The House exhibited the tendency prevailing under Republican management
of ylelding to interests, even though “ostensibly the body closest to the people.”

I have only this to say about Mr. Stokes’ article, apart from the
fact that it confirms the charge in our statement, and that is that such
yielding to the interests have unfortunately not only characterized
the Republicans but that the Democrats, too, to an overweening exwut;
share this servile, eringing, fawning attitude toward the “interests’
in our country, particularly in the vote on this bill, which passed the
House by the shameful vote of 246 to 53. -

. How else can we account for the action of the House in the face
of the charge of Representative kKberharter, made on the floor of
Congress and unchallenged here, that House Joint Resolution 206
“was not adequately considered by the joint committee hefore it was
reported for adoption.” He claimed, furthermore, that the com-
mittee voted on the resolution before a full copy of the Supreme
Court’s 1947 decision had been submitted to it um{ before the report
of the 'I‘reasur,y Department advising a change in the regulations was
submitted to Congress,

Let us turn our attention for a minute to the conditions and needs

of just two of the many groups of workers whom the provisions of
House Joint Resolution 296 would seriously affect and who are mem-
bers of the UOPWA, the insurance agents and the news vendors.
. In the face of the steeply rising living costs of over 65 percent
since 1989, the insurance agents employed by the Big Three industrial
insurance companies of the United States—Metropolitan Life Insur-
ance Co., Pruc*tsntial Life Insurance Co., and John Hancock Mutual
Life Insurance Co.-received increase in the same period in their
average earnings of but 45 percent. Thus, they are in the hole to
the extent of at least 21 percent since 1939. And these, mind you,
are the organized agents.

The vast bulk of insurance salesmen, still unorganized, are in a
much worse position, as the statement we have filed with you shows,
All of them are having the toughest time making ends mect and
keeping up the appearances which are necessary to effectuate the
sale of insurance.

Our surveys among our own membership reveal that their savings
are exhausted and that many of them are alveady in the installment
markets and are borrowing for ordinary, necessary living expenses.
At the same time, the sale of insurance is getting tougher as fhe average
American worker must meet the inflationary squeeze and cannot afford
to buy new or maintain his old insurance.

The lapsation rate on policies is on the increase, and the companies
are bringing -back old pressure methods to maininin the sale of
insurance.
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This is accompanied with finals and dismissals of agents for non-
production. This is far from a pleasing prospect for the insurance
men, and now House Joint Resolution 296 oven proposes to question
or threaten their rights to social-security benefits.

Then there is the man who will survive the threat of dismissal
and who “makes the grade.” He has spent 25 or more years in service
of the company, can no longer pound the pavements, and climb the
stairs. But the companies, if this legislation is enacted, will be able
to cast him off without even the miserable pittance provided by the
present Social Security Act for him to fall back on.

It is indicative of the Americanism of these insurance companies
thut while they batten on the money {n'ovided them by the American
people, they have no real concern for the public welfare by having even
the temerity to support House Joint Resolution 296, "Let us “look
sea” what happened to them since 1939,

Company Yoar Assots Compmuny Year Assota
Metropolltan.............| 1930 $4,100, 000,000 {| Pyudentinl. ... ... ... 1047 $6, 801, (00, 000
0. .. e oo 1047 8, 800,000, 000 1} Haneeck.. e 1930 B0, 000, 000
Prudontial. ... ... ... 1030 4, 000, 600, 000 D6 1 1947 2, 200, (00, 000

The nows vendors are even in a worse position. Their earnings still
range between a low of $20 o week and a high of $65 a week, that is
the organized ones. What the unor{mnized gel is very, very much less,
Contrast this with the minimum budget required by o fami y man with
two kids, he is the avernge news vendor, for & minimum standard of
health and decency and you find that he, purticularly, cannot make
ends meet and can lay nothing aside for the “rainy day” or old age.

Yet, the wealthy newspaper chains who supposedly are out to expose
evils in our society in order to correct them, are giving more concern
to the few cents they would have to shell out as their portion of the
social security contribution required by the law than in seeing that
the welfare of these people who make their enormous circulations
possible is taken care of,

Both the insurance agents and the news vendors do their business
under the most rigorous set of rules and regulations unilaterally issued
by the companies. They must report at certain places at certain times,
do a certain amount of paper work prescribed by the companies, can
be severed from the work of the companies at the pleasure of the
latter, are told by and large when and where they must work and are
sull)}'ect to regulation of the most detailed nature by the companies,

ut because, in many cases, they also happen to operate under in-
dividual contracts and, most of all, because the companies which em-
ploy them so desire, they make the clnim that these workers are not
employees but indivndualycontractors. Under this guise, Metropolitan
Life Insurance Co. has already secured the ennctment by the State of
Pennsylvania of a law which excludes their agents from the benefits
of unemployment insurance,

The UOPWA charges that there is more in the desire of these com-
panies to secure enactment of House Joint Resolution 296 than meets
the eye. The companies hope, through this means, of securing an
entering wedge not only to escape the payment of thetr social security
contributions for these workers and then to extend it to other groups
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now covered based upon equally specious contentions to those they
have ndvanced here, but they hope through this means to escape their
obligntion to engage in collective bargaining with these workers.
This right, won by these workers over many years of struggle both
in the courts and on the picket line, they wili’m\ver yield.

One last aspect of the matter and T will conclude.

1 have examined only a fow of the prepared stutements of those who
have appeared before this committee in favor of House Joint Resolu-
tion 296 but these suflice to illustrate an extremely important point.
The first of these is the statement of the Commerce and Industry
Associntion of New York, presented by its Mr. W, W. Zucker. This
statement limits itself to purely technical questions and the discussion
on them sounds very learned. But there is not a single thing in that
statement to show that the defeat of House Joint Resolution 296 would
adversely uffect a single one of the workers who may be employed or
have relations with the members of that association. The statement,
when stripped of its veneer of learning boils dewn to an objection that,
under the present law, some administrator will have to make an inter-
pretation of whether or not an mnFloyee is covered. What this Asso-
cinion of employers wants is that. the employer should make that inter-
pretation. ' We can be sure what that will be and where that will leave
the workers. That is right oui in the cold.

Secondly, we have the statement submitted by the National Associa-
tion of Insurance Agents, made by its counsel, Mr. Neville, Here
again, not one single word about the economic conditions of the people
we are dealing with or how they would be adversely affected by the
present law and this association purports to vepresent the local insur-
ance agents,

Tast, but not least, is the long, involved, highly technical statement
of Mr., Canfield of the American Pulpwood Association and the
American Paper and Pulp Association which, with consummate
verbingo seeks to indict the 'SA and the Internal Revenue Department,
for daring to declare what the intent of Congress was when it passed
the Socinl Security Act and asking the present Congress to tell us
what the Congress of 1935 intended as though the present Congress
is more competent of doing this than the Supreme Court on whose in-
terpretation of the law the FSA and the Internal Revenue Department
are required to rely.

Stripped of its verbinge, though, Mr. Canfield’s statement does pose
the issue and that is this: that the question is now before the Senate.
How will it legislate? To protect employees who, in point of fact, ave
as of this moment covered by the law or, is it going to turn the clock
backward and deprive these 500,000 to 700,000 Feople and their families
of these benefits#  That is the issue and no technical, wensel words can
distort it.

I have but one thing to suggest to Messrs. Zucker, Neville, and Can-
field, and that is to put the issue up to the persons involved. Ask them
whether they want to be covered. And then do ‘what they ask. Surely,
having provided a basic framework in our Social Security System, the
Senate of the United States should seek to welcome every person
whether on the borderline or over it who wants to come under the

rovisions of this law which not only benefits all those covered by it
But is an essential measure for aiding our country to cope with the
catastrophe which another depression in our country would represent.
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In conclusion, we ask this committee to kill House Joint Resolu-
tion 296. The United States Senate must not “sow the wind,” because
not only its individunl Members who do so, but the entire American
peo{)lo. will then surely “reap the whirlwind.” As Henry Wallace
suid today in a statement released through our union:

The extension of adequate soclal security to all groups of the population fs an
essential responsibility of the Federal Government. Our present social-security
programs lag far behind the needs of our people.

I thereforw favor the expansion of social xecurity by Federal legislation to
include the millions of working people now excluded and unfairly diseriminated
against. X HRewise favor provision for larger roolal-security benefits, which,
inndequate to begin with, do not today provide even a subsistence living because

of the rising cort of Hving.
T um utterly opposed to the Genrhart bill, House Resolution 206, recently passed

by a bipartisan conlition In the House of Representatives, which, instead of ex-
punding socinl gecurity, would narrow it by the exclusion of some 600,000 addi-
tionnl workers now covered, among them Insurance agents, news vendors, and
other groups, chlefly white collar,

The actlon of the bipartisans in voting for thix bill demonstrates once again
that they serve speelal interests rather than the general welfare,

Ax the Gearhart bill goes to the Senate for a vote, the people should speak up

and demand its defeat.
Thank you, Mr. Chairman.
The Cuamaran, Thank you very much.
Mr. Stantey. Thank you, sir.
The Criamrman. Mr. Linforth, please.

STATEMENT OF REGINALD H. LINFORTH, ATTORNEY, REPRESENT-
ING NEWSPAPER PUBLISHERS ASSOCIATION, SAN FRANCISCO,
CALIF.

The Cuamman. Will you be seated, Mr. Linforth, and give your
name, address, and occupation to the veporter?

Mr. Linvorrn. My name is Reginald H. Linforth. T am an at-
torney. and L am here this evening representing directly the Newspaper
Publishers Association of San Francisco, the Newspaper Publishers
Associntion of Los Angeles, the Newspaper Publishers Association of
the State of California, and vicarious other newspaper publishers as-
sociations throughout the United States, which associatious are listed
in my filed statement in detail.

This statement. is made in support of House Joint Resolution 296,
There are numerous groups of persons engaged in newspaper work of
one kind or another who are clearly independent contractors under a
proper application of the mmmmv{aw rule, but who the Social Secu-
rity Board could seek to classify as employees subject to socinl seeurity
if the presently proposed regulation were to be given effect.

There are the country, or in some places city, distributors who pur-
chase newspapers from the publishers and distribute them through
their own vendors and carriers. There are country or neighborhood
correspondents who devote only a portion of their time to gathering
und fowarding local news. There are the haulers of newsprint, who
use their own trucks, and there are the special writers and artists.

Tf the proposed regulations should become effective, an effort could
be made to declare these persons employees of the publishers for the
parpose of social security. Adequate machinery of administration
would be lacking and the results would be doubt, confusion, unneces-

74026—48- 18
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sary expense and prolonged litigatior for the so-called employers, and
widespread dissatisfaction and misgivings with respect to the })rinciple
of social security in general. For these immediate reasons, this state-
ment is made in support of House Joint Resolution 296.

But there are other reasons why the passage of House Joint Reso-
lution 296 is of utmost importance. Social security covers employees.
The extent of its coverage therefore depends upon the meaning to be
given the term “employee.”

Social-security legislation, as originally enacted, and as presently
existing, contains no specific definition of that term beyond providing
that officers of corporations are employees. This was not an over-
sight. It was in accord with the intent of Congress that the word
“employee” should be understood to mean what it means under the
common-law rule.

To date, this inteut has never wavered. The record shows that at
the time of the original enactment of the social-security laws, and at
the time of their subsequent amendment, Congress steadfastly refused
to include a specific definition. This intent was reflected in Treasury
Regulation 107, section 403.204, which adopts the common-law rule.

otwithstan(iing this clear evidence of congressional intent, those
charged with the duty of administering social security have been zeal-
ously working to expand its application by going far beyond the limits
of the common-law rule in determining who are employees. In this
}‘)ractice, they have had support from some of the courts, Thus, there
as bezn both administrative and judicial encroachment on legislative
prerogative.

The proposed regulation is typical of this practice. TIts purpose is

a broadened definition of employment to extend social-security cover-

" agre to persons who under the common-law rule have always been inde-

pendent, contractors. In doing this, the regulation attempts to sub-
stitute for the common-law rule, with years of judicial interpretation
and application behind it, a vague and untried substitute,

It 1s submitted that a definition of this type, which includes six
tests, is not workable. It would not be workable if it contained anv
number of tests or only one. The complexities of the social and in-
dustrial life of this country are such that the application to them of
any preconceived formula must necessarily result in inequities and
absurdities. .

As long as the policy is to make social security applicable only to
employees, it is esential that the term be defined in the light of the
common-law rule, the woikability of which has been demonstrated by
its application throughout the years to changing conditions, If, how-
ever, the purpose is to extend social-security benefits to those who
are not employees, it should not be done by tampering with the estab-
lished definition of employment, but only by the specific inclusion in
the law of those persons or those classes of persons whom it is desired
to cover.

No opposition to the orderly and proper extension of social-security
benefits to such persons as those who have been mentioned or to others
who are self-employed is to be inferred from this statement.

On the contrary, it is recognized that there are many classes of per-
sons to whom the benefits of social security should be made available.
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It is understood that work along these lines is already underway and
that an advisory committee is making a study of the subject. This
is proper and in accord with orderly procedure. . .

t has been argued that House Joint Resolution 296 is designed to
prevent the desirable expansion of social security. This is not true.
It is designed only to prevent the expansion of social security b
improper methods. Unless it is enacted, the proposed regulation will
become effective, and the Socin) Security Board, aided thereby, will
take over the prerogatives of Congress and determine for itself who.
shall and who shall not be covered. . .

Those in behalf of whom this statement is made earnestly submit.
that there is a fundemantal question here presented which is far more-
important to the ultimate welfare of the country than social securit,
itself. The question is, Shall the checks and balances of a three-branc
form of government be preserved or shall the legislative branch sur--
render is prerogatives to the administrative branch?

If the latter is the answer, the fundamentals of democratic gov-
ernment are in hazard, and the ground work will be laid for the de-
velopmeit of dictatorship at the hands of an administrative agency
operating beyond the control of the electorate.

The passage of House Joint Resolution 296 is respectfully urged
by the San Francisco Newspaper Publishers Association, the Los
Angeles Newspaper Publishers Association, the California I‘fewspupel‘
Publishers Association, on whose behalf this statement is presented,
and also by the following associations:

Northwest Newspaper Publishers Association, Texas Newspaper
Publishers Association, New England Newsxapers Publishers Asso-
ciation, Pennsylvania Newspaper Publishers Association, Allied Daily
Newspapers of the State of Washington, Boston Newspaper Publish-
ers Association.

I have also been asked to affirm the support of House Joint Resolu-
tion 296 and the opposition to the proposed regulation set forth in
statements sent direct to_this committee by American Newspaper
Publishers Associations, Inland Daily Press Association, Chicago
Newspaper Publishers Association, and the New York State News-
paper Publishers Association.

he CratrmaN. Thank you very much for coming.
Mr. Linrorr. Thank you, Mr. Chairman,

STATEMENT OF ;. M. GEORGE, GENERAL COUNSEL, NATIONAL
ASSOCIATION OF DIRECT SELLING COMPANIES, WINONA, MINN.

The Cramvan. Will you be seated, please, Mr. George, and give
your name, residence, and occupation to the reporter?

Mr. Georee. My name is James M. George. I live in Winona,
Minn. I am general counsel for the National Association of Direct
Selling Companies.

In view of the lateness of the hour, I should like permission of the
chairman to turn my prepared testimony over to the reporter to be
included in the record.

The Cuairman. It will be put in the record.

(The statement is as follows:)
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STATEMENT OF J. M. GEORGE, GENERAL COUNSEL, NATION AL ASSOCIATION OF DIRECT
SeLLING CoMPANIES, WINONA, MINN., BEromk THE COMMITTEE ON FINANCE,
UNITED STATES SENATE

My name is J. M. George, of Winona, Minn. T am general counsel of the
Nlutlmml Associatfon of Direct Selling Companies, having its office at the same
Dplace,

The members of that association are all engaged in the marketing of mer-
chandise which reaches the consumer by house-to-house sales meothods, The
typical operation, very briefly described, consists of establishing contacts with
individuals whose function is to make or negotinte sules to consumers or users
through personal calls made upon them.

There are from three to four thousand of such companies in this country, the
great majority being comparatively small establishments, About 160 of these
companies belong to this association. Less than 10 percent of this group do an
annual gross sales volume of $1,000,000 or more,

It is impossible for anyone to suy how many salespersons there are in this
particular distributive field. We do not have this information; there are no
census figures.

Each company has what it ealls fts list,  This ig 2 Hst of names of individuals
who during the pasi vear or similarly selected period have had some sales trans-
actions with the company.

In any company’s list there are names which are on the lists of one or several
of such compunies. Tt s a common practice for these individuals, within their
own choice or diseretion, to carry the lines of several companies, both com-
petitive and noncompetitive, There Is, of course, a continual change in the
personnel of these various lists. There are new people coming in and others
drepping out for one reason or another. Both good and poor producers of busi-
ness come and go for various reasons which they themselves deem adequate.

Many are housewives working together augmentation of family income. Many
are in to tide themselves over between changes in other gainful occupations.
Many nre superannuated persons or those who for other reagons are not em-
ployable. Less than half of them, by far, are regular and persistent operators,

These individuals are totally free as to time put {n at selling, as to their
choice of customers, as to which company or how many companies with whom
they may have selling connections, and totally free as to the method, manner,
and means of their operations, They may, without any lability to themselves,
<hoose to put in no selling time whatever, and they may operate and suspend
operations whenever they desire,

These facts and details arve given to show the contrast between a list and a
pay roll; to show that income is irregular and is meagurable or limited solely by
the ambition, disposition of free choice of the individual; to show that they are
freee-lance operators having no ebligation to perform any function except as
they may choose: to show that they receive profits or commissions as dis-
tinguished from regular or measurable wages; to show that they are one step
further removed from an employment relationship than an independent con-
tractor—an independent contractor having a mission which he must perform
and which, if not performed, can lay him liable to the other pavty, and this is
not true in the case of these individuals,

Notwithstanding these fucts, we fear that under the proposed new adminis-
trative regulations our operations will be classified as employment. At least we
know that under regulations as sweeping as these anything could happen, and
no one can tell his fate until the proposed broad administrative discretion is
exercised, The proposed regulations throw the situation wide open,  They point
out specifieally that yardsticks laid down thereln are not exelusive and that
one or more of those specifically mentioned may be used in reaching a decision.
These proposed regulations, if adopted, are an administrator’s dream come
true,

Competition among our own companies and with other types of distribution
has developed capable management., Capable management conducts experiments
-and research., Years of experience coupled with experimentation and applied
research under good management has taught us that the individual who sells
or produces sales in this field is definitely uncontrollable, that efforts or desirves
to control him are futile, and that the cost of attempted controls is wasted.

The answer is simple. The customary elements and conditions normal in the
employment relationship are almost totally lacking in the relationship of our
«companies with these individuals, Thus, their activites are carried on entirely
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away from the place of business of the company and not under the company's
observation in any respect. 'Cime put in cannot be controlled ; the way of doing
the work cannot be controlled, These companies are unable to make them report
regularly or at all. These companies would be unable @ v check the accuracy of
such reports if made. Their working time caunot be restricted by the company
to its own project., No wages are pald, and no money belonging to these individ-
uals I8 ever in the possessfon or under the control of the company.

The normal elements of the employer-employee relationship involve a place
of work being furnished, the perforinance of work under the observation and
supervision of the employer, the definite control of time put in, the availability
of first-hand information relating to services performed, a regular wage or com-
pensation hased usually on thne put in, and the possession and control of funds
belonging to the omploym- prior to the timo of payment of employee compensation,

Now, the definite absence of these elements normal to the emnployment relation-
ship makes it impossible for these companies to comply with the requirements of
a law and regulations designed to tit what is commonly and ordinarily under-
stood and recognized as an employer-employee relationship,

It may be interjected here that the methods and procedures of operations of
these companies are traditional and were tixed long before the Soctal Security
Act was thought of.

If, under the social-security system, these individuals are called employees, we
have no way to meet the situation.  Our companies could only resort to reports
from the individualy which they cannot get and the accuracy of which could not
be checked If they could be obtained,

It is important to note there that in making reports the interest of these indi-
viduais is adverse or antagonistic to the interest of the company.

It must be here again emphasized also that these companies do wot have pos-
session or control over money belonging to these individuals, Yet, if they are
declared to hbe employees, the companies have the responsibility of remitting the
employee tax under soclal security and the income-tax withholding under the
income-tax law. 'Fhis is a serlons matter, and in most cases the compuanies wilt be
confronted with payment of these items out of their own pockets,

Declaring these individuals to be the employees of the companie-s confronts such
companieg with other punishing difliculties,

There is immediately raised o question of tort liability for the acts of these
individuals, yet the companies have no way of taking steps to reduce the occur-
rence thereof. These individuals own and control their own motor vehicles and
the upkeep or neglect of the sams,

There also arises the question of liability for accidents which may happen to
the individual himself, the cowpany having littie or no opportunity to know or
learn whether at the time of an accident or an injury the individual was engaged
in his own affairs, upon pleasure, or upon business with someone else

‘There arises also the question of meeting the requirements of State workmen's
compensation acts and State-imposed industrial insurance,

A question immediately comes up relating to the matter of meeting the re-
quirements of the vartous State foreign-corporation statutes and the imposition
of various additional forms of State taxation in the 48 States.

In many States a conflict is established between Federal and State.unem-
ployment-compensation reqnirements, These companies will be subject to the
full 3-percent Federal unemployment-compeusation tax, and yet no unemploy-
ment-compensation benefits would be payable because of such contributions in
States where the persons held to be employees under the Federal law are not
employees within the meaning of the State Iaw. The full 3-percent tax would
thus go into the general federal Treasury and would not be used for unemploy-
ment-compensation purposes at ali. None of the States follows the economic
dependency concept used in the proposed regulations, and this question might
immediately, therefore, arise in all or most of the Statex,

These companies would be compelled to reorganize and set up artificial sub-
stitutes for the normal employer-employee elements naturally absent in their
relationships with these individuals. They, in fact, would be forced to revamp
thoir business nrocedures so as to take on the unnatural elements of an em-
ployment relationship with no benefits to themselves therefrom and with great
additional costs of operating.

Since the beginning of the social-gecurity system in this country, these in-
dividuals have regularly been classified by the Treasury Department ag non-
employees under the long-standing regulations which are still in effect. These
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old regulations are based on the commmon-law concept, That is a concept which
is widely understood by businessmen, lawyers, and the courts. It was the
concept or test which Congress intended, as is shown conclusively by the legisla-
tive history pointed out in detail in the House committe veport on Hou ¢ Joint
Resolution 208,

No concept, test, or yardstick may ever be available to the extent that there
conlil be no reasonable differences of opinion in application of the same,

However, hundreds of precedents have been established in the socinl-security
system under the common-law test. The test of economic dependency is prac-
tically unknown. As a matter of fact, the United States Supreme Court, in
the deetston announcing the new doctrine, was badly divided as to whether
the actual holdings of the Court in the case were in conflict with the stated
doctrine,

It has been said by its opponents that House Joint Resolution 206 has been
migentitled by reason of reference to maintenanee of status quo.

The status quo referred to s that which existed nnder the common under-
standing as to the meaning of the statutes nnd the provisions of the adminis-
trative regulations in effect since the beglnning of the social-gecurity system
in 1938, (See the House committee report on this resolution.) It means the
actual functioning and application of law and valid regulations up to the time
of the deelslon in the Silk case,

The reasonings and purposes which brought about the introduetion of this
legislation are purely temporary in nature. It i3 not its purpose to do more than
temporarily hold the situation as it had been for the 12 or 13 yeurs following
the establishment of the system.

Not only the President but both Houses of Congress and both politeal parties
are committed to a general overhaul of the social-security system, including
coverage of self-employed persons and other categories now specifically exempt,
and the sole purpose of House Jolnt Resolution 208 is to keep things as they have
been for many years, during that short interim period from now until Congress,
after due considerntion and study, can get to the job of carrylng out general
social-security revision,

It is reasonable to ask, “Why, after 13 years of operating under a well-estah-
lished policy, should the entire pleture be reversed in the face of the committed
intent of Congress to shortly, after due study and consideration, take up legls-
Iation in the nature of general amendments to the existing law?”

Tt would seem that application of the Supreme Court decision in the Silk and
allled cases and the resulting propesed regulatlons constitute legislation by
Judicial @ ciston and administrative action, and that this declsion and these
cegulations constitute a plain anq clear usurpation of the functions and rights
of the Congress,

We respectfully submit that Congress should not stand by and see this done,
This {8 not & party question, It is a question of whether or not the Congress
shall surrender to the courts or to the executive departments the functions which
belong exclusively to it,

It is further respectfully submitted that there i3 only one issue involved in this
piece of legislation, and that issue is who has the power to make and amend
our laws,

Jongress may do what these regulations propose to do if it so chooses, If it
should 8o choose, Congress {8 not compelled to net retrospectively,

If a change of this character {8 made by an administeative agency it must act
both prospectively and retrospectively or the action will not stand up in court
since the whole theory of the proposed regulations is that Congress intended
the coverage which s now administratively proposed at the time the legislation
wias originally passed in 1935,

If under the new concept contained in the proposed regulations an individual
is deelared to be covered, lie must be covered all the way back, subject to statutory
Hmitation, There has been no change in the statutory definition of 1935, If the
resulting vetrogetive tax liability is not enforeed or if it s conditionally waived,
as is provided in the published version of the proposed regulations, the result is
free retroactive wage creditg for benefit purposes, as this wage credit cannot be
waived by the Government. This is inconsistent with a contributory system and
tends to break, it down.

These retrogetive repercussions resulting from the placing of the proposed regn-
lations in effect ave enough in themselves to compel Congresa to take the situation
fn its own hands and to stop free wage credits and tax foreglveness, and there-
after, when the proper time comes, to act prospectively upon study and due con-
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sideration of the entive subject matter.  House Joint Resolution 296 paves the
way for this and nothing more,

Oppanents have said that this legislation will deprive several hundred thou-
sand persons of benetits,  ‘There is no foundation for such claims. The resolu-
tion takes nothing away from anyone, No awards made in good faith will be
ennceled, The (rufh of the matter ks that the legisintion will prevent the award-
ing of u large number of benefits on anoneontributory basis to persons who, under
the present vegulations, rullngs and precedents, are not entitled to them, The
only question here is who makes the laws entitling people to benefits—the Supreme
Court, the administrative agencies, or the Congress,

¥ appeared before this committee in 1939 in opposition to the House mendment
pProposing to cover sales persons and independent contractors for OASI purposes.
That proposal wis caretully and exhaustively considered in the heavings, It
was definitely and positively rejected, even though unemployment compensaticn
was not involved in the amendment,

It is now difticult to understand court decislons and regulations which propose
to write into tie lnw the very thing which Congress then rejeeted, and not only
that, but to make the new concepts applicable to unemgployment compensution as
well,

Honse Joint Resolution 206 18 entively consistent with the action that this com-
mittee and the Senate then took. A rejection of thin resoiution would be as
definitely inconsistent,

We are not opposed to the granting of soclal-seeurity heneflts to independent
contractors and selt-employed persons, but we assert that they should be covered
as such and not by their being arbitrarily classified as employees,  Such misclassi-
fleation woulld result in distortions, disruptions, and unnecessary hardships and
would create eollnteral problems and hardships of 2 most seriouy nature which
are, in most eases, entively outside of the fleld of soclal security.

With the consent of the chalrman, I should ke to submit for inclusion in the
record a copy of the protest which this association flled with the Bureau of
Internal Revenue in respect to the proposed new Treasury Regulations.

IN R Proposkp EMPLOYMENT Tax ReGULATIONS WITH RESPECT TO KMPLOYER-
EMrroves RELATIONSHIP

DEPARTMENT OF THE TREASURY,
BUREAU OF INTERNAL REVENUE,
Washington, D. C,

GENTLEMEN : P'ursuant to section 4 (b) of the Administrative Procedure Act
request 18 hereby made for consideration of the following statement of views
prior to the proposed final adoption of the nbove-mentioned regulations. This
statement Is presented in the interest of business enterpriges engaged in manu-
facturing und handling merchandise for distribution by house-to-house, or
personal-contact selling,

In the United States there are some 3,000 to 4,000 such concerns,

The typieal operation consists of getting contact with individuals whose function
is to make or negotinte sales to the consumey or user by personal ealls,

The ontstanding feature of these relations between these concerns and such
individuals are the complete cconomie independence of the lntter and the practical
impossibility of their control,  These individuals ave self-controlled and in fact
III';‘ small-business men completely in charge of their own economice success or
faflare,

Nothwithstanding these ontstanding features or factors, which are typleal, they
cannot be established in the face of these regulations as proposed for final
adoption,

According to tradition, general understanding, and usage, these individuals
hitve always been classed as tndependent.  The State minimum-wage acts have
never been applied to them. They were by common consent left out of any
application of the National Recovery Act in the early 1030's, They are ex-
pressly exempted from application of the Federal Fair Labor Standards Act.

Notwithstanding these important factors, these individuals may and probably
wiil be tneluded under the Social Security Act hecause of the context and pur-
port of the proposed regulations,

These proposed regulations stress the points §n the recent Supreme Court
decisions in the 8ilk, Greyvan and Bartels cases indleating an employee status
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and to & marked extent play down or ighore the points in such decisions Indient-
ing independence, In faet, under the provisions, taken as the yardstick for
determingtion of status, the holding of the United States Supreme Court in the
Greyvan caxe was not Justified,

that the proposed regulations go well beyond the scope of the recent Supreme
Court decisions may be seen by directing attention to the subsection of the
regulations covering the subject of integration. The Supreme Court in the
Silk eare clearly pointed out that production and distribution are separate
segments of business and that it was not the intention of the Congress to change
normal busfness relationships,

Further, it may be polnted out that there is direct conflict in the proposed
regulations between the provisions vespecting the subject of permanency and the
subject of control.

It is respectfully submitted that the proposed regulations go beyond not only
the foregeing pronouncenients of the Supreme Court on the subject matter
but also the intent of the act,

Unfortunately, not yet hax the attention of the Supreme Court been ealled
to an instance of expression of legislative intent on the part of the Congress,
which 18 not only pertinent but should be decisive as to the meaning of the
statute Involved in its reference to the employer-employee relationship, It s
submitted that this instance should be considered by the Bureau in the writing
of these regulutions, and for the information of the Bureau we invite attention
to the following facts:

House biill No. 66385 was introduced in the first session, Seventy-sixth Congress
for the purpose of genevally amending the Social Secarlty Act,  As Introduced
in the House, it contained as to titles VIII and IX relating to old-uge benefits
and unemployment insurance, the following definition of employee:

“x » x It alse includes any individual who, for remuneration (by way of
commission or otherwise) under an agreement or agreements contemplating a
serfes of similar transactions, secares applications or orders or otherwlse person- .
ally performs services as a salesman for a person In furtherance of such person's
trade or business (but 1who is not an employee of such person under the laae of
master and sereant) ; unless (1) sueh services are performed as a part of such
individual’s business as a broker or factor and, in furtherance of such business
as broker or factor, simitur services are performed for other persons and one
or more employees of such broker or factor perform a substantinl part of such
services, or (2) such services nre casual services not in the course of sueh indiviad-
ual’s principal trade, business, or ocenpation.”  (Emphasis supplied.)

The Senate, after giving this particular House proposal extensive and careful
consideration, struck it from the il The House and Senate conferees aceepted
the decision of the Senate, and the proposal was lost.

It would seem, in the face of this clear indication of intent, that if in the Interest
of social security any movement is made to extend the meaning of the present act
substantially beyond the ordinary “master and servant” concept, such movement
should be made by legislation and not otherwise. Certainly, this indieation of
intent will come before the Supreme Court eventually, The attention of that
Court to the snme has already been invited by a clrcuit court decision.  See U. S,
v. Mutual Trucking Co. (141 F. 2d 605), (C. C. A. Gth).

During the 1947 sessfon of the Congress, the Senate Finance Committee Report
No. 878, concerning H. R. 8097, said;

“The definitions of ‘employment’ and ‘wages’ in these statutes are broad. In
a statute such as the Socinl Security Act, enacted by the Congress ns a wide
measure of attack against some of the insecurities growing out of & complex
economic environment, Hmited and constricted definitions were neither appro-
priate nor feasible, Providing broad exemptions and limitations which had
discernible grounds, the Congress otherwise left the term ‘employment’ as mean-
ing breadly ‘any service, of whatever nature, performer * * * by an em-
ployee for his employver * * *' and ‘wages’ as meaning ‘* * * gal] re-
muneration for employment * * *° for gubscquent statutory clarification as
the necessity manifested itself. (Emphasis supplied.)

“Clearly, all who render services in the processes by which goods come to he
produced and distributed and the facilities of modern life come to be provided
are not employees, Many who serve others in these processes are in effect self-
employed, have the independence of contractors, stand in a different relation to
those with whom they participate in bringing these processes (o final fruition
from that of employee, or servant, or agent,”
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This bl setting up an exelusfon of news denlers from olussiflention ns em-
ployees under the Social Security Act wis passed by Congress and poeket-vetoed
by the President,

The Copgress here cluimed for itsell' the right to change ity own genegal
langunge,

Fhe Congress also in effeet overraled the Supreme Gonrt in (he Hearst Newshoy
decision by putting a provision, speciflenlly for that purpose, in the Taft-Hartjey
Aet, Thus, so far ax Inbor relations are concerned, the board concept of el
ployment adopted by the Supreme Court eannot be applied, and the pronounce-
ment of the Senate Finnnee Commiittes indieates the imminenee of enrly action
to strike sach concept from the reatm of the Sochtt Security fleld,

Since the deelsion in the Sitk case, there have beon several decisfons by the
clrenlt and distriet courts which have applied the principle of the Silk decision,
yet have deciared for the existence of an independent status for persons elntmed
administratively to be enptoyees.  (Peviodical Publishers’ Sepvice Bureau, Ine.
v. Brady, ©. C. I, Unemployment Insuranee Serviee, par, 9318 (N, D, Olijo, 1147) ;
Henry Broderlek, Ine, v, Squirce, ¢ CO 1L Unemiployment Insurancee Serviee, par,
0315 (C. C. A, 9th, 1047) 5 Woods v. Nicholes, 163 1. 24 615 (C. . A, 10th, 1947).)

The disposttion of the lower courts to give a narrow construction to the deci-
slons of the United States Supreme Court on this subjeet ix totally at variance
with the unjustitiably broad interpretations adopted by these regulatfons,  Ac-
cordingly, this situation venders it reasonably certatn that a multiplicity of ti-
gation on this question will ensue, vresulting in still further confusion.  The
proposed regulations actually Invite lHtigation on the part of any concern having
relattonships of the kind involved,

We should like to emphasize that under these regulations and in the light of
the varying court decisions, most concerns affected will choose to ltignte, This
will result in an extremely undesivable position for the Burean, and it g respect -
fully submitted that if this question were settled legislatively, this great flood of
litigation would be stemmed,

The objectionable results that would flow from the adoption of these regulations
cannot be prevented by spot changes or amendments, but would require whole-
sale revision of the entire job.  Not only the context, but the purport and tone of
the proposed regulations and the welght ziven to varfous factors constitute un-
Justified interpretution of the court decisions.

Attentlon is invited to the faet that throughout the regulations failure I8 made
to distinguish between speciflcations ag to the result to be aecomplishied and con-
trol of means, manner, and method of operation,

Typically, in house-to-house selting, the compuny never has possesslon or eon-
trol of any funds belonging to the elnimed employee,  Purthermore, s no wages
arve paid, and as the earnings of the individual are not measurabte by time or other
avatlable yardsticks, there is no practical means whereby the amount of taxable
earnings can be estublished, and no means of definitely assuring collection of the
Federal insurance contribution tax from the individual, although the company {8
responsible for such collection,  Of course, it may he sabd that the base for the tax
may be established by estimates or guesses, or upon the basts of informution
furnished by the individual who, In respeet o the furnishing of the same and its
purposes, is a party adverse to the taxpayer, This is hardly & sound basis for the
establishment of the amount of the tax or the operation of tax administration,

It is obvious that none of our ohjections to the regulations set forth above is
based upon the additional burden of the tax, .

We do most strenuonsly object, however, to the resulting economie fmpact upon
our business coming from matters outside of the soctal relattons tield which will
he caused by adoption of the proposed regulations,

The moment the individuals in question nre included under the Social Security
Act as employees, the courts will be clearly invited to hold the compunies respon-
sible for the torts of these individuals despite the facet that the companies have no
practieal means op possibility of controlling the nction of such individuals, no
supervision over the vehicles which they operate or their care for siafoty purposes,
Immediately, we are confronted with employers' linbility, contingent Habilitles,
personal injury and property damage liabilities, all with respect to the doings
of individuals entirely on their own and snbjeet to no practieal controls by which
the companies could protect themselves from or reduce the occurrence of such
liabilities.

Kurthermore, declaration of thexe individuals to be employees would bring
about the applieation of foreign corporation statutes of states and various new
forms of state and local taxation.
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The coverage of these individunls automatically revamps and changes the legnl
and busineus status of 1he companies involved, an effect which it s dificult to be-
leve that Congress intended.

We also wish to assert that we are not opposed in any way to such economic
benefits as application of the act might give to these individuals. We believe,
however, that there {3 & much better way to accomplish it without the terrific
impacts coming from doing the same by way of broad regulations of this kind.

We are entirely in favor of granting independent contractors and self-employed
porsons in general the benefits of social security. This, however, is definitely
a matter for legislation and not a matter of administrative rule making,

Congress has recently indicated an intention to clarify its own definition of the
word, “employee.” It has also claimed the right to do this legislatively. It also
has indicated that when the clarification comes it will be contrary to the concept
announced by the United States Supreme Court.

It might also be stiated that members of the House Ways and Means Commitice,
on the floor of the House, stated during this year an intention to bring up further
legislation changing the meaning of the word “employee,” with a view toward
Hmiting the concept expressed in the Silk decision,

The House Ways and Means Committee has alrendy given serfous consideration
to the inclusion under social security of persons having self-employed stutus,
The Treasury Departimnent, ftself, through a gpecial study, has determined that
this is administratively feasible. Legislation of this kind {8 undoubtedly im-
minent and should be passed with the least practicable delay, New legislation on
the foregoing subject matters would eliminate the necessity of the present regu-
lations and the objectionable results which would flow from them and at the
same time accomplish every social purpose which the proposed regulations are
atmed to produce.

It Is respectfully requested, in view of the points and objections here raised,
and the territfic Impact that the adoption of these regulations would have on
the companies in whose interest this stutement is made, that the effective date of
the proposed regulations be indefinitely postponed until such time as the Congress
may pass new legislation which will avold all of the uncertainties and difiiculties
of operating under the propoxed regulations,

Respectfully submitted.

J. M. Grorar.

105 CENTER STREET, WINONA, MINN,

- Mr. Georae. 1 should like to make some oral statements in connec-
tion with the testimony that has come up here in the hope that I can
clear up some of the facts that scem to be in dispute.

The Citamrman. Proceed, please, May T ask you to tell us some-
thing about the National Association of Divect Selling Companies.
What is that? ) o
. Mr. Georae. The National Association of Direct Selling Companies
is an association, a trade association, in the house-to-house selling in-
dustry. This trade association operates a headquarters. I am in
charge of it and the functions of the association are to assist and help
companies in this industry who are members of the association on mat-
ters which are of industry-wide importance.

The Cuarmax. Who belongs to it? What is the scope of it?

. Mr. Grorae. There are approximately 160 members, large and small,
in this particular field. e field consists of about 4,000 to possxbl{
5,000 companies, most of whom belong to no trade organization, and
do not represent those companies except that I am quite familiar with
the entire field. I say that there are 5,000 companies by reason of the
fact that the only information on the subject 1s mailing lists. I saw
a reliable mailing list and checked it over. It had somewhere around
4,500 names, and T found that about 20 percent of the names were serv-
ice companies doing business with direct selling companies. There
are no census figures on it, and nobody knows how many salesmen there
are,
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It has been said these henrings that Federal operations under the
roposed regulations would produce coverage uni}ormit between the
i:*e( eral unemployment compensation tax and the tax collections under
State Iaws, Insofar as this applies to the people in the field of house-
to-house selling, this is definitely incorrect.

Yesterday, as you will remember, Mr. Adler, Mr. Wiley, and Mr.
Campbell ench testified that insofur as their companies were concerned,
their salesmen were not covered under any State unemployment com-

sensation law, and those companies cover all of the States in the
nited States in the extent of their business.

On behalf of our association, I keep rather close track of matters of
this kind in the house-to-house selling industry and am accordingly in
a position to state to you that the shituation thresghout the industry
is as represented by these three witnesses, In other words, the existing
situation is that house-to-house selling is not covered under State laws
whether those laws specifically provide for the common-law test or
whether they have adopted one, two, or all three of the so-called a, b, ¢
tests. It is perfectly patent from the heavings so far that it is the in-
tention of the Federal Government to cover the salespeople of the
concerns in this industry under the proposed regulations,

As a matter of fact, since coming here I find there is no doubt about
it; they have expressed the intent to cover us,

The Cuiameman. May I interrupt to ask whether they have covered
any of your people so far as you know ¢

r. Grorae. In the whole list of direct selling companies, including
and outside of our membership, I know of not over }our or five com-
panies that are not covered either federally or by the States. In fact,
I know of none that are covered by States. These four or five com-
panies might be, but they are under Federal coverage. There are only
four or five and they are nontypical companies, having elements that
are not typical of direct selling in general.

The Cuarman, Can you tell us what are the nontypical features of
those companies

Mr, Groree. One of them owns the equipment and pays a minimum
income. In another case, which may be t{picul of a coque more
within the five, they have a_manager traveling with the salespeople
and he controls their time and the details of their work,

The Cramaan. Controls their efforts and tells them who to call on$

My, Georgr. He goes with them.

The CHAIRMAN. !i-lo goes with them?

Mr. Grorer. That is not typical in direct selling, because it is an
uneconomical method of operation.

The CuairMaxn, But in that case, he exercises surveillance over their
activities?

Mr, Georee. He is with them during the working time and he knows
when they start and when they stop, and he knows what they do, and
he has all of the elements of normal employment which gives the
fom l;l}y a chance to comply with a law like this without serious
rdship.

The (If)lmnm.m. Do you know of any typical company that is under
coverage at the present time

Mr. Groree, I know of no company that is typical of the entire
field. There is one company that exercises field control to a very
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definite and marked extent, but they voluntarily came under and
never raised the question. They came under immediately without
any question of litigation, and when withholding for income tax eame
in, and when they found out that they had to withhold at first 5
percent and then 20 percent, they were somewhat sick of the proposi-
tion. That is the only one that comes anywhere near a typical situa-
tion that is in, that T know of, .

Accordingly it is perfectly plain that the result of these regulations
will not be to bring about a uniformity. as n uniformity presently
exists, but instead to foree the industry under a Federal coverage
which does not exist under the State unemployment compensation
Inws. It is further obvious that unless and until such State Inws are
changed by State legislatures, the present uniformity will be destroyed
and the net effect of our inclusion under the Federal Unemployment,
Contributions Act will be to impose an unwarranted and unnecessary
burden upon our industry without in any way affecting the unemploy-
ment compensation benefit vights of any individual.

During such coverage our industry will be subject to the full
3-percent unemployment compensation tax, which will be covered
into the general revenues of the Federal Government,

The question is not even one of electing to come under State unem-
ployment compensation Jaws, since election is limited to the election
to cover employees and the individuals who operate as salesmen for our
concerns are hot employees under State laws or concepts,

Like all industries, there are a few divergencies in the method of
operation, and as I remember, there ave three or four of the direct-
selling companies which are covered under the Federal act. T am
uncertain as to whether or not these have been held covered under
State Inw. Those are the ones I was talking about when you ques-
tioned me. However, I am quite positive on the point that none are
covered under State law who are not covered under the Federal law,

T am talking now to the point of uniformity. A particularly impor-
tant matter which was developed during Mr. Ewing’s testimony is
that the Federal Security Agency has, almost from the beginning,
been at substantial variance with the Treasury in determining who
are and who are not employees. One thing is certain: That both
agencies were in initial agreement in view of the fact that they each
in 1936 promulgated identical regulations, ench based on the common-
law rule of employer and employee.

We do not know whether this divergence was substantial by 1939,
but T do know that extensive socianl-security hearings were held at
that time and there is no indication in the record that there was any
serious disparity between the Treasury and the Social Security Agency.
Again in 1946, T understand that there were very extensiv: hearings
covering a period of many weeks and that both the Treasury and the
Federal Security Agency testified at length. It does not appear that
Congress was then advised by either agency at that timne of any
disparity between the tax and benefit decisions. .

Furthermore, in addition to the positive statement referrad to this
morning in the 1940 Federal Security Agency Annual Keport, it
should be mentioned that, so far as I know, no annual report before
or after that date has advised the Congress of the situation which is
now stated to be so serious.
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Too, the testimony this morning of Mr. Ewing clearly indicates
what many of us believed to be the case Jong before the Supreme
Court decisions, namely, that the Federal Security Agency was award-
ing benefits to persons ineligible therefor under the Social Security
Board’s own regulations, It is quite obvious from his stutements this
morning that not, only were these awards made under a theory at
variance with their own regulations but in disregard of the lower
court decisions which he referred to as occurring during this period
and which he said they disagreed with. It seems perfectly obvious
that if the Federal Security Agency had come forward with an actual
change in regulations to conform with their administratiye practice
several years ago, the matter would have been brought to the atten-
tion of the Congress before it had long continued, and doubtless an
effective remedy wonld have been found at that time.

It is pertinent to point out for the record that the employer’s evi-
dence is as accessible to the Federal Security Agency as it is to the
Treasury for use in reaching status decisions of individuals involved.
Accordingly I eannot understand the explanation which has been
made that the difference between the Treasury decisions and the Fed-
eral Secnrity Agency decisions is that one rests upon the employer’s
version of the situation while the order rests upon the employee’s
testimony as to the situation. The information of both sides of this
relationship is available to both agencies.

It may also be pointed out, however, that on benefit status determi-
nations the employer is not a party even though he may be very much
interested, and in case of an award the em{)l()ym‘ is afforded no oppor-
tunity to appeal to the courts on the legal question involved.

Numerous references have been made to the recent Supreme Court
decisions which are the avowed basis of the proposed new regulations,
QOdly enough, no reference has been made as to the actual holdings
of these Supreme Court decisions. It will be remembered that the
principal decisions—the Silk and Greyvan cases—each involved situa-
tions where the Treasury had found sufficient direction and control
being exercised as to warrant their holding of coverage under the
social-security tax laws and the present regulations. The appeal to
the Court resulted in the Court sustaining one of these Treasury hold-
ings; namely, as to the coverage of the coal shovelers in the Silk case.

However. the Court, while acknowledging the direction and control
in the case of the van operators and the truck operators, came to the
conclusion that notwithstanding such direction and control the invest-
ment and the opportunity of the truck and van operators were such as
to warrant holl ing them to be capitalists and accordingly outside:
of the purview of social-security coverage. The statements of the
Court in holding these persons not to be employees notwithstanding
direction and control appavently afford the basis of the proposed reg-
ulations, which clearly indicate that they intend to cover individuals
without a large capital investment despite the fact that direction‘and
control and other normal employer-employee criteria are missing,

On the point which has been raised as to the great ease with which
holding may be made one way or another under the announced criteria,
it might be pointed out that in the Silk and Greyvan cases there was a
very serious split in,the Court itself us to whether or not the truck
and van operators should be included or excluded under the proposed



202 SOCIAL SECURITY STATUS QUO RESOLUTION

new criteria. Three members of the Court, in a separate opinion,
insisted that they should have been covered, "The Court did not cover
them. One can only read the proposed regulations and the testimony
which representatives of the Government have given before this com-
mittee to be led irresistibly to the conclusion that in their application
of the proposed criteria they would have reached the same conclusion
as to the coverage as the minority in the Court on even the specific issue
which was before tiie Court in the Silk and Greyvan cases.

Reference was made in testimony yesterday by Mr. DeWind as to
there being some 400,000 in the house-to-house selling field, and, as I
understand, the indication he made was that these represonted a con-
siderable part of the three-quarters of a million referred to in his
estimates. Reference has been made today by Mr. Ewing as to the
house-to-house salesmen. I am not yet clear as to whether or not
the position of the Treusury and of the Federal Security Agency is
that there are 400,000 of these geople who are under social security
today and who would be excluded by the proposed amendment, or
whether they intended to state that if House Joint Resolution 296 is
not passed they intend to cover these 400,000 under the proposed
regulations. .

'he Criammman. Mr. Ayers, that has come up several times tonight.
Can yon enlighten us?
N Mr. ;\YERS. Mr. Chairman, I did not hear the stutement. What did
o 82,

Thg CuamaN. The question is whether the four or five or six or
seven hundred thousand people that we have been talking about here
will come under the coverage of the regulations or whether they have
already been covered.

Mr. Avers. I think that could be answered this way, Mr. Chair-
man: If the regulation is promulgated as the Treasury Department
has written it, all of these people would be subject to the tax. We, in
the Federal Security Agency, have all along the way felt that this
group of people were covered.

If one of these people within that group filed a claim for benefits,
and it was processed on throuﬁh, and control was found, then that
person would be put on the benefit roll. Does that answer your
question ?

The Cusirman. Then let me put it to you this way: Of this four,
five, six, or seven hundred thousand people, how many are on the
Yenefit rolls at the present time in the Federal Security Agency?

Mr. Avers, I could not answer that question without checking it,
of course. Your request to us today will bring that forth,

The Curamrman. Are most of them on, would you say?

Mr. Axers. Nojindeed not.

"The CrrtairMAN. A small part of them?

Mr. Avens. Benefits are being paid to some of those people. Tt
is a very, very small percent of them.

The Crzairaran. But as to those that.are on the benefit rolls, who are
now eligible for benefits when they have met all of the benefit condi-
tions, is that a large part of the four, five, six, or seven hundred thou-
sand people, or is 1t a small part of them.

Mr. Avers. X could not even hazard a guess. My guess would be
that, of the wage records that are now existing—this group of people
within out agency-—it is & very, very small percentage of them.
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The Cramman, So that the bulk of them will come on if this regu-
Tation becomes effective?

Mr. Ayers. That is true.

The Cramrman, I wanted to suggest that if the Agency did not get
the sense of urgency I hope that they are working hard to get that
material in.

Mr. Ayres. They have got the sense of urgency. That work was
started this afternoor, Senator.

The CrzairmaN. Thank you very much.

Mr. Georgr. I feel that the latter must be meant inasmuch as no con-
tributions have been paid by or on behalf of any of these individuals,
subject to a very few unimportant exceptions applying to the few
nontypical cases I mentioned before.

The Cuamman (addressing Mr, Ayers). I think it worthy of com-
ment that if your analysis of the situation is correct, then there has
been a gross amount of misinformation put out as to taking people
off the benefit rolls who are already on,

Go ahead, please.

Mr, Grorge. It has been indicated at these hearings that T'reasury
has in the past used other tests than the common-law concept. Not
one fact or claim advanced by the witnesses to support that statement
mentioned an element which is not commonly understood to be an
element of the usual common-law concept. Now one element men-
tioned but does not also appear in the present Treasury regulations
and the identical social securit?' regulations. Each of these identical
regulations sets forth all of the elements tlint were mentioned as a
basis for rulings, and all of these elements are elements considered by
the courts in applying the common-law rule.

Literally, hours were spent. yesterday and today by witnesses oppos-
ing House Joint Resolution 296, complaining about its title, these com-
plaints having specific reference to the use of the expression “status
quo” in the title. This would seem to be a rather strong indication
that it is somewhat diflicult for the opponents to find potent or valid
objections to the context of the resolution. These observations, by the
way, seem to be excrucintingly technical,

The confused condition which the Federal Security Agency wit-
nesses claim to exist under the common-law test is largely a matter of
the Agency’s own creation. This confusion has not resulted from diffi-
culty in understanding and applying the common-law tests. It has
definitely resulted from the administration’s efforts to streteh and
distort the common-law test, as the Agency has admitted doing for a
long period of time prior to and following the attempted amendment
of 1939,

A Federal Security Agency witness inquired of Chairman Millikin
as to what the Agenc,y could do if House Joint Resolution 296 became
law for the period from the time of enactment to the time when Con-
gress may act on extended coverage.

It would seem that the obvious answer to that question is for the
Federal Security Agency to follow the existing identical regulations
of both agencies, as Treasury has been substantially doing for the past
13 years,

The Crratrman. Is it your understanding that the resolution gives
them the right to do that? :
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Mr, George. 1 think that is the sole purpose of the resolution, except
that it has a few trimmings with respect to taking care of some of the.
difficulties that have come up by reason of overextension of benefits
The only element of certainty in these proposed regulations is that
they give the agencies practically unlimited discretion. However, they
fail entirely to give persons affected any guide to tell them what class
they may fall into.

With such unlimited powers it would not be diflicult to completely
eliminate the present twilight zone. This, however, is as far as the
element of certainty goes, for, after elimination of this zone, they, by
reaching out under these regulations, may establish a new twilight
zone considerably more extensive than the present zone,

While the purpose of the social-security laws was broadly to alleviate
the conditions for which these laws were passed, they, however, were
never broader than their delimited terms. It was a new venture in
this country and of an experimental nature never intended to cover
the entire field of gainful pursuits. These laws were specifically lim-
ited to the field of employment as that term was then commonly under-
stood by the Congress and the publie.

A desire to extend coverage beyond the intended and limited cover-
age can only be properly effectuated by new legislation. The “purpose
of the act” doctrine, which first appeared in the Hearst newsboy case,
canaut be used for legislative purposes.

Our objections to malinclusions are not objections to the broadening
of social-security coverage. These objections are directed at the man-
ner and means of doing 1t and the resulting distortions and hardships.
It is one thing to cover self-employed persons as such and another to
attempt a distortion by calling them something which they are not. I
should like to comment briefly on the matter of free retroactive wage
credit, which would occur if House Joint Resolution 296 is not en-
acted. It has been stated that this will be limited to 4 years. The
proposed regulations require wage records back 4 years. The regula-
tions could, if a different administrative decision is reached, require
wage records back to December 31, 1936, when coverage began, If it
did, free retroactive wage credit could be established for this entire
period pursuant to section 205 (c) (4) of the act.

Thus what we have under the proposed regulations is retroactive
tax liability, which Treasury presently states 1t will forgive on con-
dition of u{e person who is to be furnishing retroactive wage record
returns for 4 years. The individual, on the theory that he has been
wrongfully deprived of 12 years’ coverage, will be given four of these

ears,
Y The Criamrman. Might T interrupt you at this point to put some-
thing in the record?

Mr. GroreE. Yes, sir.

The Cuairman. In adopting the Social Security Act, the Congress

roceeded on the basis of proposals by the Committee on Economic
Security, transmitted with the President’s message of January 17,
1935, recommending the legislation.

I will rend an excerpt from the report of that committee,

I repeat that the President transmitted the report with his mes-
sage, and the work of that committee was the source from which the
first act was evolved. One of the excerpts is [reading] :
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Contributory annuities can be expected in time to carry the major, but never
under the plan we suggest the entire load.  Difficult administrative problems
must be solved before people who are not wage earners and salaried employees
can be brought under the compalsory system,

I quote again [reading]:

Both the tux on employers and employees is to be colleeted through the em-
ployers, who shall be entitled to deduct the amount paid in the employees hefore
from wages due them,

I quote again [reading]:

The plan outlined above contemplates that workers who enter the system
after the maximum contribution rate has become effective, will receive annuities
which have beep paid for entirely by their own contributions and the matching
contributions of their employers.

It seems to me that those excerpts and others arve of great significance
in relation to some of the testimony we have been hearing here,

Mr. Georar. And some relation to the legislative history.

The CualkmMan. Yes.

Mz, Grorar. The waiver of tax liability, the requirement of 4 years’
retroactive tax returns, the provision of 4 years’ free coverage, and no
more, are all administratively decided, and all may be administra-
tively changed if House Joint Resolution 296 is not enacted. It seems
to me that any such important substantive matters as these, and cer-
tainly the matter of social-security coverage, should not be determined
administratively, but rather should be prescribed legislutively by
Congress.  Enactment of House Joint Resolution 296 will prevent
this exercise of administrative discretion over substantive rights, and
afford the Congress itself an opportunity to consider an act on all
these matters,

I thank you. .

The Cnamman. Thank you very much for coming.

Mr. Robinson.

STATEMENT OF JESSE BAY ROBINSON, REPRESENTING THE NA-
TIONAL ASSOCIATION OF MAGAZINE PUBLISHERS, INC, NEW
YORK

The CuaRdMAN. Please state your name, address, and occupation for
the reporter.

Mr. Rosrnson. My name is Jesse Bay Robinson. I am an attorney,
living in Staten Island, N. Y., and I practice in New York City.
I appear here on behalf of the National Association of Magazine
Publishers, Inc.

If the committee please, I have submitted copies of a preparved
statement to the secretary of the committee. It might seem at this
late hour that I should paraphrase it or summarize it. However,
}t is 1(1lot long, and in my judgment, I will progress more rapidly if
. read it.

The CHAIRMAN. Go ahead with it, please. -

Mr. RosinsoN. This statement is respectfully submitted for the
information of the Committee on Finance of the United States Senate
in connection with its consideration of House Joint Resoluton No. 296.

The National Association of Magazine Publishers, Ine., is the trade
organization of over 100 publishers, which publish approximately

74026—48--—14
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400 nationally distributed magazines and periodicals of all kinds and
descriptions,

The magazine publishers have been and are greatly concerned as
to the effect upon them of the regulations which have been proposed
by the Commissioner of Internal Revenue defining who ave employees
under the Federal Insurance Contributions Act and the Federal Unem-
ployment Tax Act. The association early this year filed a statement
with the Commissioner of Internal Revenue in opposition to the pro-
posed new regulations, and copies of this statement were sent to the
chairman and members of this committee and to the chairman and
members of the House Ways and Means Committee,

Various reasons were presented in that statement for not putt.inﬁ
into effect the proposed Treasury regulations which apply ss we
in support of the adoption of status quo legislation by the Congress.

I would like to request, if I muy, that that previous statement be
noted in the record of these hearings. 'l‘heg contain discussions
of a good mxmg points that have been discussed here today and yes-
terday, and I do not propose to repeat them here now.

ﬁT 1@ statement to the Commissioner of Internal Revenue is as

follows:)

STATEMENT BY THE NATIONAL, ASSOOTATION oF MAGAZINE PusLIsHERS, INC., NEW
Yourk, N. Y., IN OPPOSITION TO PROPOSED NEW RIGUIATIONS FOR THE DErERMINA-
TION OF WHo ARE EMpPLoYEEg UNDER THE FEDERAL INSURANCE CONTRIBUTIONS
A¢T AND FEDERAL UNEMPLOYMENT TAXx Act

T'o the CoMMISSIONKER OF INTERNAL REVENUE,
Washington, D. C.:

This statement I8 respectfully submitted by the Natlonal Assoclation of Maga-
zine Publishers, Inc., pursuant to section 4 (b) of the Administrative Procedure
Act, for consideration in respect of the proposed new regulations for the determi-
nation of who are employees under the Federal Insurance Contributions Act and
Federal Unemployment Tax Act, notice of which was published in the Federul
Register for November 27, 1047,

I'he Natfonal Association of Magazine Publishers, Inc, is a trade organizution
made up of pubtishers of natfonally distributed magazines of all kinds and descrip.
tions, Many of the subscriptions to such magazines received by the publishers
are obtained by individuals who engage in door-to-door sollcitation. Such indl-
viduuls generally pursue their activities, In the manner and to the extent they
themselves determine, with varying degrees of regularity and permanency. Many
sollclt subseriptions only purt time, during vacation perfods or while carrying
on other occupations or activities. Many solicit subscriptions fov several differ-
ent magazines of different publishers at the same time. In all instances their
operations are carried on at places removed from the offices or places of business
of the publishers or subscription agencies to which they send subscriptions
olhtained. In the nature of things, the control which publishers and agencies
cmn exereise over the means and methods of the operations of magazine solicitors
s practically nonexistent. Customarily, magazine solicitors are paid a percent-
uge of the subscription price, In virtually all instances the solicitor simply
ratatns in whole or In part the payment for the subscription which the subseriber
makes to the rolicitor. The earnings of such solicitors s:re entirely dependent on
their individual skill and efforts which they exercise independently in thelr own
way to such extent and at such times and places as they may choose,

The method by which subscriptions are obtained, as described above, represents
n long-established business practice in the magazine industry. The relationship
between publishers or ngcnctes and solicitors of magazine subscriptions, with few
exceptions, 18 clearly not that of employer and employee as those terms have
heretofore been deflned and delimited. This has been previously recognized by
the Commissioner of Internal Revenue by rulings In typlcal instances. Moreover,
it should be made clear that the industry does not concede that these sollcitors
will be employees even under the new tests of the proposed new regulations,
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However, the press release of the Commissioner of Internal Revenue In refer-
«ence to the proposed new regulations indlceates that thelr purpose is to bring
about broadened coverage of the Federal Insurance Contributions Act and Federal
Unemployment Tax Act among such an impertant group as door-to-door salegimen,

The National Association of Magazine Publishers, Inc., therefore urges that the
proposed new regulations not be pat into effect, for the following reasons:

1. The changes proposed in the new regulations, although extensive, are not at
ull clear ar a definitlon or conducive to understanding and certainty. In order
to provide for the determination of the status of an individual, as an employee or
otherwlse, as a matter of “cconomic reality,” it was found necessary in the pro-
posied regulations to expound at length six different factors. But it is stated
that the list is neither complete nor in order of Importance and that, on the one
hand, each factor is to be examined and applied in a particulnr case for its
stgnificance and that, on the other hand, all factors are to be welghed for their
composite effect. The propused regulations ignore the fact that there may be
self-employed persons who render services to others neither as employees in the
accepted sense nor under contract, It Is submitted that the vagneness and uncer-
tainty of the proposed language renders it quite unsuitable to serve the true
runction of administrative regulations and can only be productive of government
by men and not by law,

2. Any change in regulations imposes upon those who may be affected the
burden and expensre of a reexamination of thelr position. A change as sweeping
and as uncertuin us that proposed by the new regulatlons tan only menn that such
burdens and expenses will be very greatly increased. Kvery publisher and sub-
scription agency which customartly receives subscriptions from door-to-door
solicitors will be compelled to reassess their status in the light of possible subse-
quent contentlons by taxing officials, I'ublishers and agencies in many fustances
will find it necessary to litigate in order to determine their labilities and dutes
under the hazy regulations proposed. In the meantime they will be subjected to
the risks and contingent labilitles of taxes, Interest, and penalties for failure to
pay and withhold taxes and contributions, It is submitted that the Commis-
sloner of Internal Revenue should not put himself in the position of creating such
a situation without leglslative direction,

8. In the event it chould ultlmately be determined that publishers and sub-
scription agencles are “employers” of magazine solicitors, they would be sub-
jected to altogether unreasonable burdens and expenses. The problem is not
fmerely one of additional taxes. It is even more a matter of the burdens and
expenses of setting up and maintaining pay-roll records covering relations not
usually or properly so recorded, of reporting and withholding taxes, and the
preparation and furnishing of withholding fuformation as to large numbers of
individuals, many of whonr solicit for only short perlods, receiving only small
amounts tn respect of subscriptions, and move on to other locations and occupa-
tlons. Particularly, as to withholding, since the magazine sollcitors customarlly
retain in whole or in part the subseription payments made by the subseribers, the
publishers or agencies cannot, in actuality, withhold anything, The result can
only be liabilities on the publishers and agencies for fallures under the with-
holding requirements which they cannot prevent.

4. There 18 no sound reason for the Commissioner issuing such proposed ragula-
tions and there are strong rensons why he should not do so. The Supreme Court
opinion in United States v. 8ilk (231 U, 8. 704), which the proposed regulations
purport to follow, expressly stated that Congress did not intend to change normal
business relationships and that few businesses are so completely integrated that
they can produce and distribute without the assistunce of independent contrac-
tors. Furthermore, the Supreme Court proceeded upon the premise that Con-
gress had not given any indication of its intent as to the meaning of the term
“employee” in the statutes involved, Unfortunately, it seems not to have heen
called to the Court’s attention that there has been a clear expression of intent on
the part of Congress to confine the term “cmployee” to ity established common-
law concept under master and rervant principles. In 1939, in the Seventy-sixth
Congress, the House bill, No. 6635, proposed to change the definition of “em-
ployee’” in the Soclal Security Act to include the following:

“e & & It algo includes any individual who, for remuneration (by way of
commission or otherwise) under an agreement or agreements contemplating &
serles of similar transactions, secures applications or orders or otherwise per-
sonally performs services as a salesman for a person in fartherance of such per-

. son’s trade or business (hut who i8 not an employee of such person under the law
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of master and servant) ; unless (1) such services are performed as a part of such
individual's business s a broker or factor and, In furtherance of such business
a8 broker or factor, similar services are performed for other persons and one
or more employees of such broker or factor perform a substantial part of such
serviees, or (2) such services are casual services not in the course of such in-
dividual’s principal trade, business, or occupation.” [Emphasiy supplied. ]

The Senate, after giving this provision full consideration, struck it from the
bill and retained the brief definition which i8 now section 1426 (d) of the Inter-
nal Revenue Code.  In conference the Senate view prevalled, The House con-
ference report states:

“Amendments Nos, 97 and 98: The House bill extended coverage to certain
anlesmen who are not employees * * * It is believed inexpedient to change
the existing law which limits coverage to employees. The House recedes.”

In view of the legislative history of the term “employee,” Congress will un-
doubtedly deal with this matter through appropriate legislative channels and ir
would seem that the Commissioner of Internal Revenue need not and should not
undertake to follow the specified Supreme Court decisions without proper con-
gressional sanction,

In conclusion, the magazine industry recognizes that the problem of coverage
of the self-employed under the Federal Insurance Contributlons Act and the
Federal Unemployment Tax Act, and the devising of appropriate means of meas-
uring benefits and of collecting the necessary taxes, is a challenge to all, in or
out of Government, who are interested in the equitable operation of soclal legisla-
tion. There is no easy solution. What the magazine-publishing industry does
object to ix an attempted solution which will create more difficulties than the
benefits it is intended to produce and which will subject the industry to unrea-
sonable risks and uncertainties and impose upon it burdens and expenses out of
all proportion to the results sought to be achieved. It urges that the proposed
regulations not be put into effect and that the matter be left to the consideration
of the Congress.

Respectfully submitted.

THE NATIONAL ASSOCIATION OF MAGAZINE PUBLISHERS, INC.,
By Aron CrawrorD, Executive Vice President.

Mr. Ronixson. What I desire to do at this time is to present infor-
mation to this committee as to the operations of the magazine industry
which would be affected and to give emphasis to the serious practical
difficulties which will be created for magazine publishers if appro-
priate legislation is not adopted and the proposed Treasury regula-
tions should be put into effect.

"The operations of the magazine industry which would be affected by
the proposed Treasury regulations are in the subseription field where
subscriptions for magazines are obtained through personal solicita-
tion conducted by individuals. Apgroximate]y 55 percent of all snb-
scriptions received by magazine publishers over the past twenty-odd
years have been obtained by such personal solicitation.

Subscriptions to magazines are obtained by individuals in many dif-
ferent ways. Some go from door to door, others solicit in business
establishments of their own or where they may be employed. Still
others use the telephone or personal correspondence.

Such individuals generally pursue their activities, in the manner
and to the extent they themselves determine, with widely varying de-
grees of regularity and permanency, and at such times and at such
places a8 may suit their conveniences.

Many solicit subscriptions only part time, during vacation periods
or while carrying on other occupations or activities.

Many solicit subscriptions for several different magazines of dif-
ferent publishers at the same time.

In all instances their operations are carried on at places removed
from the offices or places of business of the publishers or subscription
agencies to which they send the subscriptions obtained.

]
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Customarily these magazine solicitors receive a percentage of the
subseription price which in virtually all instances is taken out of the
payments for or on account of subscriptions which the subscribers
make to the solicitors. The income of such solicitors is entirely de-
pendent on their individual skill and efforts which they exercise inde-
pendently in their own way to such extent as they may choose.

‘The method by which subscriptions are obtained. as described above,
represents a long-established business practice in the magazine in-
dustry. In the nature of things, the control which publishers and
subscription agencies can exercise over the means and methods of the
operations of magazine solicitors is practically nonexistent.

Under the facts, the relationship between publishers or subseription
agencies and solicitors of magazine subseriptions, with few exceptions
is clearly not that of employer and employee as those terms have here-
tofore been defined and delimited,

Since social-security and unemployment-insurance legislation was
first enacted, a number of l)llblih‘{lel's have actually secured rulings
from the Commissioner of Internal Revenue to the effect that their
solicitors are not “employees”™ within the meaning of such legislation,
During this period of approximately 10 years, these precedents could
be relied upon by the publishers and subscription agencies in de-
termining who should be considered employees.

Now, the Supreme Court, in United States v. Silk (331 U. S. 704),
and related cases, last year, although not essential to their decision,
and, it is believed, under misapprehension as to the congressional in-
tent, has enunciated a doctrine of economic reality, and the Commis-
sioner of Internal Revenue has proposed to issue new regulations
which, without legislative sanction, would lay down new tests for the
«determination of who are employees under the social-security laws.

The publishers, in view of the facts of magazine solicitation, may,
of course, be able to establish even under these regulations that maga-
zine solicitors are not employees even under the proposed regulations,
and at this point it should be stated that they certainly do not con-
ccede that such solicitors are employees under any criteria.

However, the press release of the Commissioner of Internal Reve-
nue in reference to the proposed new regulations indicates that their
purpose is to bring about broadened coverage of the Federal Insurance
‘Contributions Act and Federal Unemployment Tax Act among such
important groups as door to door salesmen.

This brings us, therefore, to the specific problems and hardships
with which magazine publishers and subscription agencies will
faced if something is not done by Congress to hold the status quo.

First. Magazine publishers will be unable to determine their obliga-
tions and liabilities under the proposed regulations.

A reading of the proposed regulations shows at once that they are
not conducive to understanding or certainty. In order to provide
for the determination of he status of an individual, as an employee
or otherwise, as a matter of economic reality, it was found necessary
in the proposed regulations to expond at length six different factors.
But it is stated that the list is neither complete nor in order of im-
portance and that, on the one hand, each factor is to be examined and
applied in a particular case for its significance and that, on the other
hand, all factors are to be weighed for their composite effect.
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It is submitted that the vagueness and uncertainty of the proposed
language renders the proposed regulations entirely unsuitable to serve
the true function of administrative regulations,

No publisher or agency will be able under such regulations to deter-
mine, even with advice of counsel, what he should do in the varied
factual situations presented in connection with magazine solicitors,

The regulations leave the way open to differing interpretations in
similar factual situations by different representatives of the Bureau
of Internal Revenue, and can only be productive of government by
men and not by law.

Second. In the determination of their obligations and liabilities
publishers will be subjected to unwarranted expense and risks.

Any change in regulations imposes upon those who may be affected
the burden and expense of a reexamination of their position. A change
as sweeping and as uncertain as that proposed by the new regulations
ean only mean that such burdens and expenses will be very greatly
increased.

Every publisher and subscription agency which receives subscrip-
tions from individuaal solicitors will be compelled to reasses: their situa-
tion in thée right of possible and unknown contentions by taxing
officials.

Publishers and agencies in many instances will find it necessary to
litigate in order to determine their liabilities and duties under the
hazy regulations proposed.

In the meantime they will be under the necessity of paying such
taxes as ave assessed and attempting to obtain refunds or be subjected
to the risks and contingent liabilities of such taxes and of interest and
penalties for failure to pay.

They will also be subject to the risk of penalties for failure to with-
hold taxes and contributions, It is submitted that pending considera-
tion by the Congress of its policy with respect to the self-employed,
p.uklishers and agencies should not be subjected to such burdens and
risks.

Third. Publishers are not in a position to withhold taxes of maga-
zine solicitors.

The problem of withholding taxes and contributions would appear
to be insoluble. This would be the situation both pending determi-
nation of the status of Puhlishers and agencies, under the propossd
regulations, and thereafter, if the question of liability should ulti-
mately be determined adversely.

As indicated hereinabove, under long-established business practices
the money received by magazine solicitors customarily comes out of the
money collected from magazine subscribers by the solicitors themselves
at the time the subscription is taken,

Such money does not get into the hands of the publishers or agencies
at all. They are therefore simply not in a position to comply with
withholding requirements. It is not believed, in view of the zlctual
circumstances of magazine solicitation, as described above, that an
practicable change could be made in the business relationships wit}z
m:&lgazine solicitors which would enable such compliance.

he result, if the B;oposed regulations are applied to cover magazine
solicitors, can only be to impose liabilities on the publishers and agen-
cies fort failures under the withholding requirements which they cannot
prevent.
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Fourth. Record keeping and reporting would be unusually burden-
some and expensive in the magazine industry.

There is at least one other important reason why the Congress should
act in the present situation which should be mentioned before closing.

Perhaps because magazine soliciting appears to be so easy, but in
reality calls for ..onsiderable initiative and enterprise, the fact is that
a very large pro ortion of the individuals who undertake to solicit do
so for no more than a couple of weeks, and only a few continue to do so
for more than 1 year.

Also, as already indicated, there is a great deal of irregularity. It
is not at all uncommon for a puklisher to recéive subscriptions from
some individual more or less regularly for a period of time and then
after several weeks, during which he apparently is inactive or engaged
in some other occupation, to receive further subseriptions from him.

The burden and expense of record keeping and reporting in con-
nection with various taxes is, of course, a subject of some complaint in
industry generally. 1In the publishing industry, by reason of the fore-
going high turn-over and irregularity among magazine solicitors,
these burdens and expenses would appear to {;e unusually heavy, if
such solicitors should be held to be covered by the tax and withholding
requirements of the social-security laws.

* Although mentioned last, this problem is by no means the least
among those which would confront magazine publishers and subscrip-
tion agencies under the proposed Treasury regulations.

In conclusion, the magazine industry recognizes that the problem
of coverage of the self-employed under the Federal Insurance Contri-
butions Act and the Federal Unemployment Tax Act, and the devising
of appropriate means of measuring benefits and of collecting the neces-
sary taxes, is a challenge to all, in or out of Government, who are
interested in the equitable operation of social legislation. There is no
easy solution.

What the magazine publishing industry does object to is an at-
tempted solution which will create more difficulties than the benefits
it is intended to produce and which will subject the industry to un-
reasonable risks and uncertainties and impose upon it burdens and ex-
penses out of all proportion to the results sought to be achieved. It
urges that the status quo be maintained until the problem can be fully
considered by the Congress.

I appreciate very much the courtesy of the committee in permitting
me to make this statement.

The Cuamman. We are very glad to have had you here.

Is there anyone in the audience who wishes to give the committee
the benefit of his observations?

STATEMENT OF ED M. ANDERSON, CHAIRMAN, NATIONAL EDI-
TORYAL ASSOCIATION LEGISLATIVE COMMITTEE PRESENTED
BY WILLIAM L. DALEY

My name is Ed M. Anderson, of Brevard, N. C. I am the publisher
of five weekly newspapers in western North Carolina and chairman
of the legislative committee of the National Editorial Association.

This organization is the national trade association of the weekly,
semiweekly, and small daily newspapers, with offices in Washington,
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D. C.. Chicago. TIl.. and New York, N. Y. Tt has a membership of
approximately 6,000 newspapers located in every State, .

ur association of newspaper publishers and editors petitions the
United States Senate for quick and favorable action on House Joint,
Resolution 296 which has passed the House of Representatives by an
overwheliming majority. ‘?Ve are of the opinion that this enactment
of this measure is highly important at this time to definitely forestall
the extension of coverage of the Social Security Act by regulation far
beyond the intent of Congress.

If administrative agencies ave permitted to flaunt congressional
policy by substituting their concept of the employer-employee relation-
ship, then compliance by the thousands of small city and town news-
papers will become burdensome and unnecessarily complicated.  Our
membership has long and consistently looked with disfavor and appre-
hension on a tendency to permit administrative fact-finding to be final
and conelusive—a condition which stems from a too-broad dele-
gation of power which the people have placed squarely in the hands
of Congress. Our newspaper association shares the view expressed
by the House of Representatives (Rept. No. 1319) that “the issue in-
volved in the proposed regulations 15 whether the scope of social-
security coverage shonld be determined by the Congress or by other
hranches of the Government.”

Because these proposed regulations are written in broad language,
there are no illustrations as to how the changes would apply specifi-
cally to certain phases of newspaper operations., 'The Bureau of inter-
nal Revenue (Press Release No. 8-042, dated November 27, 1947)
stated : “It is contemplated that a number of rulings in various fields
of business activity will be published illusn'ntinzi!‘r the application of
the principles stated in the new regulations.” The press release also
explained : “The principles set forth by these Supreme Court decisions
indieate broadened coverage among such important groups as life-
insurance agents, door-to-door salesmen and homeworkers.”

sShould the Treasury Department by application of the pending
regulations decide that country correspondents must be deemed em-
ployees of a newspaper, the result would be endless confusion, Some
weekly newspapers have less than eight employees and not covered
by the act. The Federal Unemployment Tax Act applies only to
employers who have eight or more employees. From the beginning
several State unemployment-compensation laws have applied to
smaller employers than does the Federal act, At the present time
29 State laws cover employers of fewer than eight workers. If these
regulations go into effect, many of these newspapers will suddenly find
themselves under the act. A ruling of the Commissioner of Internal
Revenue addressed to onr Washington oflice, February 10, 1937, was
to the effect that country newspaper correspondents are not employees
of newspapers within the meaning of section 907 (c) of title IX of
the Social Security Act.

Under these broad regulations, almost anything can happen. The
proposed regulations contain six different factors to be weighed and
considered to reach the decision whether a certain group of workers
are employees covered by the Social Security Aet. The Treasury may
put more weight upon one of them than another, but the Bureau alone
will make the decision. The decision made on one set of facts may not
hold good in the next case.
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It is estimated that the 1937 ruling excluded about 250,000 country
correspondents.  As the bulk of these casual writers are contributors
to the small-town newspapers, the publishers view with concern the
extension of these l'egu'lntions which might bring these individuals
into an employee cnteg;m']y.

As the United States Department in its booklet Establishing and
Operating a Weekly Newspaper (published in 1947) points out, “coun-
tr, corrospondmﬁs usually also act as advertising and subseription
soficitors.’ This Government. agency’s studies show the practice is to
allow country correspondents freedom from direct, control,  The bro-
chure advises the person contemplating ownershgm of a weekly news.
paper that “next fo yourself and your local staff, the most valuable
source of news are the country correspondents, Not only cun they
supply news from outlying districts too scattered for other coverage
hut they can also sell your paper to hundreds of people too fur distant
for you to reach divectly.”

Surveys show that the main compensation of these contributors
comes from other than their newspaper writing. The study showed
that the average country correspondent, of a newspaper was recruited
from women’s clubs, Grange organizations, 4~-H Clubs, and so forth.
There are no instances reported where such a correspondent was a
full-time employee of a newspaper and subject to direct control by
the editor.

The small daily or weekly usually has a number of local citizens who
devote part of their time 1o the solicitation of subseriptions or adver-
tising and do not engage in writing news as do the correspondents in
neighborhoring communities. Their compensation is on a commission
basis. Neither the solicitors of subscriptions, advertising, or job print-
ing salesmen are under the divection or control of the local )ub{ishur.

Should the stretch of the proposed regulations bring these non-
covered correspondents and solicitors of subseriptions and advertising
into the classificntion of “employees,” the overwhelming majority of
small-town newspapers with fewer than eight employees would be
faced with a pro‘»lom of record keeping and other complications for
these correspondents to peddle their wares to other newspapers,, Tt
would require a new system of wages and the substitution of wages for
space-rate forms of compensation. The fensibility of such extension
is doubtful on its face.

Data submitted by State newspaper associations show clearly that
the newspapers have always regarded the country correspondent as a
free agent. The independent contractor relationship is further
strengthened by the fact that the editor is likewise free to accept or re-
ject any or all material submitted for sale by a correspondent. The
correspondent who ordinarily is gainfully employed in some occupa-
tion other than newspaper correspondence supplements his income by
selling news items to newspapers.

The publishers of the smaller daily and weekly newspapers, who
offer the principal market for country correspondence, behieve that the
State commission’s data is pursuasive to one conclusion that country
correspondents have always been regarded as independent contiactors
and have never been considered direct or indirect employees of news.
papers. Even the workmen’s compensation laws with their strict con-
struction as to the relation of employer and employee have never re-
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garded the country correspondent as an employee of a newspaper unless
the correspondent had contractual relations with the publication,

Failure of the Senate to follow the example set by the House in re-
agserting the prerogative of Congress to determine coverage exten-
sion would be seized upon by the Treasury to put the proposed regu-
lations into effect and presumably on a retroactive basis. éuch u state
of affairs would impose costly burdens on the thousands of small-town
daily and weekly newspapers, Under existing regulations, no casual
contributor to a newspaper whether a country correspondent, or sales-
man of subscriptions, advertising, or job printing, working on a com-
mission, has been deprived of benefits for no deductions have been made
at any time which would entitle him to credits.

On behalf of the 6,000 newspapers in our membership, the National
Editorial Association respectfully requests that the Senate concur in
the House enactment of House Joint Resolution 296.

STATEMENT OF EVERHART CUNNINGHAM, PAST PRESIDENT,
ATLANTA LIFE UNDERWRITERS ASSOCIATION, ATLANTA, GA.

For many years 1 have fought for inclusion under the Social Se-
curity Act of life insurance salesmen compensated by commissions.
In January 1945 I was instrumental in the formation of a “social
security committee” in the Atlanta Life Underwriters Association,
which I am informed was the first local committee of the kind in the
United States. I was the first chairman of this committee and worked
diligently. Senators George and Russell and former Congressman
Robert Ramspeck will recall the four-page report I made to them on
June 4, 1945, in which report I outlined in detail results of the work
and investigations of this committee up to that date.

(T:ile) report referred to appears with other memoranda filed for the
record.

As president of the Atlanta Life Underwriters Association from
July 1, 1945, to June 30, 1946, I followed through with social security
committee work, culminating with report dated March 21, 1946, in-
forming our membership that their individual applications for in-
clusion under the Social Security Act would be accepted by the Social
Security Administration for determination of status.

(The report appears with other memoranda filed for the record.)

I am also submitting reprint from the Insurance Field of April 12,
1946, and tear sheet from the Atlanta Journal of May 5, 1946, which
are self-explanatory and in which I thought yon would be interested.

(This item appears with other memoranda filed for the record.)

I mention the above in order that you may better understand my
intense interest and my desire to preserve the right of inclusion of
commission life insurance salesmen under the Social Security Act,
a most difficult fight justly and honorably won through the highest
tribunal of our land, the Supreme Court of the United States.

Voicing opposition to House Joint Resolution 296 the Atlanta Life
Underwriters Association adopted resolution by unanimous vote on
January 29, 1948, urgin% defeat of this Proposed legislation. Similar
resolution was adopted by the Georgia Leaders Round Table at their
annual meeting on February 26,1948, The writer is the author of these
resolutions and I personally sponsored their passage.
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In closing I wish to state that I am aware of the very able commis-
sion set n )T)y your committee for the purpose of studying the Social
Security Act as a basis for Senate consideration of a general revision
bill. I recognize the necessity of revision and am in complete accord
with your procedure. Iowever, the resolution under consideration not
only alters the present act but contains provisions highly detrimental
to the interests of thousands of life insurance commission salesmen
and their dependents, a group who are devoting their lives to the
protection and financial welfare of over 140,000,000 people.

Therefore, until such time as your commission can restudy the
entire social-security legislation I think matters should be left exactly
asis. I trust your committee is of the same opinion and will kill House
Joint Resolution 296 and refuse to take action that will permit the
same to become law,

REPORT oF NOO1AL SECURITY ("OMMITTEE, ATLANTA LIFE UNDERWRITERS ASSOCTATION,
Mancu 21, 1946

To members of the Atlanta Aszociation:

The question of inclusion under the Sociut Security Act of ordinary life insur-
ance agents compensated by connmissfons has for some time oceupied the atten-
tion of the soclal security committee of the Atlanta Associntion,

In January 1945 the board of directors of the Atlanta Assoclation passed a
resolution that we as an association go on record in urging our representatives
in Washington to include all life-Insurance agents under the Social Security Act,

At the March 1845 membership meeting of your association, the resolution of
the board of directors was ratifted, and without a dissenting vote resolution was
passed that we go on record with our Representatives in Congress to exert
legislative influence in putting all life insurance agents under social security.

Your president at that time, Mr. John J. McConneghey, was authorized to
appoint a committee to draft the message for the association to be forwarded
to representatives in Washington, The committee appointed consisted of : Ever-
hart Cunningham, chairman; James D, Law: Norris Maffott; Oliver Nix; and
Charles L. Thomas. The work of this committee included the following:

1. Investigation of the soclal-security status of State and National bank em-
ployees, who were flrst denied, and then granted, coverage under the act,

2, Analysis of gocial-security surveys made (a¢) at regular meetings of the
New Haven, Conn,, assoclation ; the New York City association; the Maine State
assoclation ; the New Hampshire assoclation ; and the Rhode Island assoclation;
(b) by questionnaires submitted to the entire membership in the State of Illinols
(taken as a typical State). These surveys showed an overwhelming majority
favored the inclusion of life underwriters under social security,

3. Investigation of the social-security status of real estate salesmen com-
pensated by commisgions. This investigation revealed: (A) that such renl estate
salesien compensated by comimissions were considered covered employees and
that they and their families were receiving the benefits of the Social Security
Act; (B) that the employee status of such real estate salesmen compensated by
<comiuissions is, in faet, comparable to the employee status of ordinary life
Insurance salesmen who are compensated by cominissions,

After exhaustive study and investigation your committee drafted and sub-
mitted, under date of June 4, 1945, a 4-page report to Congressman Robert
Ramspeck and Senators George and Russell, and stated that in the opinion of
your committee, ordinary life insurance agents compensated by commissions
should be included under the Social Security Act znd denial of such inclusion
represented gross discrimination.

Your officers and divectors serving this fiseal year, July 1, 1045, to June 30, 1946,
considered it advisable to continue this special socla? security committee, the
personnel of which committee consists of Jas. D. Law, chairman; Robert L.
Foreman, and Charles L. Thomas.

Your comittee now wishes to infortn you that we have been advised by the
Social Security Bourd as follows;
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“1, That applications for inclusion and for old-nge and survivors’ benefits under
the Socinl Security Act have beeu recelved, and approved from ov for, ordimivy
life insurance agents compensated by commissions,

“2. That approval of such applications hos been without regard as to whether
social-security taxes have been paid, or deductions made from commissions
recelved by such agents; since all tax matters I8 a function of the Bureau of
Internal Revenue.

“8, That if the necessary information is furnished by or for, ordinary life insur-
ance agents compensated by commissions, and applications for inclusion or
henefits under the act are properly completed and filed, such applications in all
probability will be approved.

“4, That survivors of deceased ordinary life insurance agents who were com-
pensated by commissions might well make hamediate application for survivors®
benetits, even though the decensed agent had not considered himselt covered under
the Socla] S8ecurity Act.

“5, That ordinury life insurarce ngents compensated by commissions, who
desire to be elassed as covered employees and included under the present Sociul
Security Act, should proceed as follows:

“(A) Complete Form #OAR-7008, ‘Statement of Wages and Employment,’ and
mail same to addressee shown on top of form: ‘Social Security Board, Baltimore,
Md.' Your attention is ealled to the following statement on this form: “I'he
Social Security Board may disclose my mme to my employer tf, In securing wage
information, it ig found to be necessary.’ 'The words *Yes' and ‘No' appear
opposite this statement and obviously, you may answer either *Yes' or *No,”

“(B) The Baltimore office of the Socinl Security Board will write you direct
and their reply should be delivered to the local office of the Soecial Security Board,
third floor of the 10 Forsyth Street Bullding,

“(C) 'The local office of the Social Security Board will then furnish you with
questionnaire form, especially prepared for use of insurance agents, This form
should be completed by you and filled here in Atlanta with the loeal office of the
Saclal Security Board, third floor of the 10 Forsyth Street Building,  The flvst
paragraph of this form reads as follows: “I'his questionnairve has been prepared:
for the purpose of determining with the least possible inconvenience to employers
and applicants whether services performed by insurance agents constitute
“employment” as that term is defined in section 209 (b) of the Socinl Necurity Aet,
as amended.’

“(D) After you have completed and filed this questionnalre form, you will in
due course be advised of the determination of the Soclal Security Board.

“(E) The Social Security Board has made the suggestion, and emphasized the
fmportance, of all interested applicants making immediate application for cover-
age, due to the statute of limitations operative within the Socinl Security Act,

“(I") All necessary forms may be obtained from the local office of the Social
Security Board, third floor of the 10 Forsyth Street Building. You will flud
Mvr, Joseph R. Murphy, in charge; Miss May J. McGuire and thelr staff of assist-
ants most cooperative in every way.”

mm——

ATLANTA LirE UNDERWRITERS ASSOCIATION,
Atlanta 3, Ga., June 4, 1945,
Hon. WAaLTER F. GEORGE,
Hon, RicHArD B. RUBSEIL,
Nenate Office Building, Waghington, D. C.
Hon. RosgrT RAMSPKCK,
House of Representatives, Washington, D. C.

Drar Sik: As chairman of the soclal security committee of the Atlanta Life
Underwriters Association, I have been delegated to advise our Representatives
in Washington that our members favor and are highly desirous of bringing life
insurance agents compensated by commisstons under the provisions of the Social
Security Act. . -

Resolution to the above effect was voted on at the largest attended regular
meeting in the past year of our Assoclation, and passed without a dissenting
vote,

I am confident that the action taken by the Atlanta Life Underwriters Asso-
ciation is representative of the great majority of the Life Underwriters Asso-
ciations in the United States, as well as of life insurance agents who are not
members of such ussociations.
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(A) Surveys in five Eastern States, (B) a check of the entire membership
in the State of Hiinols (taken as a typieal State) and (C) a questionnalre to
all members of the national couneil has conflemed the fact that agents com-
pensated by commissions ave desirous of being included under the Social Security
Act,
(B) The surveys in the five Eastern States were made by questionnaires sub-
mitted to Assoclation members in attendance at regular meetings of the New
Haven, Comn., assoclation; the New York City assoclation; the Maine State
assoelation ; the Rhode Island State association, und the New Hampshive associn.
tion. The count of answers was as follows @

Question : “Would you like to be covered by soclal securityt”

Yes, 83.3 percent ; No, 16.7 percent.

(B) The check of the entive membership in the: 8tate of INinols was made
by questionnaires mailed to all associntion members who reside in the State
of Ilinois, The count was as follows :

Question: “Do vou feel that life underwriters should be covered under the
Soclal Security Act?”

Yes, 83,6 pereent ; No, 16.4 percent.

(') The Nationnl Association Counell Snrvey was mnde by questionnaires
malled to mewmbers of the council of the National Assoclation of Life Under.
writers, which consists of the past presidents, the present officers, and board of
trustees, the chnirman of all standing committees of the national association;
the State or regional presidents and national committeemen ; and the president
und national conunitteemen of ench loeal associution.  The count of answers
was as follows:

Question: “Do yvon feel that life underwriters shonld be covered under the
Social Security Act?”

Yes, 748 percent : No, 20.2 percent.

(A), (B), and (') : The membership of local, State, and national assoclations
nnd members of the national councll consists of @ agents, supervisors, assistant
managers, assistant superintendents, general agents, managers, superintendents,
and others,

Surveys were made without regard to the members classifieation or employ-
ment status,

Oonr Atlanea assoctation membership comprises individuals in the same elassi-
flentions above noted, and as stated, the vote here was 1 percent in favor of
inctuding all life insurance agents under the Social Security Act,

It is our thought that life insurance agents compensated by commissions
should be included under the Rocial Secnrity Act and denial of such inclusion
represents gross disecimination.

Investigation by our committee reveals, for example, that :

(.\) Real estate salesmen compensited by conmmissions are considered covered
cmployees and such salesmen and their families ave receiving the benefits of
the Soclal Security Aect.

(B) In fact-—the employee status of such real estate sulesmen compensated
by commniisslons is comparable to the employee status of life insurance salesmen
compensated hy commissions:

Compensated by com-
misslons

Life-insue-
ance sales-
men

Real-estato
salestmien

Are regular work hours maintajined?

Any salary or drawing account?. . .

I8 compensation derived wholly frov 3

Are holidays taken by salesmen if, when, and as

Is length of vacation optional and at discretion of salesmer .

Are commissious paid to such salesmen on sales made (brokered) through con
petitive companjes?

Apparently the question of inclusion or exclusion of such life-insurance agents
compensited by commissions I8 belng reviewed by the Soclal Security Board.
Mr. J. R. Murphy, manager of the Atlanta district office of the Socinl Security
Board, states that clais for benetits under the act are now pending and having
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the consideration of the Social Security Board, claimants being widows and/or
children, or agents themselves, who have been denled the privilege of social-
security-tax contributions,

1 do not know that the following is pertinent to our case, but the fact remains
that life-insurance agents are doing a great work in acquainting covered em-
ployees in every walk of life with detalled information pertaining to the benefits
and rights of the Social Security Act, With the exception of paid employees
of the Government, I venture to say that life-insurance ageats, more than any
other group, and possibly more than all other groups combined, are extolling the
virtues of the Social Security Act and keeping our citizenry sold, Yet lre-
insurance agents compensated by commissiong ave, to date, denied the benefits
of this aet.

Your acknowledgement and comments will be greatly appreciated, and with
kind regards, I am

Cordially yours,
EVERMART CUNNINGHAM,

Chairman, Social Security Committee,
Atlanta Life Underwriters Association.
Approved : Joan J. McCoNNEGHEY,
Presgident, Atlanta Life Underwriters Assooiation.
Norr—S8ince writing this letter our committee has learned about the Wagner-
Murray-Dingell bill, Inclusion of life-insurance agents compensated by com-
missions is desired on basis of employee status, not self-employed, and should
be so considered In this or any amendment.
E. C.

THE INSURANCE FIELD
Tovsvitie 1, Ky.
An important message for all life underwriters.

The enclosed news report and editorial reprinted {rom the Insurance Field
already has attracted Nation-wide attention. It covers a subject of vital im-
portance and interest to every life underwriter.

You will want to read and study this not only as a matter of personal interest
but also because you may want to discuss it in your local life underwriters’
association.

The editors of the Fleld have just one thought in mind in bringing this to your
attention: The life underwriters everywhere may know that procedure exists
under which they can investigate their rights under the Sccial Security Act,
if they so desire,

Additional coples of this four-page folder may be obtained from the Field at

cost price,
Feep C. CBOWELY, Jr., Bditor.
EDITORIAT,

AGENTS AND THEIR S8URVIVORS CAN NOW FILE FOR S8 BENEFITS

In our issue of January 4 we posed the question, “Are ordinary sgents coveres
under the Social Security Act?’ Our answer was, “Yes; if they want to be.”
Since that time members of the Atlanta Association of Life Underwriters have
taken the bit in their teeth and done a job that should be helpful to life-insurance
men throughout the country. In this issue we are pleased to present the
mechanics by which ordinary agents can file for an individual ruling to determine
whether they are covered under the act.

The Natlonal Association of Life Underwriters apparently has felt it wise to
sidestep the issue and otherwise ignore a matter of deep concern to most full-time
ordinary-life underwriters, As an independent insurance journal, serving its
many ordinary-agent readers and the industry, and not being immersed in any
negotiations or discussions with either the Social Security Board or the Treasury
Department, the Field is free to point out the existing facts {n this matter which
may be of direct dollars-and-cents benefit to many life-insurance men and women.

Bmploy t idered covered
That you may better understand the attitude of the Social Security Board, we
recite the following facts :
1. The test of your status is not whether you are a salesman but whether there

18 in fact an employer-employee relationship in your particular case.
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2. In the comparatively few claims involving services as a life-Insurance sales-
man which have come before the Social Security Board, the Board generally has
found that a full-time life-insurance agent is in covered ewmployment.

3. When the Board has found insnrance salesmen to be employees, as defined
in title IX of the act, “wage credit” has been given, counting toward entitlement
of the worker to benefits under old-age and survivors insurance.

4. The Board has nmade no general ruling that all work in selling insurance is
“covered cmployment.” However, cases already adjudicated have precedent
value, and the Board acts in accordance with such case determinations in subse-
quent cases where similar facts present themselves,

5. When the Board determines that a salesman for an insurance company was
in “covered employment,” the Bureau of Internal Revenue {8 notified of the
Board’s findings. The Bureau of Internal Revenue administers the Federal
insurance Contributions Act, under which taxes are collected on wages paid for
work in “covered employment,” as determined by the Bureau of Internal Revenue,
(The Bureau has refused to collect taxes because it does not consider ordinary
insurance agents as a “covered” group, ‘That's the paradox of the era.)

Must file own application

Unless he wants to read a moral issue into this matter, there is no reason why
every ordinary-life underwriter shouldn’t file, and the snoner the better because
of the 4-year statute of limitation in the act.

Remember the Board cannot do anything until the agent files an application on
his own. Each application I8 judged on its individual merits.

The questionnaire reproduced in this issue i8 being used in Atlanta. It can be
used anywhere. You can copy it. You, your general agent or manager, or one
of your home-otfice men can answer all questions fully and file it with your 1ocal
Social Security Board office, together with or following the filing of the Board's
complete Form No. OAKR-7008 (Statement of Wages and Employment).
b@Reanember. survivors of deceased ordhmry-llfe underwriters may also file for

nefits

While the House Ways and Means Committee and those consulting with it
ponder the question of the Social Security Act’s revision, the way has been made
clear by the Atlanta association for individual action by any life-insurance agent
anywhere with any company. Since inost, if not all, ordinary agents have
expressed their desire to obtain the benefits of the act, it is our guess that many of
them will want to do so.

The barrier has been in knowing how to go about it. Thanks to the work of the
Allanta association, that barrier no longer exists,

[The News Parade, April 12, 1946]

ATLANTA, GA., ABSOCIATION PAVES WAY For INOCLUSION OF OBDINARY LIvE
UnpERWRITERS UNDER SOCIAL SPCURITY

DETINITE PROCEDURE I8 WORKED QUT BY COMMITTEE; QUESTIONNAIRK ¥ORMK GETS
TACIT APPROVAL—AGENTS ABE URGED TO FILE

Applications of ordinary life insurance agents and the survivors of deceased
agents who were compensated by commissions for inclusion and for old-age
and survivors’ benefits under the Sccial Security Act ave considered only upon the
basis of facts presented in proper form in each individual case; and these agents
and the survivors of a deceased agent, if interested, are provided with a step-by-
step plan or outline adopted last week by the Atlanta Life Underwriters’
Assoclation.

Based on studies going back to January 1945, the association’s social-security
cominittee points out that applications for these benefits have been received, and
approved * * * from, or for ordinary life agents compensated by commis-
sfons * * * that survivors of deceased ordinary agents who were compen-
sated by commissions and who had not considered themselves covered might well
make immediate application for inclusion or benefits u=ler the act.

For comparative purposes, the result of the commiitee’s survey among the
members of the Atlanta Real Estate Board on the nature of the contractual or
employment relations that exists between these firms and their salesmen, it re-
ported these salesmen were compensated on a commission basis and the character
of their work was similar to that of life underwriters. These salesmen were
covered under the act.
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Majority favors social-security coverage?

Judgad on the basts of the surveys contained in “A Report and Summary of a
Social Security Survey,” publisked by the National Assoclation of Life Under-
writers in 1944, the Atlanta commitiee said that the summary tndicated that a
naijority of the members of the NALU would like to be covered by socinl security.

In answer to questions during discussion of the report, Miss May J. McGuire,
of the Atlanta oflice of the Soctal Security Boarvd, a guest, said that the statute of
Hmitations rung back for only four yeais, She advised those interested to file their
applications withont delay, and that the conunittee’s report outlined the necessary
procedure,

Along with its report, the committee filed n mimeographed questionnalire for the
usge of insurance ugents, The field reproduces the questionnaire on the next page.

Adopted without dissent

The report, adopted by the assoctation without a dissenting vote, concludes:

“Your committee now wishes to inform you that we have been advised by the
Soctul Security Board as follows :

*1. That applieations for inclusion and for old-age and survivors' benefits under
the Social Security Act have been received, and approved, from, or for, ardinary
life-insurance agents compensated by cormmissions,

2, That approval of such applications has been without regard as to whether
soclul-security taxes have been pald, or deductions inade from commisstons re-
celved by such agents; since all tax matters are a function of the Bureau of In-
ternal Revenue.

“3. ‘That If the necessary Information iN furnished by, or for, ordinary life in-
sm‘mn(e agents compensated by comnilssions, and applications for inclusion, or
benetits under the act, are properly completed and filed, such applications in all
probability will be approved.

‘4, That survivors of deceased ordinary life-insurance agents who were con-
pensated by commissions might' well make fmmediate application for survivors,
henetits, even though the deceased agent had not consldered himself ‘covered’
under the Social Security Act.

“Procedure outlined

5. That ordinary life-Insurance agents compensated by commissions, who de-
sire to be classed a8 ‘covered employes’ and included under the present Social
Security Act, should proceed as follows :

“(A) Complete Form No. OAR-7008, ‘Statement of Wages and Employment'
and il same to addressee shown on top of form @ ‘Social Security Board, Balti-
more, Md.! Your attention is called to the following statement on this form:
“Fhe Socfal Security Board may disclose my name to my employer if, in securing
wage information, it is found to be necessary.” The words ‘Yes' and ‘No’ appear
oppoxite this statement and obviongly, you may answer elther ‘Yes' or ‘No.’

(B) “The Baltimore office of the Social Security Board will write you @direct
and its reply shiould be delivered to the local office of the Nocial 8ecurity Board,
third floor of the 10 Forsyth Street Building, Atlanta.

() *The loeal ofice of the Social Security Board will then furnigh you with
questionnaire form, especially prepared for use of Insurance agents, This form
should be completed by you and filed here in Atlanta with the local office of the
Soclal Security Board, third floor of the 10 Forsyth Street Buflding,

(D) “After you have completed and filled this guestiounaire form you will in
due course be advised of the determination of the Social Security Board,

(E) “The Socinl Security Bouard has made the suggestion, and emphasized the
importance, of all interested applicants making immediate application for eover-
age, due to the statute of limitatiors operative within the Social Security Act.”

Members of the committee are: James D, Law, mananger, ordinary agency,
American National Life, chairman; Robert T, Foreman, CLU, general agent,
Mutual Benefit Life, and iinmediate past prestdent, Atlanta ALU; and Charles L.
Thomas, agent, New York Life, and president, Georgia Leaders’ Ilound Table,

(‘'This questionnaire has been prepared for the purpose of determining with the
least possible inconvenience to employers and appmullts whether services per-
formed by insurance agents constitute “employment” as that term l'i defined in
section 209 (b) of the Socinl Security Act, as amended.

a
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As used in this questionnadre the term—

1. “Company’” POTEIS t0 - . e et e B

' AdAress . vmeoan. -
2. “Aceount” refers to -
Aceount NO» et v e o ————— .
The guestions relate m the period from _ ..., MW to L, 10,

Answers to gquestions should be full and compleie.  Clarity and accuracy
should not be sacrificed for hrevity, Tt is only through the veceipt of complete,
vlonr, and ﬂpc'om:- information that the (||h[)l)ﬂlﬂ0ll of this case will be tacilitated.
Ordinarily “Yes” or “No” answers are found to be Inndequate, Careful com-
plianee with this Instruetion will obviate the neeesslty of much correspondence,

(If the space provided for any of the answers is insufficfent, a supplemental
stutement making reference to the number of the question should be prc-pnroa
und submitted with thix questionnafre.)

QUEATIONNAIRE FOR DETERMINATION OF COVERAGE UNDER TITLE II OF THE SOCIAT
BECURITY ACT .

1, Plense state briefly if the agency ovganization is a general agency or branch
office systemy, or both, or any other rystem, and describe the occupation of the
ugvnt.
(n) Did the company require the ngent to devote any particular unmunt of
tlnw to the company’s business?

(b) 1f go, how much?

(¢) Was he required to conform to any fixed howi's of service?

3. (n) To what extent was the agent required to confine hiv selling uctivities
to a particular territory?

() Was he required to canvass the territory within mly particular time or
with specified frequency?  (State In detail,)

4. To what extent was the agent restricted as to the c¢lass or type of pruﬂrmcm
he (-nnkl solieit?

(1) Did the company give the agent “leads”?

(b ) To what extent was he required to follow thein? (State in detail.)

(¢) Was the agent reguired to nmke reports regarding “lends” ?

{d) What were the reports supposed to contain?  (X£ a form was used, please
submit sample,)

6. (n) Was the agent ever required to submit other written reports?

(b) If the answer to the above question is “yes,” give the following informa-
tion: (1) What was their nature and pnrpose? (2) How often were they sub-
mitted?  (3) Could they be had by the company on demand? (If forms were
mrnlshod to the agent for this purpose, plense submit speclmen coples.)

(1) Was the agent ever required to report personally to the company or
to uny of its branch offices?

(b) 1If the answer to the above question is “yes,” give the fnllowlng informa-
tion: (1) For what purpose? (2) On what ocensions?  (3) How often? (4)
Was it part of the regular routine?

8, To what extent was the agent furnished with facilitfes such as: (n) Office?
(b) Desk space? (¢) Telephone? (d) Advertising materinls? (e) Clerical or
stenographic help? (f) “Programs” drawn up for agents’ use in selling to
prospective policyowners? )

9, To what extent were sales subject to the company’s approval?

10. Explain fully the specific nature of instructions or restrictions to which the
agent was subject in the conduct of his selling activities.  (Include a statement
as to: from whom the agent received his instructions; in what form they were
nge n, efe.)

(«) Was there any advertising in the agent’s own nhame?

(b) Who bore its cost?

(e} Did the agent hear the cost of any advertising done in the company’s name?

(@) What letterliead was on the business stationery used by the agent, the
agom s or the company’s?

(¢) Who bore the cost of the stationery?

12. To what extent was the agent required to make collections of any kind for
the company? (Thus, collect first premiume on insurance he sold, collect subse-

74026—48-——105
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quent prem{ums on such insurance, or collect premiums on insurance which he did
not sell? Bzplain fully.)

18. Are new agents (of this class) glven a training course, or does the company
aid in their training (such as contributing to any tralning organization) ? Specify.

14, (a) In what manner was the agent compeunsated (salary, percentaje of
collections, percontage of flest or renewal premiums, ete.) ?

(b) At what intervals was he paid?

(o) If pald by commlssion alone, was any minimum amount guaranteed the
agent ?

(d) Was he allowed a drawing account, or advance of any kind against un-
earned commissions?

(e) If amounts so advanced were greater than the commlissions later earned,
was he required to repay the company the excess amount?

15. (a) Did the company turnish transportation or contribute toward travel
or other expenses? State in detall. (Thus, was there a fiat allowance, or did the
agent pay and later receive reimbursement trom the company, ete.?)

(b) Was the agent required to make expense reports?

(c)l If 80, what items were reported? (If a form was used, please submit
sampie.)

16. (a) Was the receipt of comissions on renewal premiums contingeut on
the production of a certain amount of new paid-in business for any period?

(d) Upon termination of the agent’s relationship with the company, under what
circumstances would the commissions on renewal premiuins not be pald to the
agent? (Hxplain fully.)

17. State in detail any spectal proviglon for monetary aid to beginning agents
of this class. (Thus, an assignment of orphaned policies for servicing with accom-
panying renewal cominissions, or an allowance agalnst deferred commissions, or
a flat aalary?)

18. (a) Was the agent subject to general rules and reguistions published by
the company ?

{b) 1f so, what was the nature of these rules and regulations?

19. (a4) Was the agent allowed to engage in other employment while performing
services for the company? (Explain in detail.)

(b) Was the agent allowed to represent other insurance companies?

(o) If the agent was allowed to represent other insurance compantes, to which
company, if any, was he required to give preference in his sales activity?

20. {a) If a policy owner failed to pay premiums as due, was the agent in any
way held responsible for failure to cooperate or consult with the policy owner?
(Explain fully.)

h(bt)" Did the salesman have any interest in the collection of premiums? If so,
what? .
‘21. Was there any arrangement whereby the agent would be eligible:

(a) For bonuses or prizes?

() For annual leave with pay ov other vacation benefits?

(¢) For any kind of benefits while sick or otherwise disabled?

(&) To parficipate in a pension plan? (State under what circumstances.)

22. (a) For what reasons was the agent subject to discharge by the company ?

() On how much notice, it any?

(c) Btate whether it is a policy of the company to require agents of this class
to produce a certain volume of business if they are to continue as agents. {(Fx-
pinin fully.)

(d) Could the agent have terminated his services at any time? (Explain.)

23. Has the status of the agent, or any other agent performing similar services
for the firm, ever been:

(@) The subject of a court action?

(b) Ruled upon by any State unemployment compensation agency?

(¢) Ruled upon by any State workmen's compensation agency?

(d) Ruled upon by the Bureau of Internal Revenuc of the United States
Treasury Department?

(If g0, identify the proceeding or agency, and, if possible, attach copies of any
decisions or rulings that were issued.) .

24. In your opinion was the agent an employee of the company? (Check one.)

Yes. No. No opinion. - ’

A statement of the reasons for your opinion would be appreciated :

25. (a) If the agent performed services pursnant to a written contract, please
submit an executed copy.
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(b) "If there was no written contract, a statement of any of the terms of the
agreement which are not covered by the foregoing questions should be submitted.
The date of such agreement should be shown., Supply a statement or attach coples
of sales regulations, rules, directions, or policles, record or report forms, with
which the-agent was furnished.

26. State your position in the company, or your business of famlly relationship
‘to the agent,

State the gource of the information which you have submltted,

"This information is submitted for the use of the Social Security Board.

(Date)

+ (8lgn here)
(Address)

RESOLUTION

Be 1t resolved that:

Whereas it has come to our attentlon through the insurance press that an
.effort is being made to block the incluslon under the Social Security Act of life-
insurance agents compensated wholly by commissions; and

Whereas Representative Bertrand W, Gearbart has presented a resolution
known as House Joint Resolution 206, designed to deny the old-age and survivor's
insurance benefits of the Soclal Security Act to such cemmission agents; and

Whereas this association of over 500 members has advocated and vigorously
sought the righttul inclusion of such life-insurance agents under the Soctal
Security Act; and

‘Whereas the Social Security Board has approved, or now has pending, the indi-
vidual applications of every such agent in our membership who has applied for the
old-nge and survivor’s benefits of the Social Security Act ; and .

Whereas the Supretne Court of the United States has confirmed the rulings of
the Social Security Board in that an employer-employee relationship cxists and
Rns exiated and that such agents are entltled to coverage under the Soclal Security

ct; and

Wherens the exclusion from the Social Securlty Act of such commission life-
tnsurance agents will represent gross discrimination ;: Therefore be it

Resolved, That this association opposes the efforts of Representative Bertrand
W. Gearhart or any other person or persons, individually or collectively, *o retard
or delay the acknowledgment by the Treasury Department of the inclurion under
the Social Security Act of life-insurance agents compensated by conuanissions;
and, with equal emphasis this association opposes the effort by any person or per-
sons to thwart the apparent mandate of the Social Security Boare, and the
Supreme Court of the United States to the Treasury Department foo the inclu-
sion under the Soclal Security Act of such commission agents; be it further

Resolved, 'That the inclusion under the Social Security Act of the life insuralice
commission agents 18 of material interest and beneflt to life-insurance cotmpanies
as well as to the Individuals involved, and by improving the efficiency and
reducing the turn-over of agency personnel the policyholders of life-insurance
companies will benefit through improved service and reduced costs; it §s further

Resolved, That a copy of thls resolution be forwarded Immediately via air malil
to our Senators Walter F. George and Richard B, Russell, and to Congressman
James C. Davis, with the reqguest, and it is herein requested, that these gentle-
men use their fullest influence against the resolution referred to, namely House
Joint Resolution 208,

Adopted and approved at the regular monthly meeting of the Atlanta Life
Underwriters Asscclation, Atlanta, Ga., January 29, 1048,

Approved :

Duprry C. Fonry, President.

RESOLUTION OF THE LEADERS ROUND TARLE oF GEORGIA

Be it resolved that:
Whereas the active membership of the Leaders Round Table of Georgia is
composed of over 150 of the leadiug life-insurance agents In this State; and
Whereas the basis of our vocation is an interest in the future financial welfare
of our clients and their dependents; and
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Whereas wo ire also hiterested in our own individunl welfare, in the welfare
of our e pendents, and in the Hfednearance companies we represent § and

Wherens we recognize and value the old age and survivor henefits of the
Roctal Serurity Act, appiienble to all persons In “covered employment,” and thaet
the inclusion under the Soctal Security Act of life-insurance agents compensnted
by commisstons will tmprove the efficloney and reduce the turn-over of ugency
personnel of lfe-insurance companies and result in lmproved service and ves
duced costs to policy owners: and .

Wherensn the Soclal Becurlty Administeation has approved, or now has in
procesy of dotermination, the individunl applications of every member of the
Leaders Round Table of Georgln who I8 compensated sholly by commissions
and who has apptled for the old age and survivor bheneflits of the Soclal Security
Act; and

Whereas the Supreme Court of the United States hins conflrmed the rulings
of the Socinl Securlty Administeation with respect to Hfe-dnsarance agents com-
pensnted wholly by commissions and that such agents wre entitled to covernge
under the Soclal 8eearity Acet ; and

Whereas an effort I belug made to hlock the inclusion nnder the Soclal Secu-
vity Act of such life-insurance commisslon agents and o resolution, known as
Houne Joint Resolution 208, har heen introdiced {n Congress by Representative
Bertrand W, Qenrhart designed to deny the old age and survivor henetits of the
Social Securlty Act to such commissfon agonts; and .

Whereas the exelusion of such commission agents from the Soclal Security
Act will represent pross diserimination : ‘Thevefore he It

Resolved, That the Leaders Round Table of Georgin opposes the efforts of
Representative Bertrand W, Geuarhart or auy other person or persons, Indi-
vidually ov cotlectively, to vetard or delny the acknowledgment by the Treasury
Department of the Ineluston under the Soclal Security Act of Hfe-Insuranee
agents compensated by commissions; and, with equal emphasis the Leaders
Round Table of Georgla opposes the offorts of any person or persons to thwart
the mandate of the Socinl Seeurity Administration and the Supreme Court of
the United States to the Treasury Department for the inclusion under the
Socin] Security Act of such commisslon agents; It s further

Resolved, That a copy of (his resolution he forwarded immediately via air
il to Senators Walter I, George and Richard B Rassell, Senate Office Bulld-
ing, Washington, D. *, and to the Congressmen Prince I Preston, K. B, Cox,
Stephien Pace, A, Sldney Camp, James C, Davis, Carl Vinson, Henderson Eanhun,
W, M, Wheeler, John E. Wood, and Paul Brown, House of Representatives,
Congressfonnl Building, Washington, D, €, with the request, and it {8 herein
requested, that these gentletten use theiv fallest influenee against the resolution
referred to, 1, e, Houre Jolnt Resolution 204,

Adopted and approved at the annual meeting of the Leaders Round Table
of Georgin, Atlanta, G, February 26, 1048,

Approved : .

WarkeN R, WoODWARD, (‘hairman,

The Cuamman. We will close the henring.,

I apologize agnin for this night session, but it was unavoidably
cuusmﬁ by the proceedings of this afternoon. * Thank you very much.

( Whereupon, at. 10: 40 p, m. the hearing was elosed.)

('The following statements, memornnda, and telegrams were received

for the record )

MEMORANDUM IN SUPPORT 0F SENATE JOINT RESOLUTION 180, FioHTIETHE CONGRESS,
RECOND NESSION

The House has passed and sent to the Senate o joint resolution for the pur.
pose of maintaining the status quo in respeet of certaln employinent taxes and
soctal-security benetits pending action by Congress on extended socinl-gecurity
coverage.

It has been explained in the House report on this legislation that the purpose
of the legiclation Is to maintain the status quo by correcting misinterpretations
of the Soclal Security Act and related legislation made by the Supreme Court
in its declsions in U. 8. v. 8ilk (87 8. C. 1463) ; Carter H. Harrison v. Greyvan
Lines, Inc, (87 8. C. 1463) ;: and Bartels v. Birmingham (87 8. C. 1647). In ob-
Jecting to the passage of the pending legislation, the Acting Secretary of the
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Treasury and the Federal Secarity Adminlatrator wrote separately to the chale-
nuin of the House Committce oa Ways and Meuns stating that the proposed
leglslation would not apgear to preserve the status quo.  These objoctlons, how-
ever, appenr to disregard the Ixsues at stake which are (1) whether (whatever the
“statuy quo” may carrently be) the Congress wishes and intends to ratify the
decislons of the Supreme Court of last spring or (2) whether Congress wishes to
leglslnte to the effect that the opinlons in those cases contalned misinterpretations
of the law.  Viewed in this light, the situation nppears analogous to that which
faced Congress when it passed the Portal to Portal Act of 1947 statiog In the pre-
amble to the law that *'T'he Cougress hereby finds that the Falr Labor Standards
Act of 1088, an amended, has been 1nterpreted judiclally in disregard of long-
established cuntoms, pr uctlces, and contruacis between l'mpl(,l&'(,l'ﬂ and einployees,
thereby creating wholly unexpected Mabilitles * % %

#'his memorandum {8 submitted In support of bmmto Joint Resolution 180
becnuse it {8 belleved that Congrésy should act now to correct the misinterpre-
tatlons of liw {ncluded in the Stk, Greyvan, and Bartels cases, and thereby elim-
tnate the “wholly unexpected Habllitios,” and changes of legal relationships which
were brought about by the Supreme Court opinfons.  Fuarther, it shonid be for
the Congress to determine what persons or clusses of persons are to be covered
by the Soeial Securlty Act, and such a matter of natlonal poliey should not be
deelded by the promulgation of administrative regulations of the Treasury which
will go into effect If the pending resolution s not pussed.

THE LEQISLATIVE ITISTORY

The House Report on House Joint Resolation 206, the companion of the reso-
lution pending before the Senate, treated at some length the leglslative history
of the originnl social-security leglsiation of 1935 and the legislation which fol-
lowed in 1980, Discussion on the floor of Congress with regard to the 1935
and 1049 legislntlon was repleie with debate as to what scope and menning should
be given to the teri “employee.”  Sufllce it to say that although in 1935 the ad-
ministration proposed a lengthy deflnition of “employee,” part of which was “The
termn ‘emiployee’ shall fnchute every Individual--under any contract of employ-
ment or hire, ornl or written, express or implied,” still the final definition
which appeared in the aet was restricted to “The term ‘employee’ includes an
ofticer of a corporation.”

In 1039, during discussion of amendment of the act, it was pointed out that
the undefined word “employee” was limited to the long-standing legal or common-
law concept ; and it was proposed that amendments to the act should broaden
this definition. Such amendments never hecnme part of the law. Further, the
Treasury itself adopted regulations which in effect held that the word “ewmployee”
‘was to be glven Its usual and ordinary significance and treated according to the
common-law goncept, (8ee Glenn v. Beard, 141 Fed, 2d, 876.) These regula-
tions are still in effect; the Treasury now wlshvu to umvnd them in the light
of the Supreme Court dm-lﬂlonﬂ of last June,

Finally, the legisiative history of the Labor Management Relations Act of 1047
made 1t clear that the Eightleth Congress considered that the Supreme Court
had, with regard to the Natlonal Labor Relations Aect, miginterproted the term
“employee” and thereby broadened §ts scope far beyond that oviginally contem-
plated by Congress. In order to correct this misinterpretation, the Congress in-
cluded iun the act, In sectlon 2 (3), the provision that the “term ‘employee’—shall
not lnclude——-nny individual having the status of an independent contractor.”
In discusslon of this section, during debate on the bill, nutnerous specific refer-
ences were made to the Supreme Court's misinterpretations of the word “em-
ployee” under the Natlonal Labor Relations Act. The Supreme Court did not
have available to {t when it decided the Silk, Greyvan, and Bartels cases the
legislative history of congressional intent as expressed in the passage of the@uhor
Managewment Relations Act of 1047,

The foregoing inakes it clear that it was not the intent of Congress in 1035
or 1939 that the word “employee” as included in the Soclal Security Aet, should
have any other significance than the ordinary significance as developed accord-
inz to the common law. If there was ever doubt, however, as to the intent of

ongress In 1935 and 1939, this doubt was dlsponed by Congress’ action in con-
nection with the passage of the Labor-Management Relations Act of 1047. How-
ever, In spite of elimination of such doubt, the Supreme Sourt and the Treas-
ury now still desire to broaden the scope of the term “employee” The present

740264816
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resolution shouid be passed to put beyond question the fact that the term “em-
ployee” 18 intended by Congress to be resgricted to its ordinarvy significance accord-
ing to the cominon law.

THE PROPUSED THEASURY BEGULATION

Astde from the question of what Congress intended In 1035, 1030, and 1047,
the proposed amended regulations would in auny cnse he objectionable by reason
of thelr unworkability. It 18 clulmed by the ‘'reasury and by the Federal Security
Admingstration that the proposed regulations are futended to act ay a gulde
and to reduce to / degree of certainty matters which, because of the variability
of the common law rule among the States, were previousty undectded or un-
predictable as to their outcome, Fur from accomplishing this purpose, however,
the proposed regulations, oven if one assumed thut they were In ncecord with the
intent of Congress, serve to do nothing but confuse the lssue, A few examples
from the proposed regulations speak for themselves ag to thelr vagueness and
lack of clarity:

“An Individual performing services for a person ls generally an employoe of
such person unless he is performing such services in the pursult of his ewn
bus! ar an independent contractor,”  (Sec, 402.204 A.)

“In the application of the Federal Insurance Contributions Act and the regula.
tions In this part, an employee {8 an individual in a service relationship who s
dependent, as u matter of economic reality, upon the business to which he
renders service and not upon his own husiness as an independent contractor.”

" There follows the guotation Lmmediately above n list of factors which are to
be considered in determining “economic reality.” ‘The regulations continue
thereafter, with singular lack of precision, by stating:

“Just as the nbove-lsted factors cannot be taken as all-dncluslve, so too the
statement of facts or elements set forth in paragraph D of this rection cannot
be considered as complete. The absence of mentlon of any factor, fact, or
element in these regulations in this part should be glven no slgnificance.”

Indecd it must be diflicult, if not {mpossibie, for the employer or employee
to aspess correctly hig legal position when he is told that the factors listed in the
regulations are not only not inclusive but that the absence of mention of any fac-
tor should be given “no signifiennce.”

Not only Is this the case, but In the discussion of such factor which I8 to he
considered, the regulations themselves state that “the welght to be given this
factor in a practical case depends upon all the facts of that case” There-
fore, not only does the person who may or may not be subject to the luw pot
know just what factors determine his covernge by the law, but neither can be
determine what welght shoald be given to each such factor, It Is absurd and
thoroughly unreasonable to claim that regulations which lack precision to the
extent of these contained In the proposed amendment can In gny sense be
considered a clarification of a previously ambiguous situation,

PRACTIOAL EFFKCTS

The committee can and may well have already studied the legal aspects of the
proposed amendments and the proposed legislation as commented on above, but
the committee, by the very lmitation of the number of its members, cannot
investigate by ftself the affect which the proposed ‘Ireasury regulations would
have on various businesses and business relationships throughout the country,
should the regulations go into effect. In this connection, specific examples will
be of use to the committee in permitting it to reach a conclusion as to whether
to report to the Senae favorably or unfavorably upon the pending resolution.

The example of the manufacture of small cotton tobacco bags 18 one which will
interedt the committee. These bags are used as containers for smoking tobacco,
They dre made by machine. However, unfil recently, most of the insertion of
the drawstring and the tagging of the bafs was done by hand. There are only
three companies in the nited States engaged in the manufacture of these bags.
Until recently the bags, ready for stringing and tagging, were delivered to co-
operatives, who placed the bags with literally thousunds of thelr members who
are householders in Virginia and North Carolina. The only implement that is re-
quired is a smaill needle, The householder is allowed considerable latitude with
refereace to the time of return of the finished bags, and when the bags are finished
and returned, the houscholder receives a cash payment per thousand. The
actual work of stringing can be performed, and generally is performed, at mo-
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ments of lolsure in the anme way that women are aceustomed to produce cioth-
ing by kaitiing or sewiog at thele lelsure and in the company of their families,
Most of the persond who do such stringing and tagging aro enguged in farming,
The socinl conditions of the howe are not changed in any way by the work per-
formed, The stringers are most anxious for the opportunity which they thus
recelve to secure annually & cash fund which is, {n many hetances, the only
cash or the monst cash taken tn by the family during the year, The cash 8 not
only of henefit to them, but naturally finds its way into commerce in the area in
which they live, or may be used to puy tnxes or to act, figuratively or lterally,
as Insurance ngatnst the varinbility and insecurity of farm 1ife,

Recently there have been developed machines 8o that this work is being done
by muching instead of by hand. HMowever, there In stll o conslderahle amount
of work which could be done profitably by hand, but which will never bo turned
over for hand stringing If the proposed anmendment of the Treasury regulutions
goes into effect, creating a vague wide aren within which it might be constpued
thut the stringers were employeen for the purposes of the Bocinl Neeurity Act,

In the above Instance, the practical effect of the proposed amended ‘U'rensury
regulntions, if they shouid not be nullified by this resolution, would be to defeat
the very purposes of social-securlty legislution: Namely, to amsure the eco-
nowie security of the community. ‘I'his will be so beenuse the thousands of per-
sons previously recelving a cash income per year will no longer recetve it, the
arep in which that money Is gpent will no longer be benefited by such spending
and, in general, this most important margin of security which was afforded the
persons who did the stringing will no longer he available. In addition, this
discontinuance will defeat the purpose of other xoelnl legislation such as the
Fair Labor Standards Act, the primary purpose »f which was to “spread the
work,” If the proposed Lreasury regulntiong go into effect, not only will work
not be spread In the aren involved, but the possibliity for such productive
enferprise will be eliminated.

It does not seem possible that Congress could have intended the application of
soclal-security leglslation to have the effect of impalring precisely the economie
security which it unquestionably intended to kustain, Certainly, however, such
will be the ense If the proposed amended Treasury regulationy with regard to
the Soclrl Securlty Act are permitted to go into effect,

BUMMARY

It 18, therefore, respectfully submitted to the committee that the committen
should favorably report to the Benate the passage of Benate Joint Resolution
180. This recommendation is based upon the bellef that in 8o dolng, the Con-
gress will have sustained the original intent of Congress in 1035 and 1039 as
corroborated jn 1047; that it will have corrected judielal misinterpretation of
the Soclnl Security Act Included in the 8ilk, Greyvan, and Bartels cases ; that 1t
will have prevented from going into effect administrative regulations so vague
that they are unworkable in the reality of the business world to which they are
intended to apply, and that the Congress will have prevented the imposition of
artificial relations designated “employer-employee,” which, if permitted to stand,
would result in the curbing of productive actlvity, thereby damaging not only
the employer and the employee, but also the community and the Nation,

Respectfally submitted.

GEORGE GORDON BATTLE.

Panama City, Fra., March 30, 1948.

Hon. Sprssarp . HOLLAND,
United States Benator from Florida,
Benate Ofice Building, Washington, D. O. ,

DeAr Senvator Horranp: I appreciated your nice telegrnm of March 28 (to
whichl replled thanking you) advising that the Senate Finunce Committee will
hold hearings beginning April 3 on House Joint Resolution 206, relative to social
security coverage regulatlans.

I have for some years been interested in the sawmill and pulpwood industries
in Florida. I am writing this letter as a private individual, although fn the past
I have represented some clients also interested fo these Industries,

Most of our lands in this part of Florlda are not suitable for ugricultural pur-
poses, except some small truck farms, and the timber resources are about all we
have to rely upon. As you know, there I8 a large paper mill at Port 8t. Joe, one
in Pensaceln, and one in Panama City, You also know that the suwmills are
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soattered throughout the entive State, Many of the pulpwood dealers, or brokers,
who buy pulpwood and in turn sell the wood to these paper wills are vitally con-
cerned with the matter now before the Seuste Finance Commitiee above men-
tioned.  Likewise, purchasers of sawlogs for sawinills are shmllarly interested,
T'hey slmply buy this wood as you and 1 might buy a load of firewood or a truck-
lond of conl for fuel purposes. Therc I8 no common sense reason why these
brokers In putpwood or brokers in sawlogs should have to have control of the oper-
ations in the woods, Back In the old days when a sawmill owned its own jurge
tract of tlmber, that sort of operation, where its own employoes cat the thwmber
and the logs were placed on the mill's tram road, could be handled successfully,
At the present time the sawlogs from snwmills come from hundreds of miles away.
Nome of these pulpwood dealers buy wood in Georgin and Alabama and sefl 5t
to the mills in Florida.

When the noclal securlty {s enlarged, I£ the smendment proposed by the Treas-
ury Department should take effeet, it really would mmount to many of these
dealers going out of business, for they could not carrvy the load of Insurance, (o
protect agninst accldents alone, for all of these vavious employees whom they
do not even know nor should he concerned with,

Once the Federnl Government conslders these employees ng employees of the
sawlog deslers or the pulpwood brokers, by the sume token these dealers would be
linble under the workmen’s compensation laws for any accldents which might
develop in these hazardous occupations, Ar the law now stands, and as you

lations on his own employees, and that s just as far as the lnw should extend,
When this employer with his own employees ceuts either pulwood or suwlogs, then
in turn sels it to a thmber broker, there {8 no rhyme nor fair reason why that
broker should be tied tnto simllar responsibility,

T think the reason for the Treasury Department now seeking to enlarge the
definition of the word “employee” 1s that they don’s want to be bothered with hav-
ing to check up on each of these employers, and would rather go to the source of
st consumption and have that plant or that large broker responsible, and make
one trip with an investigntor instead of a hundred.

When that happeus, that broker {8 golng to have to go into the business him.
self of handiing his own operations only, and there will be dozens of the smaller
operators who will he thrown out of employment and put out of business, for the
big broker would not be able to deal with the small brokers any longer, and these
hundreds of small brokers handling sawlogs and pulpwood would have to fold
up. If he is finaneially able, he will become a big broker ; {f not finnncially able,
he would hive to become an employee under big brokers on dajly wages.

In view of the fuct that the sawmill and pulpwood industry in Florida now
has such a large pay roil with the smaller operations throughout the $tate, 1
believe it nothing but fair that 1 will teke the llberty of asking Jou to attend
that hearing in order to voice these sentiments X am undertnking to outline to
you, which I am sure you already appreciate. You may have some influence
with Senators Barkley, Byrd, and Connally of the Finance Committee.

Thanking you for your past consideration of this problem and assuring you
that in my humble judgment the stand you have taken is for the best interests
of the people of Florida, X beg leave to remain

Sincerely yours,
THOMAS SavLr,

. Tre PENN MurvaL Live INsurance Co.,
Miami 32, Fla., February 16, 1948.
Senator HOLLAND, .
Washington, D. C.

My DEAr SENATOR: I am in favor of seeing life insurance agents put under
the Social Security Act, This company put us under when the act went into
effect for the first year, but other companies fought It, and so our company came
out of the act, based on court findings that agents are independent contractors.

Now that the Treasury s promulgating a ruling to put us under the act, I
~understund that many interests are fighting it. They have a law pending to
prevent this ruling taking effect, if I am not mistaken.

1 hope you will do your best to prevent the passage of such a law. The National
Association of Life Underwriters, of which I am a member, hag sponsored the
inciusion of agents under the act, and I do not want to see it prevented.

Best wishes,

Sincerely, '
Erving BE. AvaAgrs.
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Memonaxnty CoNCERNING Housg Joint Resorution No. 206

The New York Stute Publishers Assoclation, repregenting the prineipnl news-
papers in the 8tnte of Now York, outstde the elty of New York, respectfully urge
upon the Congress that 1t pass House Joint Resolution No. 206, On bhebalf of the
usnoclntion we pespectfully submit herewith a brief memorandum concerning
the reason for out request for passage ot House Joint Rexolutlon No. 200,

TEXT OF PROPORED RESOLUTION

House Joint Resolution No. 206 proposed the following changes in the law:

L It amends section 1426 (d), section 1607 (1) of the Internal Revenue Code
to rend as follows: N

“EMrLoYEE~~The term ‘employee’ Ineludes an offieer of a corporation but
such term does not Inelude (1) any individual who, under the usual, commone
law rules appllcable to determiniug the employer-employee relntionship has the
status of nn independent contractor, or (2) any Individunl (except any officer of
a corporation) who 18 not an employee under sech common-law rules,”

2, Amend section 1101 (a) of the Socinl Hecurity Act to read as follows ;

“EMrLovis—The term ‘employed inclndes an officer of a corporation but such
term does not Include (1) any individual who under the usual common-law rales
applicable to determining the employer-cmployee relationship has the status of
an {ndependent contractor, or (2) any Individunl (except an officer of a4 corpora-
tion) who I8 not an employee under such connon-law rules,”

These several sinendments to the Internal Reventte Code and the Soelal Security
Act will effectively establish, in the statute law, the congressfonal intent, nnd the
subsequent ndministrative interpretation, relating to th:- coverage of the soclal
gecurity law and the related taxing statutes,

PURPOBE OF THE RESOLUTION

The purpose of the resolution I8 to spell out clearly in the law the congressional
intent that In the administration of the noclal-securlty law, and related taxing
statutes, the normal, accepted, and well-defined common-law relationship of
employer-cmployee ghall form the basls of determination of coverage wherever
question may arlse as to whether the status of an individual is an “employee” or
an “independent contractor.”

The need of thisg leglslatlon has been very recently apparent as a result of an
effort by the Commissioner of Internal Revenue to promulgate regulations pur-
aunant {o his authority under the Internal Revenue Code, which would extend
considerably the coverage of the social-wecurity law, and the applicable taxing
provisions, by using eriterla which negate the well-uccepted common-law eriteris
in determining whether ar individual is an employee or an independent con-
tractor, (Treasury Depariment, Bureau of Internal Revenne, notice of proposed
rule making, vol. 12, Federal Itegister No. 2132, p. 7946, dated November 27, 1947.)

CONUGRESSIONAL INTEIT

The proposed resolution will conform the present law with the intention of
Congress In establishing coverage for the Social Security Act. Congress intended
that the word “employee” should be used In the generally accepted legal concept
arising out of the law of the master-servant relationship. This is apparent in
the language of the present statute, in section 1426 (d) and section 1607 (1) of
the Internal Revenue Code, and section 1101 (na) of the Soclal Security Act,
which provides that an officer of a corporation shall bz considered an employee.
This was necessary because the normal concept of an employee under the law
of master-servant in the common law Qid not accept that an officer of a corpo-
ratfon was an employee of the corporation, The Soclal Securlty Act and sub-
sequent regulations were prepared upon the basis of the common-law concept of
an “employee” and have never been changed.

In 1939 the Congress considered amendments to the social-security law, and
at the time full consideration was given to the subject of employee-employer
status under the existing law and Treasury regulations. As the result of con-
siderable congresnional Investigation, and subsequent action by congressional
committees, it was determined that the law as it existed should not be changed,
thus reestablishing that the intent of Congress was to construe “employee” under
the law as it was generally construed under the common law.
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ADMINISTRATIVE INTERPEETATION

Up until the proposed rule making referred to above by the Commissioner of’

Internal Revenue, and appearing in the Federal Register of November 27, 1947,
the pertinent interpretations and administrative regulations under the Internal
Revenue Code and the Soclal Security Act have recognized that the fundamental
basis for determining the relationship of “employee” shall be based upon those
factors which were appropriate under the common-law definftions of this term,
The element of control was the primary factor found iu the case law out of which
grew the common-law concept of the “employee.”

The present Treasury regulations recognize this In stating that the words
“employ,” “employer,” and “employce” are to be taken in their ordinary meaning,
and that generally the relationship of employer-employee exists when the person
for whom services are performed has the right to control and direct the individual
who performs this service, not only as to the result to be accomplished by the
work but algo as to the detalls and means by which that result is accompiishedl.

The proposed House Joint Resolution 208 will effectuate this present admin-
strative interpretation and will forestall the propused changes in existing regu-
lations which would be based upon new concepts and new factors which do not
appear in the well-necepted, usual, common-law concept of the “employer-
employeo” relationship.,

RECENT CONGREBSIONAL CONSIDERATION

The problem involved in determining employer-employee relationship, ns agninst
an independent contractor, arises in the administration of the labor-relations law
as well as in the administration of the Soctal Security Act and applicable pro-
vislons of the Internal Revenue Code. .

In the case of National Labor Rclations Board v, Hearst Publications (322 U. 8.
111) (1944), the National Labor Relations Board expanded considerably the
definition of the terin “employee” beyond anything which had been lutended, and
the action of the Board was sustained by the Supreme Court. '

As a result of this declsion and the actlon and interpretation of the National
Tabor Relations Board, this sublect was one which was considered in the enact-
ment of the Labor-Management Relations Act of 1047, Out of this consideration
the Congress determined to clarify the limit of the Board’s jurisdiction and spe-
cifleally provided in the defiritlon of an “employee” that such definition shall not
include “any Individual having the status of an independent contractor.” An
examination of the congressional debate with reference to thia part of the Labor-
Muanagement Relations Act of 1947 veflects that the Congress Intended that the
Jurisdiction of the Beard in {ts definition of “employee” should be limited to that
well-accepted, normal, common-law concept which distinguishes between “em-
ployee” and “independent contractor.”

It is submitted that House Joint Resolution No. 208 is consistent with and a
logical requel of the consideration given to the guestion “employer-employee”
relationship at the time of the enactment of the Labor-Management Relations Act
of 1047, It ir apparent that Congress intended to rely upon the well-accented
common-law distinctions between “employee” and “independent contractor.”
It would be indeed unfortunate to permit the Social Security Act and the ap-
plicable Treasury regulations to be go interpreted as to find that a person may be
an “employee” for the purpose of the social-security law and the taxing statutes,
and not an “employee” for the purpose of bargaining collectively. Consistency
requires that the Social Security Act and the Internal Revenue Code be fruple-
mented by the method proposed in House Resolution No. 298, .

THE PROPOSED TREABURY REGULATIONS

The Treasury Department, in promulgating its proposed rule making with
reference to new regulations relating to the definition of “employee,” predicated
it upon three Supreme Court cases decided at the 1947 term, These cnses were
United States v. Sifk (331 U. 8. 704 (1947)) ; Harrison v. Greyvan Lines, Inc.
(331 U. 8. 704 (1947)>, and Bartels ct al. v. Birmingham et al (332 U. 8, 120
(1947)). In these opinions by the Supreme Court the Court considered the
problem of coverage by the Social Security Act and said that the term “employee”
had a broader meaning than was normally given under common-law principles
of nminster and servant as they are adopted In the regulations of the Commissioner
of Tnternal Revenue. The Court proposed a series of new considerations which
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shonld be taken Into account in considering whether a person was an “employee”
or an “Independent contractor.” This discussion by the Court was not relevant or
essential to the actual decislons rendered by the Court in the cases involved,
The decislons of the Court were consistent within the definition of “employee”
found in the regulations of the Treasury Department, and did not require the
establishment of additivnal factors. In digressing from the actual declsions in-
volved to offer “dicta” on the nature of the “employer-employee” relationship the
Court aid not give full consideration to the congressional intent which has been
outlined above,

In spite of the fact that the new factors suggested by the Surpeme Court
were ‘dicta,” the Commissloner of Internnl Revenue has incorporated these
factors in an extensively outlined plan for determnining the nature of the employer-
employee relutionship, as may be found in the proposed rule making.

THE CONCERN OF NEWBSPAPERS

The regular routine operation of newspapers requires that newspapers maln-
taln many relationships with independent contractors, and among these are
persons who purchase newspapers in bulk at wholesale and retail them in
specifie areas and at specific places, These relationships have been maintained
and contfnued under the basic concepts found in the common-law treatment of
the employer-employee as agninst independent contrnetor relationship. It is
important to the newspuapers of the country that this basis upon which they
have conducted their affalrs for go many years, under appropriate laws and
regulntions, be clearly embodied in the statute law relating to soclal security
to avold misunderstanding of the congressional intent and misapplication of the
statutory power by the appropriate governmental agency,

CONCLUBION

House Joint Resolution No. 208 is an accurate, workable statement of con-
gressionnl intent and of present administrative regulations and is consistent with
recent congressionsnl enactment in a stmflar field. It will clearly establish that
the well-decepted concepts of the common law relating to master-gservant and the
“independent contractor” shall form the effective basis of the administration
of the Social Sccurity Act, and will relieve the appropriate governmental agency
from its present efforts to create new criteria and new concepts without statutory
authority or the support of the fntention of Congress,

We respecfully submit this memorandum to you and ask that you pass Houge
Joint Resolution No. 206,

Respectfully submitted.

B New Yorx STaTE PURLISHERS ASSOCIATION,
v . P'reatdent

March 20, 1948,

v ———

STATEMENT TO SENATE FINANCE CoMMITTEE 1M StUrrort o House Joint RESo-
LUTION 208, BY CLARENCE A. JACKSON, EXFCUTIVE VICE PRESIDENT, INDIANA
SraTm CHAMBER oF COMMERCE; PRESIDENT, NATIONAL ASSOCIATION OF STATE
CHAMBERS OF COMMERCE

For reasons outlined later in this statement, favorable action by the Finance
Committee of the United States Senate on House Joint Resolution 290 respectfuily
is recommended.

Our understanding of the situation is that this resolution, if enacted, would
maintain for purposes of social-security coverage the status quo of the definition
of “employee” as being conditioned upon the common-law test of “master and
gservant” relationship between the employer and the employee, It i8 our further
understanding that if House Joint Resolution 296 fails of enactment, a new regula-
tion prepared by the Treasury Department, setting aside the commonly acvepted
definition and establishing in 1ts place a definition of “employee” based upon
a new concept of “economic independence,” will be placed into effect retroactively
insofar a8 coverage of the old-age and survivors’ insurance program and unem-
ployment compensation is concerned, '

Otviously the real issue raised by the proposed ‘I'reasury reguiation and by
this resolution to prevent the regulation from going into effect is that of
whether the legislative question of coverage of the soclal-security program is
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to be declded by the Congress or by the judiciary and by bureuus of the executive
depariment, .

It clearly has been the intent of the Congress in the past that the employer-
employee relationship for soclal-security coverage purposes be determined upon
the commonly accepted “master and servant’ concept., We agree with the pro-
gnents of House Joint Resolution 208 that this congressional intent should not

reversed by an agency outside of the Congress but rather, if it is to be changed,
the change should come about only through action by the Congress, after careful
consideration of all pertinent factors.

The broad, general reasons for support of the resolution will be developed in
detall, we are confldent, by others appearing in person before your committee,
These reasons include : '

1. That the Congress itself should have the opportunity to make a clear-cut
decision as to whom it believes should be covered by social-security programs,
rather than other agencles of the Federzl Government being permitted to
“leginlate” coverage decisions.

2. That the proposed Treatury regulation, based upon an “economic de-
pendence” concept, i8 confusing and indefinite, and as interpreted in the
future by governmental burenus might very well have far-reaching conse-
quences of bringing into social-secrity coverage and into the coverage of other
Federal programs many individuals never intended by the Congress te be
treated as “employees.”

3. That the regulation would seek to extend coverage and require the
payment of social-security taxes and the submission of social-security reports
by employers in respect to the newly conceived “economically dependent”
employees in instances where the employer-employee relationship dues not
exist in fact, and therefore the employer would have no practical menns of
giving an accurate tax accounting. .

4. That the proposed regulation would have retroactive effect for benefit
purposes but with tux leviea “forgiven” up to January 1, 1948, and there-
fore be objectionable from the standpoint both eof the general unsoundness
of retroactive rule and of the fact that benefit rights would he created without
having been comparable tax collections to finance the benefit rights.

5. That XHouse Joint Resolution 296 does not, in fact, withdraw social-
security coverage from any individuals intended by the Congress to be
covered but simply would maintain preseni regulations until the Congress
hasl:m opportunity to consider the coverage question carefully upon its
merits, -

In addition to the above reasons for support of ITonse Joint Resolution 296,
we wish to point out a specific example of how in Indiana the proposed Treasury
regulation would conflict with the Indiana Employment Security Act, under which
the unemployment-compensation program is administered, and therefore would
lead to much unnecessary confusion. 'The same situation, to our knowledge,
al®o would be applicable in many other States.

The Indiana Employment Security Act follows the commonly accepted defini-
tion of the employer-employee relationship. It provides (sec. §01) that—

“(&) Servicer performed by an individual for remuneration shall be deemed
to he employment subject to this Act unless and until it {3 shown to the
satisfaction of the Board that (A) such individual has been and will con-
tinue to be free from control or direction over the performance of such
service, both under his contract of service and in fact; and (B) such in-
dividual, in the performance of such services is engaged in an independently
established trade, occupation, profession, or business; or is an agent who
receives remuneration solely upon a commisison hasis and who is the master
of his own time and effort.”

The Indiana Act then goes on to provide (sec. 802) that the term “employ-
ment” shall include “services performed for an employer which is subject to
contribution solely by reason of liability for any Federal tax against which
credit may be taken for contributivns paid into a State unemployment com-
pensation fund.”

If the proposed Treasury regulation is allowed to go into effect, we are not
certain how the ensuing confusion in respect to the Indiana law will be resolved.
It is obvious that if the State law {8 interpreted as following the Federal regula-
tion instead of its own definition of the employment relationship, then a situation
will have been created wherein the provisions of a State law have been set
aside by regulations of a Federal bureau.
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Binployers now have a clear understanding of the common-law “master and
servant” relationship, but an examination of the proposed Treasury regulation
gives a strong indication that not even the individuals in the Treasury Depart-
ment, who drafted the regulation, have wn understanding of the employer-
employee relationship they are trying to define. It confidently may be predicted
that if the proposed regulation is made effective, a long period of confusion and
misunderstanding as to whether an individual is or is not an employee will rezult.,

If it 18 the desire of the Congress to extend soclal-security coverage to inde-
pendent contractors and others as self-employed individuals, then that i8 a
matter that should be decided by the Congress after proper study and, if the
decision 18 in the aflirmative, then the coverage extenslon should be accomplished
through clear-cut legislation. Meanwhile, the plain intent of the Congress to
follow the “master and servant” definition should continye to prevail.

STATEMENT BEFORE THE FINANCIAL CoMMITTEE, UNITED 8TATES SENATE, IN SUPPORT
oF HousE JoiNT RESoLUTION 206, oN BEHALF 0F CHICAGO NEWSPAPER IPUBLISHERS
ABBOCIATION

'The Chicago Newspaper Publishers Assoclation urgently requests passage of
House Joint Resolution 296 for the reasons set forth below: .

1. The proposed regulations do not effectuate the intentlon of Congress In
defining “employee.” The operation of such regulations should be postponed
indefinitely so that any change in such definitlon may be made by Congress,

2. The effective date of the resolution should be postponed for the reason that
a general over-all examination of the Soclal Security Act Is to be undertaken by
Congress and any changes necessary to effectuate the iIntention of Congress in
thig respect can be made at that time,

8. The regulation should be delayed until provisions have been made whereby
nonemployers under the present regulation who would be employers under the
proposed regulations may comply with the withholding provisions of the act,

House Joint Itesolution 29¢ is designed to postpene certain proposed new
Treasury Department regulations with regard to employment and social-security
taxes which expand the definition of “employee” pending an over-all study by
tongress which expand the definition of ‘“employee” pending an over-all study
by Congress of soclal-security coverage.

The original regulations under the Soclal Secnrity Act have been in effect for
a pericd of more than 11 years and are in accordance with the congressional
intent us evidenced by the fact that Congress has considered amendments to the
8ocial Security Act affecting the definition of “employee” but has refused to
make any change. The original definition of “employee’ is by its context clearly
a common-law definition of “employee” and the original regulations were simi-
larly based on the common-law definition of “employee.” Court decisions over
a period of years have followed the common-law definition. There has been no
divergence from this concept nor attempt by the Treasury Depuartment to enforce
other than a common-law concept of “employee” until the Hearst case.

In the case of National Labor Relations DBoard v. Hearst Publications, Ine,
(822 U. 8. 111) the National Labor Relations Board determined that certain
newspaper vendors were employees because of their economic dependence upon
the employer. The Supreme Court aflirmed relying on the theoretlcal expertness
of the Board to determine such questions. Following the Hearst case, Judge
Goodman In the United States District Court for the Southern Divislon of the
Northern District of California, in the case of Hearst Publications, Inc, v. United
Rtates, held substantially the same type of newspaper vendors to he employees
under the Social Security Act on substantially the same theory. Recently the
Supreme Court in the Silk, Greyvan, and Bartels cases dectded certain individuals
were employees and in such opinions indlcated by way of obiter dicta that they
were using the economic reality test rather than the common-law test.

Following these cases, the Treasury Department promulgated the resolutions
whose promulgation is sought to be deferred in the pending resolution.

The intention of Congress has not been changed by the aforesaid court decisions,
The original definition of “employee” as set forth in the act is stili in effect. Con-
greas refused to change it in 1939, Ax late as 1947, In what i8 known as the
Taft-Hartley law, Congress specifically deunied any in‘ention to expand the defi-
nition of employee to cover an fndependent contiractor (H. Rept. 245, 80th Cong.,
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1at sean., p. 18), If any change I8 to bhe made in the concept of “employee,”
it should be made by Congress and then only after due considerntion to the
varioua anpects of the problem and not by an executive department of the
Government.

A definlte program for the over-all study of soclal-gecurity coverage is pending
before the Committee on Ways and Means of the House of Representutives and
the Finance Committee of the United States SBenate. Undoubtedly one of the
subjects for consideration will be the status of. those nonemployees, such as doors
to-deor salesmen, who are not now consldered as employees but who would be
constdered as employces under the proposed regulation. 'The study by Congress
may result In such person being covered by the act ns self-employed persons, or
porsibly coverage mny not be extended to cover such persons, At any rate, in
view of the over-all study belng made, it s important that the status quo as to
the ezistent regulations be preserved pending a determlnation of Congress as to
necded changes,

A major reason for postponing the proposed regulntions is the tremendous
burden and hardship it would place on certain persons If the regulations were
to go into effect and If certain nonemployees were held to he employees under
such regulations, Newspapers throughout the countey sell thelr newspapers
to street-corner men who buy the newspaper at a certain price and resell it
at a higher price to the readees, These street-corner men somethnes sell five
and six different newspapers and some in addition sell masazines and other
articles such as gum, razor biades, ete, If the proposed regulation were to go
fnte offect and such street-corner men were to he held to he employees the
newspnpers wounlit he faced with the impossible problem of trying to determine
the basis on which they should withhold for soclal-security taxes and also for
withholding taxes., The roclnl-gecurity-tax laws and the withholding-tax lawas
require the employer to report accurately the total remunceration pald to an
employee excluding such items as relmbursements for expenses,  In the example
above it would he extremely difficult If not Impossible to determine the basis
upon which such reporting sheuld be made,

The newspaper wonld alzo be faced with the problem of being required to
withholdd amounts when there i8 no source of funds since the newspaper pays
nothing to the street-corner men from which a withholding ean be made. Ceor-
tainly If coverage in to be extended to this type of situation provision should
be made to protect the newspaper in determining the amount to be withheld
and providing for a method of withholding under such clreumstances,

For the above veasons the assoclation respectfully requests passage of House
Joint Resolution 206,

CHICAGO NEWSPAPER PURLISHKRS ABSOCIATION,

STATEMENT EXPRESSING VIEWS OF NATIONAT, ABRCCTATION OF SUBRCRIPTION AGENCIES,
INo., WITH REsPECT To HOUBE JoINT RKsOLUTION 200

This statement {s submitted to the Senate Finance Committee by the Natlonal
Asroctation of Subscription Agencies, Inc., in support of enactment of the above
Joint resolution, :

The National Arsoclation of Subscription Agencles, Tne., {8 & trade association
composed of leading magazine-subscription ngencles, We estimate that the
tatal annual retail value of the subscriptions eleared by our members is well in
oxcess of $15,000,000. America’s subseription agencies nre recognized by maga-
rine publishers as an Important factor in attaining and maintaining eirculation.
CGur members serve #is a significant link In the transmission of news and enlighten-
ment to all parts of the country.

The members of this association do not sell magazine subscriptions to the
publie. They place sach subscriptions with magazine publishers on behalf
of thelr customers, who are independent subscription dealers, Orders for sub-
seriptions are obtalned by such dealers from individunls who deal with the
public by means of door-to-door soliettation. These sollcitors generally obtain
their Income from retention of a percentage of the down payment of snbseription
price by the subscriber, paying the balance of such payment to the dealers.

The denlers cannot maintain any supervision or control over the manner and
method of the solicitors' operations. These solicitors have always been regarded
by denlers as independent contractors. Their status clearly does not come within
the employee category as previously Interpreted and traditionnliy understood, and
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Is 8 number of cases there are rulings by the Comnissioner of Internul Revenue
confirming thelr Independent contractor statva,

Proposed new regulations redefining “empioyees” under the Federal Insurance
Contributlons Act and Federal Unemployraent "f'ax Act appeared in the Federal
Rogister of November 27, 1047, The Commissioner of Internal Revenue has
indleated that these regulations are intended among other matters to extend
the applieation of the above laws to door-to-door salesmen. We are opposed
to thexe regulptions and we therefove support House Jolut Resolution 206, which
would prevent the effectuntion of the above regulations pending a general exten-
slon of soelal seeurity coverage:

1. "'he regulations are not supported by the court decisions on which they are
purposediy based .

'he preamble to the proposed regulations states that they are Intended to
conform prior regulations to the principles enunciated in United States v, Silk
(07 8, CL14633) nnd Bartely et al v, Birmingham et «l (87 8. Ct, 1547).

The first of these cases passed upon the status of conl unloaders and tru-k-
men. The gecond involved that status of band musiclany,  Nelther decislon
had anything whatever to do with door-to-door sralesmien,  These cases should
be Hmited to their peculinr fact situntions, and should not be used as a spring-
beard for the prouulgation of a radical extension ot the law to entirely dissimllar
situntions,

In the Silk decislon, the Sapreme Court considered two cases together,  The
first Ibvolved a determiination of the status of persons who unloaded coul from
rallway cars at the conlyard of one Silk, & conl retatler.  In holding these
persons to be employees the Court specifieally pointed out that “Sitk was in a
pesition to exoreise all necessary supervision over their simple tanks"” The
second case involved the status of track dreivers who, under contracts with
Greyvan Lines, Ine, & common carrvier, pleked up goods from shippers and de-
Hvered them to consignees,  These track drivers, whose operations were ¢on-
ducted away from the premives of the common carrier, were held not to be itg
employeey, and were ruled nstead to be independent contractors.,

Thus, for from supporting the extenston of employment taxes to door-to-door
anlesman, as contended by the Comthlssion of Internal Revenue, the Silk case
shows that the fact that solicltors' activities are not performed on the premises
of the dealer, but rather door-to-door, where he cannot exercise supervistou,
is 0 strong indleation of an independent contractor status,

The Bartels case, the second deelston relied on by the Cominissioner, held
meoerely that the operator of a public dance hall was not the employer of the
members of 1 band who performed there, and indicated that the bund leader wns
the employer. It wagr of course clear even hefore this decision that a band
member is un employee,  The Buartels caxe, therefore, did not in any way extend
the previous definttion of the term “employee” in the sitnation Involved, hut
merely declded which of two persons was the employer of one plainly an em-
ployee, Moreover, since the activities of a band musiclan are obviously con-
ducted In the presence of the band leader, this case supplies no basts for
determining the status of a door-to-door sulesman not subject to supervision,

2. The regulations violate the congresgional intent

It was proposed, in House blll No, 6635, Seventy-sixth Congress. (1939) to
expand the definition of employee in the Soclal Security Act as follows:

‘e It also includes any individunl who, for remuneration (by way of
commisslon or otherwise) under an agreement or agreements contemplating a
series of similar transactions, secares applications or orders or otherwise
personally performs services as a salesman for a person in furtherance of such
person’s trade or business (but who is not an employee of such person under
the law of master and servant) ; unless (1) such services ave performed as a
part of such individunl’s business as a broker or factor and, in furtherance of
such husiness as broker or factor, similar services are performed for other
persons and one or more employees of such broker or factor pevforin n substan-
tial part of such wervicey, or (2) such services are casual services not In the
c«&u]n:la]ot such individual's principal trade, business or oecupation.” [Italics
added,

The Senate consldered and struck out the above provision, The Ivuse, in
accepting the Senate uction, stated fu its conference report :

“Amendmeuts Nos, 97 and 98: The House bill extended coverage to certain
salesmen who are not employees ¢ * * It 18 believed inexpedient to change



236 SOCIAL SECURITY BTATUS QUOC REROLUTION

the cxisting lawo which limita coverage to employees. The House recedes,”
{ Italicr adided. }
8. The regulatiioms are intolerably vague and uncertain

The propozed regulations, aftor citlng six specife eriterln of an employee
stotus, some of which ure uncertain in application, proceed to state:

“The absence of mention of any factor, fact or element in these regulations
in part ghould be given no significanes, since the Nution's economy is blnnketed
with many forms of service relntionship, with infinite and subtie variations in
terms, which render impracticable an analysls applicable to afl situntions,”

In view of this catch-all cliiwe, it is utterly nposxible for any dealer contract-
ing with solicitors, even If none of the six specific tests apply, te determine
whether or not such solocitors may ultimately be ruled 1o be amployees none-
theleas.  Huch uncertainty and indefiniteness are intolerable in the application
of n tax statute,

The regnintions would necessarily require every dealer to reappratse the stntus
of ench and every solleitor with whom he contracts, and, fn view of the vaguesness
of the regulations, the dealer would be compelled to undergo the perll of con-
tingent Habilitien of taxes, interest, and penulties for faflure 1o pny and withhold
taxes and contretbutions,  Litigation may be stecessary In many cases to protect
the dealer's rights and, until the conclusion of such litigation, he would be
unable to conduet his business with any certainty as to the tax burdens imposed
on it,

We do not coneede that even under the new regulations subseription solleitors
would lose thelr status ng independent conteactors,  However, we wish te point
out that in the event that any of them were ultimately held to he einployees under
the proposed reguintlons, a heavy bookkeeping burden would be fmposed upon
the dealers involved.  Many solleitors are active In rolicitation for only short
perlods of time, recetve only small amounts from subseribers, and go to other
localities and Into other flelds of endenvor.  Moreover, it wonld be impossible
for the deader to withhold tuxes, since the solicitora vetafn as their incowmne part
of the down payment of subseription price by the subseriber, ‘To rule that a given
sollcltor wans an employes of a dealer would be to requirve the dealer to necount
for taxes which he was unuble properly to record or physieally to withhold.

Qur associntion is not opposed to leglslative extenslon of soctal-security cover-
age to self-employed persons xo long ax this end fs attained In a falr and work-
able manner, We are opposed, however, to any effort, by the above regulations
or other administrative ruliugs, to classify as employees persons who are actually
gelf-employed,

We therefore heartily support and urge the ennctment of House Joint Resolu-
tion 204, .

Respectfully submitted,

NATIONAL ABSOCIATION OF SURSCRIPTION AGENCIES, INC.,
By Harorp F. DELANEY, President.
MorriMER M. LEME, General Counsel,

Dated New York, March 30, 1048,

STATEMENT oF B, M. PoRTER, PRESIDENT, MID-CONTINENT O16 AND GA8 ARBOCIATION,
TrLsa 3, ORLA, IN SUpPORT oF HouskE JoINT RESOLUTION 206

My name is ¥, M. Porter. I nm president of the Mid-Continent Ofl and Gas
Assaoclation, ‘This association, with its general headquarters at Tulsa, Okla.,
is an ofl-trade associution, with approximately 4,000 members, It represents
at branches of the petroleum industry and the majority of the ofl and gas pro-
ducers in the States of Kansas, Nebraska, Oklnhoma, Texas, New Mexico, Ar-
kansns, Loulsiana, Mississippi, and Alabama, Within the borders of these States,
three-fourths of the Nation's natural gas and over two-thirds of the Nation's
crude petroleum 18 produced, and approximately one-half of the Nation's petro-

" leum produets are refined.

We appear here today in support of House Joint Resolution 296, the purpose
of which is to maintain the status quo with respect to sorial-sccurity-coverage
regulations for employment and unemployment taxes and social-security benefits,
pending later decisions by the Congress of extensions of coverage.

The existing regulations apply the usual common-law test of control in de-
termining whether an employer-employee relationship exists, These regulations
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have been fn effect for g period of more than 11 years and are, we belleve, in
aecordance with congressionnt Intent as expressed In the leginlative history of
the 1039 amendments to the Boclul Security Act,

In thiy respect, the Comnlssioner of Internal Revenne, pursuant to the Admin-
istrative Procedure Act, published notice in the Federal Register of November
27, 1347, to smend the existing regulations with respect to employer-cmployee
relationship,  The proposed amendments (o the regulations would apply tests
other thun the usual connon-law tests for determining such employer-cmployee
relatiouship,

An oflicial release of the ‘Frensnry Departiment, dated November 27, 1047, Press
Service No, 8 542, clearly Indicated that the intention of the proposed amend-
ments was to substantindly broaden the coverage of social-security taXes 5o a8 to
make them applicable to fmportant groups not horcetofore consldered to be
coverad,  This press release clearly stated that: “The proposed regulationg—
woutld supersede the conmmon-taw test, also known as the ‘control’ or tnrt test,
used to determine whether a ‘master and servant' relatlonship exists.”  ‘This
statement, and indeed the entlre press release, empbaslzed the importance of
these proposed amendments and the widespread effects which they would have
If promulgnted,

Accordingly, the fssne now fnvolved Is whether the scope of soclal-gecurity
coverage should be determined by the Congress itself or by other branches of the
Government, We belleve that it I8 inportant that the status quo of existing
regulatlons be preserved pending a determination by the Congress of needed
changes In the law, particularly insofar as extensions of covernge arc concerned,
House Joint Resolution 200 would accomplish this.

The members of the Mid-Conttnent Ol tnd Gas Assoclation, In connection with
their manifold activities, have many kinds of contractual arrangenents which
hierotofore inve never heen consldered a8 giving rise to an employer-employee
relntionshin, but the status of which under the proposed regulations (s unde-
terninable.  Moreover, certain of those activities, as related to the employer-
employee relattonship, such as bulk-station operation, have in the past been the
wubject of rulings and court decisions, and as a result the questions of employ-
m('nlt tax liability involved therein have up to now heen regarded as finally
settled.

1f the proposed reguiations hecome effective, we belleve that endlerg confusion
will resalt, existing rulings will be unsettled, and many types of relationship
fixed by contract will have to be reviewed at a time when full emphasis should
be given to an Inerease of production and distritbutton of petroleum and petrolenmin
products.  The proposed regulntions, by changing the test In existing regulations
for determining whether an individual is an employes, will require a full review of
existing contractual arrangements and will undoubtedly result in extensive
litigntlon,

Tt {8 our belfef that the proposed regulations do not serve the purpose of regula-
tions, beenuse the ouly justifientton for regulations interpreting the general terms
of legislation 18 to pnrtk'marizﬂ these general terms so that taxpayers may know
with reasonable certainty whether or not the legislation {8 applicable to them
and to afford a gulde so that administrative officials can apply the legislation
uniformly. The proposed regulations do nefther. They produce confusion rather
than certainty,

The proposed regulations jettison the common-law concept of master and
servant that has bheen developed over a period of hundreds of vears and that
has previously governed In determining liability for employment taxes. ‘They
embark upon an uncharted sea. Under these regulations, an individual appa-
rently regardless of lack of direction and control is to be treated as an “em-
ployee” If he I8 determined to he an “employee” as a matter of “economic
reality.”” Economie reqlity in turn is to be determined on the basis of a number
of factors and facts, some specified and other unspecified. The relative im-
portance of these factors and facts is not prescribed, nor can the taxpayer know
whether some not specified will or will not be considered of greater significance
t!u’n‘n';hose that are specified. Even those that are specified are vague and in-
definfte.

It I8 our bellef that the proposed regulations are not warranted by the court
decisions cited by the Commlissioner of Internal Revenue. It is claimed that the
proposed regulations are made necessary by the decisions of the Supreme Court in
the Silk case (1947) (67 8. Ct. 1463), the Greyvan Lines, Inc. caze (19047) (87
8. Ct. 1463), the Bartels casc (1047) (67 8. Ct. 1547), and related cases. Review
of these cases, however, fails to disclose any substantial basis for the radical
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changea proposed In the existing regulations, The proposed regulutions are
framed to use factors poluted out by the Court in connection with 1ts declslons
fn rather restricted flelds as a complete suhstitute for the long-established con-
cepts of the prexent regulations.  Manifestly, If it had been deemed appropri-
ate to recognize these decistons of the Court by any amendments to the Regula-
tions, the needed changes could have been Hmlited to a sentence or so relating to
the status of Independent contractors.

It is suggested that the effect of the declsfons in the 811k, Greyvan, and Bartels
cases conld have been Incorpornted in the existing regulations by inserting at
the end of the fifth paragraph a sentence reading as follows:

“Moreover, where an indlvidual Is subject to direction and control by the per-
son for whom he performs services, this fnet alone may net necessarily constitute
him an employee, Notwithstanding such direction and control, other factors such
as Investment in facilitles, opportunity for profit, skill required, risk undep-
taken, ot cotera, may constitute such fndividunl an independent contractor,”

The practical effects of the proposed serapping of the common-law concept of
employer and employee—iund substituting therefor the proposed test of “eco-
nomic dependency”—-are difficult to estimate but manifestly would unsettle a
multitude of decislons, vesult in confuslon of the taxpayers, and substitute
tenuous and debatable economie concepts for the established case Iaw and tax
rulings. A mass of situatlons-~so clearly outside the common law rule of mas-
thr and servant and the scope of the existing Regulations that they have never
lLecen questioned-—will be tnade the subject of rullngs and litigatlon if the com-
mon-daw rule and the present vegulations are abandoned, Rulings predieated
upon the proposed regulations can result in nothing other than administrative
chnos and practieal Impossibilities,

It 18 belleved that any possible soclal Justification which may urge the crea-
tlon of n false employer-employee status on the basls of “economle dependency”
should await the consideration and action of the Congress. Also, In view of the
widespread effecet which the proposed regulutions would have upon hundreds of
thousands of taxpayers, and In view of the mlsunderstanding and confuston
which would result for many years (until the application of the new criterin of
the employee relatfonshitp could be made to “each case”), it 18 belleved that a
status quo should be maintained in respect to the exlsting regulations until
Congress has an opportunity to and does further cousider the very broad and
important [ssue of social-security coverage.  The enactment of House Joint Reso-
lution 298 would clarify the entire situation,

STATEMENT ON DEILATE oF THE NATIONAL COUNCIL OF SALESMEN'S ORCANIZATIONS,
Ine, Beronre it SENATE CovmumirTie oN FINANCE 1IN OprrostrioN 1o Ilovse
Jornt Rusorerion 200 .

Mr. Chalrman and members of the committee, T have been requested by the
Natlonal Counell of Salesmen’s Organfzations of 80 West Fortieth Street, New
York, N. Y., a3 its general counsel, to present to you its views on IHouse Joint
Resaolution 206,

May I, first, briefly tell you about the National Council and whom it represents?
The Natlonal Council of Nalesmen's Organizations, Inc., is a nonprofit membership
nssocintion chartered by and under the lnws of the State of New York,  As its
certifirate of incorporation and bylaws provide, Its alms and purpeses fnelude
among other things the following:

1. To protect and promote the interest of all persons engaged fn selling,
other than at retail, in Americea.

2. To inculeate and foster a spirvit of friendly cooperation and of falr, honest,
and lawlul dealings between merchants, buyers, and wholesale salesmen,

3. To act as a national parent body for and on hehalf of any and all persons,
corporations, assoetations, or organtzations of wholesale salexmen in any narticn-
lar industry or Industries who may, from time to time, be admitted to membership
in the proposed corporation, in connection with all matters affecting wholesale
salesmen, excepting those matters pertalning to the regulation of hours of Jabor,
working condlitions, wages, or any other similar matters tnvolving employer and
employee relationship and generally included in the functions of a lahor unfon.

The Natlonal Council {8 comprised of and represents numerous assoclations and
clubs of wholesale salesmen in the varlous industries and geographical areas
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throughont the United States, totaling over 35,000 individual) membors in the
followlng orgunizations:
Assoctated Milnery Men, Inc.
Far Westeen ‘Fravelers, Ine,
Fur Gurment Praveling Salesmen's Assoclation, Ine,
Nautjonal Handbag & Accessoriey Salesmnen’s Association, Ince.
New York Corset Club,
New York-Pennsylvania-Ohio ‘1'ravelers, Ine,
Infants’ & Children’s Wenr Salesmen’s Gulld of New York, Ine,
Allled Testile Assoclation, Ine,
Garment Balenmen's Guild of New York, Ine.
‘The Southern Travelers, Ine,
Plece Goods Sulesmen’s Assoclation, Ine.
‘Toy Knights of Amerlea, Ine,
Spoertsawear Sulesmen's Association, Ine,
Luggnge and Leather Goods Sitlesmen's Axsoctation, Ine,
Sules Representatives, Tue, (plumbing supplies).,
Wash Frock 8nlesmen's Assoclution, Ine,
Philadelphin Textile Salesmen's Assoclation, Ine,
Bakery Salesmien’s Assoclation (Miwaukee, Wis.).
New York State Asxocintion of Boot & Shoe Fravelers,
Moen's Appatrel Exhibitors’ Group of New York,
Natlonal Confectionery Salesmen's Assoctation,
New York State Assoclation of Hosiery Mill Salesmen,
Nutlonnl Associntion of Men's Apparel Clubs.
National 'nint Salesmen’s Associatlon,
Southeastern Shoe I'ravelers,
National Associntlon of Women's & Children Apparel Clubs,
Shoe Club of New York,
Underwenr-Negligee Salesmen's Assoctutlon,
Cotton States Pashion B hibitors,
Ifnheie Salesien's Assocvintion of Boston,
Housewares Club of New York.
Millinery Displayers' Assoclution of Chicago.
Chicago Yarn Men's Club,
IFabrie Snlesmen’s Club of Boston,

As the parent body and natlonat voles of the wholesale salesmen in Amerfen,
the National Couneil spesks to vou for these many thousands of member tnlog-
wen and their individual trades and geographical ovgaunizations and through them
on bhehalt of the 1,500000 or more other wholesile salesmen throughout the
country.  They are vitally concerned and disturbed over House Jolnt Resolu-
tlon 296, :

At the outset, it might be well that T briefly explain to you what we mean hy
the wholesale snlesmen,  They are those 100000 men who sell our eountry’s
goods, wares, and merchandise at wholesitle to those who in turn sell them
to the consuming publfe.  These preducts range from corsets to eandy and from
plumbing supplies to pnjamas.  Ag such, we do not include the retafl salesmen,
whether they be the over-the-connter salesmen, the door-to-door salesmen or any
of the many other types and varvieties of selling other than at wholesale,

We will not attempt to set forth here in the details of the relationship existing
botween the wholesale salesman and the manufacturer whose products he sells,
They are indeed varted not only with relation to the method of compensation, the
place of performance of the service, the nature of these services, the tenure of the
relationship, the amount of direction, control, and supervision exercised over the
snlesman, but alzo to all of the other aspects of the relationship.  As to compenxa-
tion, there are those who are pald on a salary, others on commission and still
others on both, with or without refmbursement of expenses,  As for the locale of
their work, virtually all of them are “outside’ salesmen in that the major part
of their working time s devoted outside of their employers' place of husiness, some
working loeally within a particular eity, such as the Metropolitan New York areg ;
most, however, traveling and rendering their services in wide geographical arcas
throughout the United States, generally on an assigned or given territory, exelu-
slve or nonexclusive. Many wholesale salesmen carry a single line, that is, they
rell the product of a single manufacturer. Others carry two or more lines. Gen-
erally, the term of thelr employment i one “at will,” subject to termination or
discharge without notice.
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I con go on and set forth maeny of the other detalls of the relationship between
the wholesnle salesmen and the mmnufncturers or persons whose merchandise
they sell. This Is unnecessary, however, What it all does point up s the fact that
these details of the relutionship are Indeed varied, complex, and without any
uniformlit y.

The question is8: Are these wholesale salesmen, represented by the Natlonal
Counell of Salesmen’s Organizations, “employees” under the Soclal Secuvity Act,
and with it, entitled te the benefits granted to employces thereunder? The answer
fs not an ensy or single one.  Ad to some, it iy clearly no, for, included mnong
the wholesile salesmen are those whose operations are, in fact, independent.
They are “independent contractors” under the law and are not employees cov-
ered by the Social Security Act.  In this comparatively very smail group of
wholesitle salesmen are the independent sales agents, brokers, and the like. They
are in the true and gentine sense of the word, both legal and econotnrde, independ-
ent contractors and do not seek nor expeet coverage under the present Social
Security Act. Nor does the Nattonal Counell seek here to egpouse any cause or
claim for their inclusion under the act,

However, by far the greater majority of these wholesnle salesmen are not in
that eategory ; they are not “lndependent eontractors.”  'They are “employces,”
and as eniployees we beliove they weoere intended to and should be included in the
act’s covernge und afforded the protection and benefits provided for thereunder.

Many employers have recognlzed this and with it have accepted the social and
flnanelal responsibility of the act, Unfortunately, however, far too many others
have sought to pursue a narrow legallstic concept of the meaning of the word
“employee” and through technien! schemes and artlitices have set up formalities
of employment arrangement, all to the end of avoiding and escaping the tax
Hability pluced upon them hy the Socinl Security Act. Sthl others, in the bona
fide bollef that wholesale salesinen are not “employees” at common law, have also
not accepted the aet’s financial obligations,  All in all, the end result has been
the loss (o many tens of thousands of wholesale salesmen of the protection and
benefits which the act intended to afford then.

nder all these circumstances, the wholesale salesman cannot help but now
ask: How wonld he fare under House Joint Resolation 2967 Would it serve to
rexolve those twilight or border-line coverage e¢axes?  And in resolving them, will
it be to deny the aet’s coveruge to those wholesale galesmen who would, but for
House Joint Rexolutfon 206, receive the socinl-security benefity of the act?

The wholesale salesmen of America do not know. They are confused and du-
blous to a point where they believe that thig resolution would in faet serve to deny
to them the soclal-seenrity coverage which they would otherwlse receive.

If that be the purpose or ultimate effect of Houge Joint Resolution 206, and
we beleve it I8, then the wholesale salesinen of Amerien raise thelr volees in most
vehement objection to this resolution and wrge that it not be approved by the
committee and not be pagsed by the Senate,

In this connection, the wholesale salesman 18 not alone in hig misgivings abhout
House Joint Resolution £206. The expression of the opinion of a Invge segment
of the American public may he found in a recent column by Thomas L. Stokes, n
well-known United Features Syndicate columnist, whose maost searching article,
entitled “Sneak Attack.” appeared under 8 Washington date line of March 25
in the New York World-Telegram. Mr, Stokes’ column, we feel, deserves full
quotation:

“They slip things over 8o quickly and quietly that you miss some of the sneak
atticks in this Congress on hasie laws affecting the publie welfave,

“The one treated here, which would withdraw social-security coverage from
an estimated half to three-guarters of a million persons, way done one afternoon
by the Houxe. The House exhibited the tendency prevailing under Republican
management of yielding to interests, even though ostensibly the body ‘closest to
the people.’

“It happened nearly a month ago. But 1t's not too late to do something about
it, for the jolnt resolution is pending before the Senate Finance Committee. The
Senate still can stop it, as it has with other special-interest legislation,

“The joInt rewolution, sponsored by Representative Gearhart (Republican,
Californin) is designed to circumvent & Saupreme Court decision which inter-
preted the intent of Congress, In enactiug the Soclal Securlity Act, to extend
coverage to many hitherto not eligible. The contributory old-age provisions of
the act, the Court held, should apply to any person ‘who is dependent as a matter
of economic reality upon the business to which he renders service and not upon
his own business as an {ndependent contractor,’
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“Coverage would thus be extended to persons in the category of salesmen,
selling ngeunts, brokers, chanin-store managers, theater managers, insuranes agents,
people who do varlous sorts of jobs in their hoties under ¢ontraet, and the tike,

“Now the Gearhart joint resolution would bar them from soclul-security hene-
fits by 1estoring the so-called ‘conmon Inw' relutionship of imaster and servant,

“The Joint resolution s the result of pressure from interests that woulld have
to pay socialbyeenrity taxes under the Supreme Court declsion, including insurance
companles and ‘sweatshop’ operators,

“The resolutlon was ealled ‘a shoeking ploee of legidlation® by Representative
Helen Gahagan Douglas (Democernt, Catiforin), who said: ‘During the pust
several months 1 have grown accustomed to the sight of this Congress turning
back the clodk—cerippling where they do not darve repeal, or borlyg away like
termites in an effort to undermine the progress of the preceding 14 yenrs”  She
stood with 52 others against the Republican stemmroller which passed  the
resolution, 246 to B3, with Democeratie help,

“No hearings on this meusure were held by the House Ways and Menns Com-
nmittee, which voted suddenly one day, without having presented to it unfavorable
reports from the Treasury and the Social Becurity Bourd,

“This puts the Republican House Teadership in & stvange position,  In Its 1944
platform it pledged ‘extension of existing old-age Insurance and unemployment
insurance systems to all employees not already covered.!  Having done nothing
to keep this pledge, it tries to deprive those mostly in the white-collar class,
who do not have the protection of labor unions.”

Getting down 1o an analysis of the resolution ftyelf, it declares its purpose to he:

“I'o mnintain the status quo in respeet of certain employment taxes and socinl-
security beneflts pending action by Cougress on extended social-securlty covernge,”

The wholesale salesmen must ask: What “status quo’ does the resolution refer
to? Is it the “status quo” prior to the United States Supreme Court’s decislons
in the Silk and Greyvan cases and with it a reverston back to the strict common
law “master and servant” theory of employece? 1f it be that “status quo” which
the proponents of the resolution have in mind, the wholesale salesmen are then
most certainly unalterably opposed to it, for It must menn denial of security
benefits under the get to a great number of the wholesale sulesimen of Amerlea,
A narvow legal theory of “control” would perforce serve as a complete avenue of
esceape for those employers who, even under the present common law as declared
by the Supreme Court In the Silk and Greyvan cases, are still most adamant
about accepting the social and finaneinl duty and responstbility placed upon them
by the Social Securlty Act.

The relationsip between many wholesale salesmen and thelr employers s,
nnfortunately for the salesmen, inntely sueh that so many of them do fall into
that twilight zone of coverage. The national councll has been having great diffl-
culty to deal with that problem. It i now most fearful lest House Joint Resolu-
tion 206 wiil resolve that twilight zone by casting the greater number of the
wholegale salesmen info the darker side of that zone and out of the light and
benefit of the Socinl Security Act. .

The national council sincerely belleves thut the wholesale salesmen, with those
exceptions alluded to above, are employees under the Social Security Act in
every realistie, sound, genuine, and practical sense of the word. The theory and
philosophy of the United States Supreme Court in the Silk and Greyvan eases
confirm that, and by those decisions assures those wholesale salesmen that
they will receive the full benefits of the act,

We would, of course, prefer direct congressional assurance by means of an
appropriate amendment to the Social Security Act expressly including those
wholesale salesmen, The 1939 congressional committee’s proposed amendment
may well, with some proper vevision, serve as the answer. We look to the
Senate’s Social Security Advisory Committee's report to include a recommenda-
tion for the express inelusion in the act of specifie types of emiployees such as the
wholesale salesmen, Following such a recommendation, it is our further hope
that subsequent congressional action will proceed accordingly.

Iowever, until such time, the answer i# not House Joint Resolution 236, In
this connection, it may be that the Treasury's new proposed regulations go fur-
ther than the Supreme Court’s decisions in the Silk and Greyvan cases, We do
not believe that they do. Hawever, even assuming that they do, the answer
does not le in the passage of House Joint Resolution 298, Congress will, with the
completion of the advisory committee’s report, act thoroughly and completely
on the whole subject matter. The problem of sound and proper “employee”
coverage, we hope, will then be resolved, to the extent at least that it can be so

74026--48-——17




242 SOCIAL SECURITY STATUS QUO RESOLUTION

resolved. But as far as the {nterim period is concerned, it appears clear to’
us that rather than revert through House Joint RResolution 208 to the “usual’
common-law rules, and with it further restriet the socinb-security coverage of
the wholesale salesmen and the others like him, the falver and prefarable course
would be not to pass House Joint Resolution 206,

In short, we see no valld reason or need for this resolution. It certainly does
not help to resolve these border-line cases of coverage, If anything, greater
confusion may result., The administrative problem would not bhe shnplified
thereby. Nor was it the intent of the 1035 Congress, when it passed the Soclial
Socurity Act, to restrict coverage to those who met a common-law master-servant
“control” test of employer-employee relationship, If any intent Is to be derived
from thelr purposeful omisston in the act of the deflution of the word “employee,”
1t was that the common law ,a8 our Supreme Court has helped and continues to
help develop, should be decisive. We are told by our legal philosophers of the
growth of the common law, of {ts continuing change and evolution to meet the
realities of our complex economwiie and social life. Was not that the common law,
and not the “usual” common Jaw, whatever that may mean, that was intended
by the 1085 Congress to be determinative when it passed the Soclal Necnrity Act?
And, as for this Congress, we respectfully submit that its aims and purposes
should likewlise be projected to the realities of our Industrial life and the eco-
nomic needs of our people. If it be so, and we trust it 1s, then House Joint Reso-
Iution 208 should not be passed,

With the very life of our democracy sertously at stake today, it would well
behoove our legisiative representatives to show the world that here in America our
social-security laws will continuously be broadened to meet and eventually help
solve the economic weaknesses of our democratic system, leaving with it the full
advantages that it offers to our people. The passage of IHouse Joint Resolution
200 would not offer reassuring proof of that.

In closing, I want to thank this committee, on behalf of the national council
and its member organizations, for this opportunity to submit its views, We
urge the committee's careful consideration of the problem of the whaolesale
snlesman. He 18, in a peacetime economy, the key to business and industrial
prosperity in our conntry.,  When prosperity is with us he is among the Inst to
share its benefits, yet in those recurrent periods of economic distress he is among
the first to suffer. He is In many respects the “forgotten man” of both business
and industry. Is he also to be denied the full benefits and protection afforded by
the Soctal Security Act?

Respectfully submitted.
NATIONAL COUNCIL OF SALESMEN'S ORGANIZATIONS,

By Mircnenn M, SHIeMAN, (General Counsel.
ArRiL 2, 1948,

CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA,
. DEPARTMENT OF GOVERNMENTAL AFFAIRS,
Washington 6, D. C., April 1, 1948.
The Honorable EveeNe D. M uIKiIN,
Chairman, Committec on Finance,
United States Senate, Washington 23, D. C.

DrAr SENATOR MILLikIN: The Chamber of Commerce of the United States
favors the enactment of House Joint Resolution 286, a joint resolution to main-
tain the status que in respect of certain employment taxes and social-security
benefits pending action by Congress on extended social-security coverage. It ix
respectfully requested that this letter be incorporated in the record of the hear-
ings on the measnure by the Senate Committee on Finance.

The Chamber of Commerce has long supported social-security legislation as
well as proposals for extending and improving the existing programs in this field.
It has supperted the appointment of the Senate Finance Cominittee’s Social
Security Advisory Council, now engaged in a study of the difficult problems
involved in extending and improving social security.

In particular, the chamber favors an extension of coverage under the old-age
and survivors insurance program, insofar as feasible, to all employees and self-
employed persons not now covered thereunder. With substantially complete
coverage, the pro~ram will approach its objective of providing a basic floor of
protection for all against the hazards of old-age dependency and of the premature
death of the family breadwinner.
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However, soclrl-security coverage should he extended by congressional action
rather than by judictal decision or administrative regulation; extensions of
coverage should be prospective rather than retroauctive ; and any wages taken into
account for benefit purposes—whether through a coverage extension or other-
wise—should also be subject to the soctal-security pay-roll taxes.

The purpose of Iouse Joint Resolution 206 18 to make clear a congressfonal
intent that the existing Treasury regulations with respeet to socinl-security
coverage should remain in effeet until Congress acts on the varlous proposals
for coverage extension, The need for the enactment of this resolution arises
becaure, pursuant—statedly—to several recent Supreme C'ourt deeisions, the
Treasury Department has published in the Federal Register the text of proposed
regulations which would discard the usual common-law tests for determining
employer-employee relationship and would substitufe a number of broad and
vague criteria that would mean a coverage extension to at least half a million
persons normally considered uas self-employed,

Apart from the questions of (a) whether the Supreme Court decisions represent
a sound Interpretation of existing law and of () whether the proposed regula-
tions were actually necessituted by the deelsions, it 1s a simple fact that these
hundreds of thousands of persons would suddenly find themselves covered by
the: social-security legislation despite the lapse of more than a decade during
which they had every reason to believe that the legislation did not apply to them.
Unquestionably, this amounts to an extension of coverage-—an extension not a
result of careful and painstaking legislative deliberation but rather a somewhat
chaotle extension planlessly resulting from judicial and administrative action,

One particularly, nnfortunate consequence of 4 coveruge extenston coming in
this way is that it is retroactive to the adoptlon of the originnl Social Security
Act in 1035, As the law has not changed, the assumption must be made—and is
made in the proposed regulntions-—that the persons apparently acquiring coverage
had actually been covered all the time, Yet, the back-wage records, on which
benefits would hinge, would not be readily available, could not easily be recon-
structed, and—where reconstruction was possible—-the use of some of the wage
rerords would be barred by statutes of limitations, To put it mildly, the situation
would be obscure and confused in exireme degree.

Still further, it is estimated that under the new regulations, a billion and a
quarter dollars a year of back-wage records might be established for each of the
4 or § years not barred by statutes of lmitations, Many thousands of persons
would receive benefits on such records though the collection of the corresponding
back taxes would be obviously impractical; in fact, the Treasury has already
stated its intention of “forgiving” the back taxes that would be due. Such an
utterly unjustifinble situation—«of benefit eligibility without tax payments—
exists at present, in some degree, by reason of the divisions of opinton and of
funetion hetween the Federal Security Agency and the Treasury Department, but
the magnitude of the abuse would be greatly increased were the proposed regula-
tions fo take effect.

Indeed, payment of beneflts on a large scale, in cases where there had been no
prior tax payments, would so violute the basic contributory principle of the
progeam that public confidenee In it would be jeopardized. On the other hand,
the adoption of House Joint Resolution 286—by clarifying congressional intent—
would minimize the area within which benefits could be based on wages never
subjected to the social-security pay-roll taxes,

For these chief reasons, the Chamber of Commerce urges the adoption of House
Joint Resolution 206. Moreover, the Chamber urges prompt congressional action
io extend soclal-security coverage by legislation.

Cordially yours,
CrLARENCE R. M1LES, Manager.

AMERICAN NEWSPAPER PURBLISUERS ABSO0CIATION,
New York 17, N. Y., March 31, 1948.
Hon. FEUGENE D. MILLIKIN,
Chairman, Senate Finance Committee,
Scnate Office Buslding, Washington, D, C.

DEAR SENATOR MILLIKIN : The American Newspaper Publishers Association asks
to be recorded as opposed to the revised deflnitions of the word “employee” as
proposed by the Commissioner of Internal Revenue and published in the Federal
Register of November 27, 1947,
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The ANPA is a trade association comprising more than 800 dally newspapers
representing approximately 90 percent of the dally newspaper circulation,

It is felt that the definitions proposed by the Commissioner of Internal
Revenue establish standurds so broad in the determination of who Is and who
is not an employee, that it they become effective the result will be that the
independent contractor practically censes to exist, so far as the Social Security
Act Is concerned.  ‘The ANPA believes that no such coverage was intended by the
Congress when it passed the Socinl Security Aet, and there is nothing to indleate
the Congress contemplated that under this act the centurles-old common-law
definition of “employee” would be abandoned for a theory having as its basic
cohcept “economie reality.”

The primary responsibility of the ANPA Is to consider those aspects relating
to the newspaper business, If these propeosed regulations are put into effect
muny activities in the newspaper business heretofore considered soundly estab.
lished on an independent contractor relationship might readily be changed into
an employer-employee relationship. Among these activities are newspaper ven-
dors; newspaper carrier boys over 18 years of age; newspaper deliverers and
distributors; truckers of newsprint ; colummnists and fenture writers; correspond-
ents; photoengraving shops operated by others but devoted more or less entirely
to production for one newspaper ; other operations devoted entirely to one news-
paper. The relationship hetween writers, artists, and syndicates might also be
affected by some of the provisions In the proposed regulations.

There Is nothing In the history of the Social Security Act leading to the
thought that Congress intended “economic reality” to be substituted for the
common-law definttion of the word “employee.” The first bill introduced in
the House contained a definition of “employee” in part as follows: “The terin
‘employee’ shall include every individual * *  * under any coutract of eni-
ployment or hire, oral or written, express or implied.” That was not adopted.
In the act no effort is made to define “employee,” and in the light of action by
the Congress in refusing the definition of “employee” it must be assumed that
“employee” was to continue to be defined by the common-law precept which
has existed for centuries,

The Commissioner of Internal Revenue states that in his proposed revised
definition of “employee” he must be guided by dicta of the Supreme Court of
the United States in United States v, Silk (U, 8, 91, L. Ed. 1335, 1341) ; Harrison
v. Grayvan Lines, Inc. ((1947) 331 U. 8. 704) ; and Bartels et al. v. Birmingham
et al, ((1047) 332 U. 8. 126). As against the holding of the Supreme Court in
those cases, there have been innmnerable decisions by the Kederal courts since
the Social Security Act becume law based on the established common-law under-
standing of what constitutes an employee, ,

An Advisory Council on Roclal Security was appointed by the Senate to make a
study of the entire soctal-security program and make recommendations for legis-
lation. Until the Congress has had an opportunity to act on the study made by
this Council, it is the hope of the ANPA that nothing will be done by executive
or administrative action to change the present general coverage of the Social
Security Act.

House Joint Resolution 296 which is now belng considered by the Senate Com-
mittee on Finance does nothing more nor less than to maintain, until the Congress
has had opportunity to act, a situation which has existed since the Social Se-
curity Act became law. It aims to prevent action by the administrative agency
in broadening coverage of the act but at the same time permits the administra-
tive agency to continue to rule on border-line cases as it has done in the past.
Untll the Congress itself shows by enacting laws that It wishes to change from
the established common-law basis of determining an employee to the new concept
of “economic reality,” the ANPA respectfully requests that the Bureau of Internal
Revenue be instructed through enactment of House Joint Resolution 206 to make
no such radical change either through definition or administration.

With assurances of high esteem, I am

Sincerely yours,
CRANSTON WILLIAMB, General Manager.
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AMERICAN PunLic WELFARE ABHOCIATION,
Wushington 6, D. C., March 31, 1948.
senntor BUGENE D, MILLIKIN,
Senate Office Building, Washington, D. 0.

Drar SENATor MILLIKIN : In view of the fact that Mr, Stanley, clerk of the
senate Finunee Committee, has informed me that the schedule of witnesses to be
heard on House Joint Resolution 296 ix now complete, I am taking the liberty of
submitting this bricf statement which I will be glad to have inserted in the
record of hearings if appropriate in order to reflect the point of view of the
pubtic-welfare adminisgrators and workers who make up the membership of this
association,

There is a strong and ever-growing conviction among those persons who ad-
winister public assistunce that the most pressing need in social seeurity today
is the extension of coverage under the old-age and survivors insurance program
to all working people, and a sufficient lberalization of benefits under this pro-
gram to tueet the reility of the present price situntion,  We were therefore much
encouraged by your statement in connection with the debate on the tax bill on
March 22 that the prospeets for House netion on this matter now appeared good
and that the Advisory Counbeil on Social Scceurity would have completed lts
recommendationg on old-uge and survivors fusurance coverage in sufficient time
to permit Senate consideration of any House bill which might come over. We
have ourselves been in touch with members of the Social Seeurity Subcommittee
of the FHouse Ways and Means Committee and have been encouraged to helieve
that the committee might take early action on the question of coverage.

In view of the fuct that there now seems a definite probability that the Senate
FFinance Committee will have the opportunity to consider the total question of
coverage In termy of a Iouse-approved measure, we would like to urge post-
ponenient of Nenite action on fouse Joint Resolution 296, which raises compli-
cated legal questions of employer-employee relationships and confusing problems
of congresstonal intent both of which would prove quite unnecessary should the
totnl question of covernge be approtiched on the broad frout so much desired by
all those interested in the soeial-security problem.

Sincerely yours,
Erizavert WICKENDEN, Washinglon Represcitative,

MorToN MANUFACTURING Corp.,
Lynchburyg, Va., March 31, 1948,
Senator BUeeNg I). MILLIKIN,
Senate Committee on inance, Washington, D. C.

My Dear SgNATor MILLIKIN G I am writing to you concerning House Joint
Resolution 296 in the hope that you can lay betore your committee some aspoects
of the problems created by the proposed Treasury regulations redefining the
status of employees under the social-security laws,  Our company through estab-
Hished practices over a 30-year period has worked out its arrangements with its
customers who, by some standards, could be called denlers.  We have about 18,000
such dealers located in some 47 States and in the District of Columbia. Can
they be said to be “employees” within the meaning of State unemployment-
coipensation laws?  If they drive antomobiles, are they to be considered “em-
ployees” for the purpose of rendering us liable for acts of negligence on their
prect?  If they are to be called employees, will we be required to qualify under
the State eorporation laws of all of the several States in order to do business in
those States? If they are “employees,” has Congress fixed their status in that
relationship?  These, NSenator Millikin, are just a few of the questions which
are pothering us in the light of the proposed Treasury regulations. Under the
present law and under the reguiations now in force, our status ig definite and
tised on all of these points, and we know just where we stand,  Therefore, it
seemys to us that any measure which will preserve the status quo until Congress
hag had a change legislatively to fix the bounds within which we must operate
is dexirable. We therefore further wish to urge favorable action on House Joint
Resolution 206, which hay received the overwhelming support of the House of
Representatives, .
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L‘et me submit a briof outline of the facts describing our method of doing

) business, :

: Weo sell some 200 products consisting of totlet preparations, flavorings, and
other food products, household products, and simple home remedles. These prod-
ucts are sold outright to some 18,000 customers throughout the United States.

The dealer sells to customers in his community by calling on his proapect
.through so-called house-to-house canvass, ‘We exercise no control over the

; amount of time the dealer devotes to selling, the volume of business he sends to

us, or his privilege to buy from others. We belleve these denlers to be as inde-

pendent In thelr relationship to us as that of the retail grocer who buys from his

i wholesaler.
B The average size of orders receilved is about $10, 'The dealers are men and
o women who are not accustomed to keeping sales und profit records of their trans-

actlons. Many of them are glder men and women who devote a few hours a week
to the activity and who are physically unfit to work at a regular job, and in this
way produce a profit from their sales which is often an important economtce
factor in their llves, With few and rare exceptions, these denlers are choplo who
1 have never been engaged In the conduct of a business that requires the keeping
e of books or accounts, and their entire llves have been lived outside of the
ok business world,
i Since we do not fix the selling price, prices are suggested only, we belleve it
impossible to determine the profit from sales of these dealers. Many of them
rell the products of other manufacturers and we do not belleve them capable
of segreguting the various transactions, and keeping an adequaic system of
accounting,

Our dealers are scattered over the country, mainly fn about 35 States, and for
the most part thoy live In rural communitles, villages, small towns, or in the
outlying sections of cities. The average volume of business recelved from the
average dealer I8 very small, not over one to two orders per month, and we are
K unable to think of any procedure through which the amount of social security
i or withholding tax can be determined. If a way could be found for establishing
3 - the figures, the cost of administration would be prohibitive.
7 I wlll greatly appreclate your courtesy in causing my letter to be included {n
¢ the record of hearings of your committee.
With appreclation, belleve me,

Very truly yours,

MorroN MANUFACTURING Conp,,
CHARLES F. MYERS,
Bcoretary-Treasury.

. [Telegram}

Senator Fourust O, DONNELL,
: United States Senate:
' Bureau Internal Revenue proposed regulations broadening scope of term “‘em-
ployee” so complicated ag to lead to confusion and doubt concerning future rela-
tionships between our company and its agents. Proposed definition term “em-
' ployee” goes far beyond common law acceptance which Congress approved in
. 1089. On this basis we ask support to approve Senate Joint Resolutton 180.
SrArKk Bros. NUnserizs & Orcmarps Co.

- XAOUISIANA, Mo., March 8, 19)8.

T NATIONAL ASS00IATION oF Lirs UNDERWRIYERS,
Now York 18, N. Y., March 24, 1048,
Re House Joint Resolution 206 (Gearhart resolution).

Hon. Bvoene D, MILLIKIN,
hairman, Senate Finanoe Oommittee, ..
Benate Ofice Budlding, Washington, D, C.

Dras SenaToR MILLIKIN : The Gearhart resolution, now pending in the United
States Senate, has placed the National Assoclation of Life Underwriters in a very
awkward position, .

Prompt=d only by the conviction that all citizen should share equally in the .
benefits provided by a benevolent government, this asgociation has argued con-

[l
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tinuously for the broadening of the scope of the act to include all gainfully em-
ployed. The files of the Ways and Means Committee will indicate that we have
flled formal briefs and repeatedly presented oral testimony designed to persuade
Congress that the Soclal Security Act should be amended.

Many life-Insurance agents are clearly in the “twilight zone” of employment,
The Social Security Administration, upon review!ng the circumstances surround-
ing the employment of these agents, has declared many of them (acting as agents
for many different companies) to be eligible for benefits, or has established
wage credity for them. The general counsgel of the Treasury, prior to Novem-
ber 27, 1047, held that such “ordinary commission agents” were not in covered
employment under the act as amended in 1939 and, therefore, dld not levy social-
security taxes upon thelr earnings,

FFollowing the Silk, Greyvan, and Bartels decistons in June 1947, the Treasury
issued new regulations concerning “covered employwent” and thesge regulations
inspired .the “Gearhart resolution.” The members of this assgociation were well
pleased with the new regulations of the Treasury Department since thelr promul-
gation would have made our ordinary commission agents eligible to participate
im thé)m;mneﬂts of the Soclal Security Act, and they are most anxlous to be

neclu

Strictly as a matter of principle, we never appeared before the Treasury De-
partment prior to the Supreme Court decisions In June 1947 to debate with
them thelr attitude relative to the proper definition of “employee.” We belleved
that it was the Department’s sole responsibility to make such a determination
without suggestion trom our Assoclation.

St fnspired by the same principle, we are not at all disposed to communicate
with commlttees or Members of Congress to debate the merits of House Joint
Resolution 208, We agree completely that this is a matter which should be
resolved by the Congress, We do not, however, enjoy being left out in the cold
while thls controversy persists,

May we most respectfully, therefore, express the hope that the Congress will
not delay beyond the present session in giving full and complete consideration
to proper revisions of the Social Security Act to the end that those citizens who
are richly entitled to its beneflts will be no longer denled thelr rights,

May we agaln point out, ag we have before the Ways and Means Committee,
that there 18 no group In the United States that has worked more religiously or
cooperated more fully to muke the Social Security Act a complete success than
. have the members of this Assoclation. We have worked diligently to make the
act fully understood and appreciated, and we have coordinated social-security
benefits with the life insurance and estate plans of millions of cltizens, ‘This,
I believe, will explain why we feel that we are so richly entitled to your prompt
and effective conslderation of the proper revisions of the act.

Cordially,
Jupp . BENSON,
Ohairman, Commitiec on Federal Law and Legislation,
National Assoclation of Life Underwriters.

THE NATIONAL ABSOCTATION OF LIFE Umnmwmm
New York 18, N. Y., April 5, 1948
Hon. Bveeng D. MILLIKIN,.
Ohalrmcm, Benate Finance Committee,
Scnate Ofice Butlding, Washington, D. 0.

Dear SENATOR MILLKIN : This letter supplements my letter of March 24 rela-
tive to House Joint Resolution 208, and is Inspired by information acquired dur-
ing the recent public hearings on the resolution before your committee, Either
Mr. Hallett, our headquarters attorney, or I were in almost continuous attend-
ance during the hearings.

On behalt of our members, I wish to clearly establish certain facts, and then
respectfully submit for the consideration of your committee a suggestion which
may help to accomplish the stated object of the resolution, and at the sanme time
ellminate any possible hardship which might accrue to any worker or the bene-
ficlarles of any worker while the scope of coverage under the Soclal SBecurity Act
18 belng carefully reviewed by the Congress.

The facts are:

(1) The governing body of this assoclation voted agailnst a formal nppenr-
ance in connection with the resolution in view of the fact that the Report of the
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Ways and Means Commitiee (No, 18310) stated: “The issue invoived in the pro-
posed regulations is whether the scope of social security coverage should be
determined by the Congress or by other branches of the Government.”

We are not. lncllned to comment upon the already clearly established preroga-
tlves of the Congre:

- In view of the tuct that two administrative arms of the Government have
flaced completely different interpretations upon the intent of Congresa by issuing
nconsistent regulations for the determination of “employee status” under the
Social Security Act, we ﬂnd several thousand of our members in a state of com-
plete confusion,

However, it I8 scarcely the responsibility of this association to attempt to
resolve these administrative inconsistencles created by the Noclal Security Ad-
ministration and the Treasury Department, in spite of the fact that the resmtlng
confuaion may have adversely affected several th 1 of our |/

(2) 1t has been tmposaible for this assoclation te recommend to its mombors
that they should or stiould not appear bhefore the Soclal Security Administration
and seek a determination of status designed to establish their eligibility for wage
credits ox benecfits under the Social Security Act. This is true because—

(a) It i the present policy of this assoclation to make no recommendation
. to a member that ke or she should seek henefits from a uovemmental agency 8o

long as we are in possession of the “practical knowledge” that he s precluded
from placing himself in a position to pay the nppwprlute tax which will support
those benefits; and

(b) There ls nothing in our byluws which in anywise Imposes upon any mem-
ber the obligation to be governed by the attitnde or recommendation of the
asaoclation fnsofar as his individnal rights are concerned.

(8) This asgoclation has long since called to the attention of the Congress the
fact of the glaring inconsistency in the administration of the S8oclal Security Act
by two administrative branches of the Goyernment, and has urgently gought relief
through a clarification of the definition or including all those gainfully employed.
In any event, we insisted that the matter should be resolved.
© (4) Some groups have sought relief by asking Congress to pass legislation,
specifically “including” or “excluding’ certain categories of persons under the act.,
Our road to this rellef {8 barred because it ig a clearly estublished policy that this
associatlon does not belleve in elass leglslation and, therefore, will not seck such

relief for its members.

OUB BUGGESTION

We respectfully suggest that inasmuch as the resolution Is designed “to maln-
tain the statua quo In respect to certin employment taxes and soclul-securlty
benefits pending action by Congress on extended soclal-security coverage,” the
objects of the resolution would best be accomplished if section 2 (a) section
1101 (a) (8) might he amended as indicated in the resolution, except that deter-
minations after January 1, 1948, would be limited to those workers who have
(a) attained age 63, and (b) beneﬂclarleu of workers whose death occurred on
or after January 1, 1948,

At once ndmltt(nz the seeming iegal inconslstency of the suggestion, we com-
lrm;lnd to your consideration its practical advantages which we belleve to be as
ollows :

(1) Those workers and baneﬂclnries of workers who were reluctant to seek a
determination of benefits due to the confusion and inconsistencies would not he
preciuded the right of determiination under the more liberal defipition as lald
down In the Sk cnse, until such time as Congress finds it convenient to review
the scope of coverage.

(2) The number of ?eople affected, presuming Congress acts within the next 12
months to clarity the statute, would not exceed 6,000 to 7,000, and this reduction of
the possible error reduces the problem markedly, We sabmit that it would be
more desirable to err-on the side of liberality for these foew people than to deprive
them of possible benefits to which they may be entitled.

(8) e alternate, of course, 18 to suggest that Congress can easily provide
retroactive benefits to January 1, 1048, In the event a majority in Congress should
ultimately conclude to accept the most lberal lnterpretutlon and adjust the

* atatdtes accordingly. While it may be argued that this is falr, may I suggest
that It is not realistic or particularly helpful in the relatively small number of -
fustances where hardship might result trogn the imposition of the more rigid
common law rules in determlnatlon of “employer-employee atatus.”
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(4) Finally, we wish to polnt out that no injustice will be done to those
persons who might apply merely for “eligibility to establish wage credits” because
the Ojngress could easlly provide retroactive relief for that group of people In
the event the statutes are changed,

To summarize—we readily agree that a state of confusion exists and, reduced
to ity simplest terms, our suggestion I8 to narrow, as far as possible, the grou)
of people to whom the confused set of circumstances applies and grant that sma!
group the benefit of the doubt untll the Congress takes appropriate action to
relieve the confusion,

May I express our appreciation for your consideration with the hope that its
practicality will exceed in Importance its seeming legal inconsistency.

Cordlally yours,
. Jupp C, BeNsoN,
Chairman, Commiittee on Federal Law and Legislation,
National Association of Life Underwriters.
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