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OVERTIME PAYMENT OF CUSTOMS COLLECTORS ON
INTERNATIONAL BRIDGES, ETC.

WEDNESDAY, MAY 3, 1944

UnNirep States SENATE,
Srecian SuscoMMrTEE oF 1iE CoMMITIEE ON FINANCE
Washington, D. 0.

The subcommittee met, pursuant to netice, at 10: 15 a. m., in room
312, Senate Office Building, Senator Peter G. Gerry (acting chair-
man) presiding,

Present: Senators Gerry (acting chairman of the subcommittec),
Taft, and Vandenberg.

Senator Gerry. The meeting will come to order.

We have for consideration 8. 1758, to amend section 451 of the
Tariff Act of 1930,

(8. 1758 is as follows:)

[S, 1758, 78th Cong., 2d sess. )
A BILL To amend section 451 of the Tariff Act of 1930

Be il enacted by the Senate and House of Representatives of the United States
of Ameriea in Congress asscabled, That section 451 of the Turiff Act of 1930, as
amended (U, 8. C., title 19, sec. 1451), is hereby amended by inserting before
the period at the end theveof the following: “Provided, That the provisions ol
this section, sections 450 and 452 of this Aect, and the provisions of section b
of the Act of Febraary 18, 1911, as amended (U, 8, C,, title 19, see, 267), insofar
ay such sectlon § requires payment of compensation by the master, owner, agent,
or consignee of a vessel or conveyance, shall not apply to the owner, operator,
or agent of a bridge, tunnel, or ferry between the Unlted States and Canada or
between the United States and Mexico, por to the lading owunlading of mer-
chandise, baggage, passengers, or other persons arriving in or departing from
the United States by motor vehicle, trolley car, or on foot upon, over, or through
any such bighway, bridge, tunnel, or ferry, At designated ports of entry where
any merchandise, baggage, passengers, ov other persons shall arrvlve in or
depurt from the United States by motor vehicle, trolley car, or on foot upon,
over, or through any highway, bridge, tunnel, or ferry hetween the Unlted States
and Canada or between the United States and Mexivo, the collector, under such
regulations as the Secretary of the Treasury may presceribe, shall assign customs
officers and employees to duty at such times during the twenty-four hours of
each day, tncluding Sundays and holidays, as may be necessary to facllitate
the prompt Inspection and passage of such merchandise, baggage, passengers, or
other persons,  Officers and employees assigned to such duty at night or on
Sunday or a holiday shall be entitled to rates of compensation fixed on the same
basls s in the case of enstoms officers and employees assigned to duty fon con-
nection with lading or unlading of vessels or cargo at nlght or on Sunday or a
holiday ; but all compensation payable to such customs offirers and employees
ghall be pald by the United States without vequiring any license, bond, obligation,
financial undertaking, or pnyment in connection therewith on the part of any
wer, operator, or agent of any such highway, bridge, tunnel, ferry, motor
rehicle, or trolley car.”
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2 OVERTIME PAYMENT OF CUSTOMS COLLECTORS

Now, there is a rather long list of witnesses, so the chairman will
appreciate it if you will make your statements as short as possible, and
if you have anything further that you want to add, why, you can sub-
mit your briefs on it.

The first witness on the list is Mr. Herbert Gaston, Assistant Secre-
tary of the Treasury.

Mr. Gaston,

STATEMENT OF HERBERT GASTON, ASSISTANT SECRETARY, DE-
PARTMENT OF THE TREASURY (ACCOMPANIED BY W. R. JOHN-
SON, COMMISSIONER, BUREAU OF CUSTOMS)

Mpr. Gaston. The situation, Mr, Chairman, which gave rise to this
bill was created by a decision of the Supreme Court in the case of
Myers and others in January which held that the provisions of the
Customs Overtime Act of 1911 were applicable to international tun-
nels and bridges.

The Customs Overtime Act, originally designed to provide for the
customs inspection required in comection with the Jading and dis-
charge of vessels outside of vegular working hours; preseribed rates
of pay; double pay for overtime; bother after the vegular working
day, 5 p. m,, :\m% on Sundays and holidays, and it provided also that
the owner of the vessel shonld post a bond and to reimburse the Gov-
ernment for this overtime pay.

We have not considered that this act, as amended, was applicable to
the international bridges and tunnels, but a suit was instituted in the
Court. of Claims by certain employees of the Bureau of Customs in
Detroit claiming overtime pay over a period of years for services ren-
dered at the bridges and tunnels in Detroit at the rates preseribed
under this Customs Overtime Act, which is an act calling for yeim-
Bursement. to the Government,

The Court of Claims decided generally favorably to the petitioners,
Tt was appealed to the Supreme Court, and the Supreme Court held that
the act would not apply to services performed outside the regular hours
during week days but it would apply as to Sundays and holidays.

Then, the situation which faced us was that we were, as the result
of tho decision of the Supreme Court—we were enjoined to pay these
men at these overtime rates for Sundays and holidays, and not only
that but we were enjoined to pay them by a certain method. ‘That i,
we should exact a bond from thewoperators of the transportation facil-
ities, in this case the tunnels and bridges. There was no other method
by which the man could be paid.

Consequently, we served notice upon the operators of these bridges
and tunnels, and some of them are public or quasi-public authorities,
that it would be necessary for them to furnish bond and to agree to
puy overtime services for all work performed by the inspectors on
Sundays and holidays. The majority of the bridges and tunnels
compiled, That was generally true on the Mexican border. 1t was
true and is true at the present time on the Canadian border with
respect to three bridges and tunnel. Three bridges are operaling
without payment under injunctions previously granted. Two injunc-
tions previously granted and a third injunction, as to the Thousand
Tslands Bridge, recently granted. We have, however, been served




OVERTIME PAYMENT OF CUSTOMS COLLECTORS 3

with notice by the various bridges on the Mexican border that they
propose to cancel their bonds and to decline the payment after May 1.

Now, as to the bill which—Well, I think T should perhaps say
something more about the situation with respect to the Mexican border
and how 1t is view by onr consul general in Jaurez,

Senator Vanpenprre, Before you get into details, Mr. Gaston:
On the basic proposition, is there any sound reason by the Govern-
ment, should not pay for all the services rendered by the Govern-
ment to the public in connection with these facilitios?

Mr, Gasron, In my opinion, Senator, the Government should pay
for it.

Senator Vaxpeneere, Why, certainly. :

Mr, Gaston. That has been our position, and that has been the
system which we applied.

These men who brongh this suit were heretofore working on shifts
of vegular 48-hour—approximately 48-hour—weckly shifts, which
cmployed them, some of them at nights and on Sunday, at the regu-
lar base pay, unless they worked additional time. ‘

We believed under the law the Government was liable for that
payment up until this decision of the Supreme Court which was to
the contrary, and we believe now that the Government ought. to carry
this cost.

Senntor Vaxnensera, So, you are not raising any controversys, first,
ns to the proposition that the men arve entitled to overtime, and, sec-
ondly, that the Government should pay it ?

Mr, Gasron, Well, we ave raising any question as 1o the Govern-
ment paying the cost. 'We helieve that the Government should pay
the cost. We do have a question as to whether the rates of pay fixed
in this overfime statute are approprinte. We are suggesting a dif-
ferent arrangement ns to that.

Scnator Vanpensera, Bul you agree (hat they are entitled (o over-
time,

Mvr. Gasron. We have suggesied, Senator, in our letter to the com-
mittee, thal there be a diffrentinl established for night and Sunday
work.  Wo snggest a possible differentinl of 10 percent. We do not
helieve that the high rate of overtime pay established in the Reim-
bursable Overtime Act appropriate for this service.

However, I should eall your atiention to the fact that the Bureau
of the Budget disagrees witl us on this 10-percent. differential, They
believe the men should be subject {o the regular basie rate of pay plus
timo and a half for any overtime beyond the regular established
week, ;

I should say this in regard to the provisions of the bill. The pro-
visions of the bill would establish the rates of pay, the system of over-
time pay for these men that is applicable in the case of reimbursable
“overtime.  That would result in the men being required 1o work a
7-day week. Otherwise, if you pay double time for Sunday, and
then they already have their base pay, which cover a 5-day week,
they would be twice paid for Sunday work, and 1 don’t think that
would get by the office of the Comptroller Cieneral,

So that I think the only way we could apply those provisions would
he to require the men to work a regular week of ¢ days a week, and
then a seventh day at the double rate.
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Senator Vanpennera, Can you reduce that to figures so that we may
have u concrete example of precisely what is involyed in dollars and
cents?

Mr, GasroN, Well, T have some estimates on the cost here.

. Perhaps Mr, Johuson could tell you how it would apply to a single
mspector.‘

Senator Vanpennire, T would like to know now on the average, and
what he would get under the decision and what he would get under
your proposal,

. Mr. Jonnson, Mr, Chairman, the minimum base pay of a customs
inspector is $2,300 per annum, which comes out, we will say, roughly,
$6 a day. i

Under the decision in the Myers in order to furnish service at the
bridges, we are now required to assign a man who has worked the 6
days in the weck to earn his base pay of $2,300, $2,400, or $2,500, as
the case may be, and then to work him the seventh day and give him
2 dz\lys’ pay for that, or, say, $12, making in all 9 days pnid for 7 days
work.

The'old practice was to give him only his base pay, to work him only
6 days a week, and if one of those days was Sunday to give him
another day of the week as lieu time. That has been discontinued by
reason of the court’s decision, and the men are working a 7-day, 56-
hour week.

Senator Vanpunnere. Let us continue with the figures.

He has $2,300 base pay. 'What would the average pay be under the
decision-—~the comparable figure? : )

Mr. Gasrox. You haven’t included in that base pay the Ramspeck
overtime, have you ?,

Mr. Jounson. No, sir, :

Can one of you men give me the average base pay ?

Boynton, what is 1 day’s pay for a customs inspector including war-
service overtime? $6.38 plus 20 percent ¢

Mr. R, R, Boynton (overtime committee, National Customs Asso-
ciation, Detroit, Mich.). The war-service overtime under Publie, 49
is not included in our base pay for overtime under the provisions of
gection 41,

Mvr, JonNson. $6.38 per day.

Senator Gerry, I think, in order to keep the record clear, Mr. John-
son. you should make your statement,

Now, Mr. Johnsgon, proceed.

Mr, JounsoN, In vound numbers, the present minimum annual sal-
ary for o customs inspector, including war-service overtime, is $2,800.
Adding 52 Sundays to thai at $12.76 per Sunday would add in round
numbers $650,

Senator Vanoensere, That is $3,4507

Mr. Jounson, Yes, sir,

Senator Vanpeneere. Now, what do you propose?

My, Jounson. Our proposal is to work the men only 48 hours per
week on regular service, including sevvice at the bridges and tunnels,
to pay him $2,800 plus a 10 percent—or whatever percent the com-
mittee may deem appropriate—differential for Sunday work, and also
to give the same differential for any night work, and, further, to give
that same differential to any other customs employee required to por-
form regular duty on nights, Sundays, and holidays.
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Senator Vanpexsera, Well, in the course of events, give me an esti-
mate us to what that would do to the $2,800 figure.

Mr, JonnsoN. 1f the man worked every Sunday and every night it
would take about a 14-percent differentinl to bring him up to the
amount. he would get now by working every Sunday—7 days a week,

The net income, under our proposul, to the man who gets the full
benefit of it would be slightly less by approximately 4 percent of his
base pay, on an annual Dasis, and assuming that he worked all the
overtime tours.

Senator Vanpensera, Well, what is the net figure then? That is
around $3,300%

My, Jounson. Yes, sir,

Senator Vanpunpere, All vight.

Senator Gerry, How many people does this affect ?

Mr, Jonwson, My proposition would afleel about 2,500 employees,

Senator (Gerry, And would total what?

Mr, Jouxson, About $390,000, all told.

Senator Vanpensera, Would you say that under your &)ropcsition
you had vobbed the customs employees of any advantage they won in
the Supreme Court ?

Mr, Jor~son. The particular employees who won in the Supreme
Court would get less actual cash, but the reduction in income would
not compare with the reduction in labor-hours. Under onr proposal
the men who won in the Supreme Court would get a higher annual
rate of pay, and the benefits given to them would likewise go to other
employees of the Customs Service who have the same basis for re-
ceiving it. In other words, preferential treatment would not exist
within the Customs Service.

Senator Gerry, Mr, Gaston, will you go ahead, now, please?

Mr, Gasron, Mr. Chairman, it is our position that the decision of
the Supreme Court applies a system of payment to these men who are
regularly employed on these tunnels and bridges for work outside of
regular hours which is not applicable to that sort of a situation. The
statute was not designed to meet that situation,  The statute was de-
signed to meet the ease of emergeney arvivals and departures of vessels,
where men were put to an inconvenience by being ealled out at odd
Lours after having finished their day’s work. Here we are facing a
situation where we have to give 24-hour service, and o different plan
should be applicable to that situation,

The plan we are suggesting is a plan to continue as we have, to em-

rloy them on regular shifts of 8-hour days and 48-hour weeks, reim.

{;ursing them at the regular overtime rutes of time and a half 1f they
@o beyond those 48 hours, and at the same time giving them a differ-
ontial for night and Sunday work, whith we suggest might be 10
perceut,

Senator Tarr. You agree to the time and a half for overtime over
48 hours?

Mzr. Gaston, That is in the existing statute, Senator,

Senator Tarr, Over 48 lhours?

My, Gasrox. Over the 48 hours.  Prior to this wartime overtime act
it was 44 hours. They are getting overtime, at approximately a time
and a half rate, for the additional four hours, 'l‘he statute also pro-
vides for time and a half if they worked beyond the 48 hours.

DH020— b2
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Senator Tarr. You say they now get straight pay for 44 hours and

time and a half for the other four?
- Mr. Gaston. Before,

Senator Tarr, That was before?

Mr, Gaston, Well, yes.

This wartime overtime act—I think it provides aproximately-—no,
it isn’t time and a half, is it?

Mr. Jounson. 21.6 percent.

Mr. Gaston, It is about a 21 to 22 percent increase of the base pay.

Senator Tarr. With that wartime act, how much is served at straight
time before the overtime applies?

Mr. Gasron. 44 hours,

Senator Tarr. 44 hours? :

Mr. GasroN, Yes, Practically all of our outside employees are on a
48-hour basis. 'We have some inside employees, office employces, who
are still on the old 44-hour week. Practically all of our outside em-
ployees are on the 48-hour week and get the special wartime overtime.

Senator Tarr. I am afraid T don’t quite nnderstand; but go ahead,

Mr, Jemnson. Mr, Chairman, coul& I try to clavify that?

Senator Gerry. Mr. Johnson,

Mr, Jonxson. Senator Taft, we have for discussion here three kinds
of overtime. There is the war-service overtime, which, in practical
effect, is an increase in the base pay and merges into and becomes a part
of the flat rate, and doesn’t have the ordinary incidents of overtime
pay. The man gets that in serving his regular wartime tour of duty
and not extra duty in wartime, :

Senator Tarr. You mean the 48 hours?

Mr, Jounson. The 48 hours is now his regular tour of duty, for
which he get additional compensation under the war-service over-
time act.

If the man works beyond 48 hours on regular ordinary customs
duties in which there is no special private interests, under that same
statute he would get further overtime at a rate of about time and a
half. That is the No, 2 class of overtime,

Then, No. 8. If he works beyond the 48 hours, in the situations
described by Secretary Gaston as the emergency situations, in behalf
of some private interest, such as the unloading of a vessel, and under
the Supreme Court_decision, at the bridges on Sundays, ho gets over-
time pay at u special rate established only for the Customs Service
under an act of 1911 at double time on condition that it is veimbursed
to the United States by the person receiving the benefit of that special
class of overtime work.,

Does that clarify it?

Senator Vanornnera., Tt sounds to me like an income tax return.

Senator Tarr. The effect of this bill is to turn them back to the
(Fovernment, so to speak, and take them off the private pay voll; is
that right? '

Mr. Jonnson. Yes, sir.

Senator Tarr. You have no provision here proposing to change
the—yes; you do.

Mr. Gaston, The provision there, Senator, makes applicable the
rates of pay that are now applicable in the case of overtime that is
reimbursed to the Government. In other words, the double time
for Sundays. ‘
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Senator Vanpensrra. It would be a great inconvenience to the pub-
lic i?f these fucilities were closed on Sundays and holidays, would it
not

Mr. Gagron, I think it would,

.Senator Vanprxeera. Therefore, the service is. essentially in the
public interest ? .

Mr. Gasrown, I think so,

Senator Vanprnnere, Therefore, there is no argument about the
fact that the Government should be responsible for the pay rolls of
the customs officers?

My, Gasron, We believe it is. At lenst.in, the,case of all important
bridges where there is heavy traffit“on Sundays, we-believe that the
Government should maintairi’24-hour service, and pay-for it, and
that it should not be chargéible to the operator. N .

SenatorVanpensere, Therefore, in your wigyw, our problent.js ex-
clusively confined to the rate of pay.that should"be, given these men ?

Mr. Gasron, I wgtild say so. And ﬂlours‘%gf servige, Commigsidyer
Johnson reminds nge. P H L <.

Senator Vanpunnrra, Did X pndersthngd yoir'e6'say something about
the withdrawal ¢f bonds on l\fay"‘l',‘"w{ﬁjcl }.tﬁ}nt’% that per+

U 0 1 nmifght ind
haps these facilities might be closed,if's'omethix%@i,@m’ ; dond about it?
r. Gaston, That is vight. We Have been notifigd by the opera-

tors of the bridges on the Sféxignn botder in identfcal notesjthat they

propose to cancel their bonds us of May 1 and tg ¢ease to'pay for the
overtime services. If they do that,%jt will a/treatd a very sertous situ-.;

ation, And in that conndctiongve, are diﬁ{)os,e‘ﬂgmt,,suggest to the
committee an arrangementfby#vhich we could. €ohe to an, ngreement
with the owners of these bffdges and pheveht the&ir closing them (ixfi
next Sunday. e L e

Our suggestion wuld be that, yoti"wouldiincludg in the bill a gro-
vision that the bill would be rvetroagtive t§& May Wyi'with respect to
the Government assumption of those chairgef. With such a provision
we think that we could tajk to the operators of the bridgesfind per-
haps get them to agree o Pay the money in escrow MI’“ the bill is
passed, when it would be refunittahlp under such g pré¥ision,

You see, it isn’t merely a matter of'an howel{f ddeision here, or the
protection of the Treasury Department or the Comnissioner of Cus-
toms, It is a matter of the protection of the collectors of customs on
the border. They would be personally liable for any urdawful pay-
ments,

Senator Vanpennera, Well, since there is going to be, obviously
substantial controversy over rewriting the fundamental structure of
these groups, why wouldn’t it be the sensible thing to immediately pass
a joint resolution which accepls this responsibility for the Government
and proceed sccordingly and then take up this question of rewriting
the basic pay structure as n supplement 4

Mr, Gasron. Well, if this resolution were to restore us to the status
vi’hich existed before the Supreme Court decision we would agree to
that, :

Senator Vanornerra, I don’t know why it should, These men
went to the Supreme Court, It seems to me it has been a thousand
years that they have been fighting this thing~ I have been hearing

about it ever since I have been in Washington. It would hardly be .

fair that they go back—that they ask for this status quo arrangement.

Borads
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Mr., Gasron. I think it would, Senator. As I said, I do not think
that the statute which the Supreme Court views in terms applicable
to this situation on the tunnels and bridges, I don’t think that the
Supreme Court passed on the equity of the form of payment, for men
who were engaged on regular tours of duty.

Senator Tarr. Do you have two or three shifts of 8 hours?

Mr, GasroN. We have three shifts in 24 hours,

As a matter of fact, because of your 7-day week—it is three shifts
on the 24-hour basis, and then you have to have replacements for
overtime,

Senator Tarr. And how much is covered by the officers and em-
ployces assigned to this duty at night? That covers one shift of the
three during the week and Sundays, is that it—everybody on Sunday?

Mr. GasroN. It would cover wholly—including the night work, it
would cover wholly two out of the three shifts, and as to those men
who were on the day shift, which would include Sunday, it. would
cover part of the third shift, also,

Senator Tarr, What do you call night—6 to 62

Mur., Gasron. 5 p.m. to 8 a.m.

Senator TArr, 8a,m, to 5 p. m—day,

Mz, GasroN. 8 a. m. to 5 p.m,

+ Senator Tarr. Nine hours—duaytime.

Mr. Gasron, Those are the hours fixed in the statute,

Senator Tarr, I see.

Mr. Gasron, That reimbursable overtime statute—daytime work is
considered work between 8 u, m. and 5 p. m. After that it iy consid-
ered nighttime work. :

Senator Tarr. Then, the effect is to give double time for two-thirds
of all the timej is that right?

Mr, GasToN., No; that wouldn’t be the effect because the Supreme
Court held that the daytime hours were variable, that we were no
longer bound by the 8 a. m. to 5 p. m. rate, so far as this particular act is
concerned., - .

Senator Tarr. Then, why did you tell me you were—I am trying to
find out how much of this time is subject to overtime,

Mr. Gaston, You asked me what hours were daytime, and I told
you those were the hours of daytime fixed in the statute.

Senator Tarr, But I am trying to find out how much, under this
proposal as it is {)mposed by Senator Wagner—how much of the time
18 going to be subject 1o this double time, or whatever it is?

M. Gasron. Well, it would be, if these men are working a 7-day
week-—it would be 1 day out of 7, and that would apply to all three
shi fts in the 24 hours on g‘nmdny from 12 midnight Saturday to Sunday.

Senator Tarr. How many shifts during the weck, one out of three?

Mr. Gasron, It would apply to all three shifts—I do not think I
understand your question fully.

Senator Tarr, It says:

Officers and employees assighed to such duty at night or on S8unday or a hollday
shall be entitled 1o rates of compensation fixed on the same basis as in the case of
customs officers and employees assigned to duty in connection with Inding or
unlading of vessels or enrgo at night or on Sunday or a holiday; * * *

How much of the fyll time is going to be subject to that provisiont
That is what I am trying to find out,
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~Mp, Gagron. I believe you have to consider that provision in the
light of the Supreme Court decisicn, and that the double pay would
apply only to the Sunday work.

Yow, if you had three shifts covering 24 hours, and each one of those
shifts worked part of Sunday, worked 8 hours on Sunday, then for
that 1 day they would get, under this provision, double pay, which
‘{vould be 1n addition to their base pay. ~They would get 2 additional
days.

Senator Tarr. What about those working at night 4

Mr. Gaston. They are vepeating here the words of the customs
overtime statule, but I think that has to be interpreted in the light
of the Supreme Court decision which does not require us to pay for
night duty if it is in a regular tour of duty. If the service were
ciergency service, for which a man were specially called out, and
which is reimbursable to the Government, then it would be that the
double rate would be applicable.

Senator Tarr. But m the normal course, as to these bridges, all
nighttime work would be just like daytime work, is that right, even
though a man is on the night shift? )

Mur, Giasron, That is right, unless we should establish some dif-
ferential for nighttime work,

Senator Gerry, Mr, Johnson,

Mr. JouxsoN, Senator, under the Wagner bill- the customs inspec-
tors working on bridges would get about three times what the Supreme
Court gave then. It would give them overtime on nights which is
not payable under the Supreme Court decision.  The companion bill
in the IHouse gave them only what they got under the Supreme Court
decision, but the Senate hill Hd oo hovand that and gave them what
the Supreme Court denied of their claim,

Senator VaNpeNBrRa., Suppose we seuded the thing on the hasis of
the West bill, which you say implements the decision of the Supreme
Court, would that do for the interim?

Mr. JounsoN. Mr. Senator, my basic cbjection to that'is that the
Congress should not enact a statute (hat requires customs employees
permanently to work 7 days a week, 56 hours a weela I do not beliove
that that calls for an efficient performance of duty, and the Depart-
nient is opposed to the bill definitely on (hat basis.

Senator Tarr, How did you get on to a 7-day week ?

My, Jennsox, The decision of the Supreme Court.

Senator Tarr, Forced you to it?

Mr., Jonnson, Forced us on the 7-day week at the bridges and
tunnels.

Senator Tarr, Why was that?

Mr. Gasron, It makes it an overtime proposition, Senator,

Senator Tarr, What I meant is, if a man worked 5 days and 1
Sunday, you would have to pay him overtime on Sunday.

Mr. Jounson, Yes; but we would have no anthority for releasing
him on 1 day of the week, because he would be required to work that
week {o earn his base pay.  Otherwise, he would become an irregular
employce. If we gave a man 1 day a week off it wounld have to be
charged first to his annual leave and thereafter to leave without pay.

Now, the Supreme Court decision places this regular week-in-and-
week-out 24-hour service on Sunday on exactly the same basis as the
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casual 1 or 2 hours or 3 or 4 hours, in the case of a vessel that lm‘)pens
to come in at night or a railway train that arrives in the night hours
and requires just casual service in the private benefit category.

Senator 'Tavr. Are the daytime hours considered more desirable
than the night shift?

Mr, Jounson. All employees would prefer to work from 8 to 5 than
uny other hours, with a very rare exception. Sometimes & man has
some personal reasons for liking to work at night.

Mr, Gasron. I think differentials are quite common in industries,
differentials for night work.

Senator Tarr. You ave proposing a differential for night work of
10 pereent ? ,

Mr. Gaston, Yes; for all employees required to work at night.

. Senator Tarr. You ave nlso proposing that if a man works 6 days,
including n Sunday, he gets no overtime for Sunday, but o 10-percent
differential—that 1s your proposal?

Mr. Gaston, Yes, sir; and a day off through the week.

T'here seems to be some doubt about the interpretation of this Wag-
ner bill, ag to the effects of the nighttime. I am not just sure of that,
I was under the impression that it was the other way, that it would
apply only on Sunday,

Senator Grery, Thank you, Mr, Gaston and Mr. Johnson.

_ (Letter of the Secretary of the Treasury addressed to Hon, Walter
T George, dated April 17, 1944, and enclosure are as follows:)
"TREASURY DEPARTMENT, .
Waslington, April 17, 1044,
Hon. Wartgr I, Groror, ,
Chatrman, Comniittec on Finance, Unlted States Scnate.

My Dizar My, CrramMan ¢ Farther, reference 18 made to your communication of
March 8, 1044, enclosing a copy of bill §, 1758, to amend gection 451 of the Tuviff
Act of 1830, and requesting this Depariment to subinit a report thercon,

Sectlon 451 of the Tariff Act and related statutory provisions provide for the
payment to customs employecs, and the relmbursement therefor by the owuer,
masier, o person 1 canrgg of the vessel or vehiele, the common carvier, or the
owner or conglgnee of any merchandise or bagguge, whichever may be concerned,
of extra compensation for certnin customs services furnished at night or on
Sunday or a hollday. The Supreme Court of the Unlted States ruled on January
8, 1044, in the Mycrs case that the overtlme compensation provislons apply to
gervices nt certain {011 brldges and tunnels involved in that suit.

8. 1758 would add to section 451 of the Pariff Act a proviso cont'nming three
provisions, The first would ¢xzmpt the owners, operators, and agents ol inter-
national bridges, tunnelg, and ferrles along the Canndlun and Mexlean borders
from the requirement to relmburse the Government for Sunday, holiday, and
overtime compensation and would make the statutory requirement for the reim-
burcement of such overtime completely inoperative with respect to customs gery-
Ices in the lading or unlading of merchandise, baggage, or persons arviving in or
departing from the United 8tntes by motor vehlele, trolley ear, or on foot via any
international highway, bridge, tunnel, or ferry along the Canadiun or Mexlean
border,

The second proviston would require the eollectors of customs to asslgn customs
officers and employees to duty during the 24 hours of each day, Including nights,
Sundays, and holldays, at designated ports ot entry when necessary to facllitate
the prompt Inspection and passage of such merchandise, baggage, or persons at
the Canadlan and Mexlean borders,

The third proviston wounld entitle customs :officors and employees assigned
to duty at night or on a Sunday or hollday aut any such bridge, tunnel, or ferry
to extra compensution on the basls prescribed by section 5 of the act of Tehru-
ary 18, 1911, as amended, and sectlons 451 and 4562 of the Taviff Act, ag amended,
and would requlre such compensation to be puld by the United States without
relmbursement or guaranty of reimbursement on the part of the owners, opera-

B
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tors, or agents of the highways, bridges, tunnels, ferries, motor vchicles, or
trolley cars, .

This Department 1s not opposed to the principle which the bill establishes that
international bridges, tunncls, and ferries should be kept open to international
trafiic during the night and on Sundays and holidays as a necessary publie ser-
vice, without making publie access to such facilities dependent upon the pay-
ment by the owners ot such Tacilities of the extra’ compensation of the customs
offiletals and employees necegsarily assigned to proteet the public revenues,

It is further the view of this Departnfent that, ag a corollary of the princlple
stated above, the provisions of the customs extra compensation statutes requir-
ing 2 days' pay for any work done on a Sunday or hollday (see. § of the act
of Pebruury 18, 1011, as amended, and secs, 451 and 452, Taritff Act of 1£30, as
amended) are inappropriate for the payment of compensntion by the Governs-
ment, It ig believed that these provisions were designed solely for the coilee-
tion of extra compensation from partles in interest for services performed for
thelr benefit at unusual hours, and that the hlgh rate of extra compensation
which they established was huposed because such services were consldered not
prinarily In the publie Interest and requests for them were to be discouraged
oxcept In cases of necessity, The bHl under congideration would maintaln the
present rates ol extra compensation even where the Customs Service 18 provided
a8 4 necessary publie service without refmbursement.,

Existing law seems to require that, except for holldays, customg employeces
must work ¢ days each weck in order to carn thelr regular salary, Sunday
work for which overtime Iy puyable in accordunce with the dectslon in the Myzrs
case must be performed hereafier on a seventh day of the workweek, The result
Is that a subsiantinl number of employees ave now being required ww work
regularly on the basls of a 7-day, 66-hour week, and 8, 1753 would perpetunte
that situatlon Indefinitely in addition to shifting the burden of puying the extra
compensntion to the Government, The Treasury Department belleves that this
s contrary to the Interests of the employees on grounds of humanlty and con-
trary {o the Interests of the Government on grounds of efi‘leney. 1t therefore
urgently recommends the enactiment of legislation which will remove any obstacle
to the exerclse In respect of customs inspectors and Hmited classes of other
cmployees of the usunl and ordinary authority it hag to assign employees
generally to regular tours of duty on Sunday with an allowance of leu tlme on
some other day of the week., Moreover, If Sunday and hollday service 18 to
be provided as a publle service at the expense of the Government, as contemplated
by the bill, then the extra compensation features of existing law, it applied
agninst the Government Instend of as ¢xpenge against the operators of the
facilities, become Illogleal and inappropriate in the presently aceepted pattern
of Government employee compensation, For example, fmmigration service 1s
provided as a publle service at publie expense at bridges, tunnels, and ferries
operating on regulur schedules, and immigration employees assigned to duty at
such places on Sundays and holiduys are not entitled to extra compensation, In
contrast, customs employees who may be working atongside the immigration
employees Wi the same facllities on Sandays and holldays, would remain entitled
under the bill {o the high rate of extra compensation provided by existing law,
1t Is therefore recommended that the extra compensation provislons of existing
Jaw be not applied where customs service Is provided ns a publie service at 1he
expense of the Government,  If In the opinion of the Congress customs employees
regnired to work on Sundays and holldays in the public interest merit special
consideration, then n more nppropriate system of compensation won'd seem 1o
be the establishment of a pay differential of, sny, 10 percent. This Dopartment
belleves that such a differential would be just, and that it ig deserved, not only
for Sunday and holldny work, but also for work on regular tours of duty at night,
f. ¢, between the hours of 5 p. m. and the following 8 a. m,

With respect to the ferries which, under & 1758, would recetve the privilege
of free sorvices, 1t should be mentioned that there are certain ferries operating
between the United States and Canada in the Puget Sound reglon, and perhaps
elsewhere, which arrive in the United States onco a day outside regalar ofii
hours. At other pluces car ferrles and occastonnlly passenger ferrles operate
ut ireegalar hours,  To employ the additional personnel that would be required
to service such ferrles on regulur tours of duty would impose a cost on the
Government far greater than the cost now borne by the operators for over-
time services, It 18 suggested, therefore, that the privilege of free services
in the case of ferries be llmltled to such as operate passenger service with ar-
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rivals at intervals of at least once each hour during any period in which free
gervices are to be furnished, and that a similar lHmitation be observed If any
other transportation facilities are hereafter included in the bill,

As the provisions in lines §, 8, 9, and 10 on puge 2 covering arrival in or depar-
ture from the United States “by motor vehicle, trolley car, or on foot” exclude
certain other methods of arrival or departure, such as by wagon, without any
apparent logieal reason for such exclusion, it iy suggested that the langunge
be broadened to inclue arvival or depanture by all methods of travel in which
the enumerated facilities mlght be employed,

It seems clear that the term “persons” us used in the bill would include “pas-
sengers.”  As some confusion might result from an apparent distinetion be-
tween “passengers” and “other persons” (sce lines 4, 8, and 18 on page 2), it
ig suggested that the term “passengers” be eliminated,

The second provision of 8, 1768 (beginning at line 7, p. 2) seems subject to
the Interpretation that It would require collectors to malntain continuous 24-
hour service, including Sundays and holldays, at all ports of entry along the
Cunadian and Mexfean borders,  There are approximately 136 such ports, in-
cluding those on the Great Lakes, At muny of them Sunday and holldny service
would be wholly unwurranted, and the Government would assume i considerahle
unnecessary finaneial burden {f 1t were required to furnish sach service indls-
criminately, 1t is belleved that the bill should Indieate clearly that the Customs
Service muy exercise a reasonable diseretion, based upon the volume of traffic
and the avablabllity of customs personnel, in determining where und for what
periods of the nights, Sundays, or holiduys the services shall be furnished.

It is also recommended that @ section be added to the bil to require owners or
cperators of international bridges, tunnely, nnd fervies to provide and maiutain
free tnspection facllittes for Federal ageucies stantloned at such bridges, tunnels,
or ferrles. A draft of a bill for thiy purpose was prepared by this Department and
submitted to the President of the Senute and the Speaker of the House of Repre-
sentatives in July 1930, with lettery explaining the reasong for vecommending
such legislation, The proposed bill was {ntratluced fn the Senate on Junuary 23,
1040, and became 8, 8175, 1 was relutrogyeed in the Sennte of the Soventy-
geventh Congress on Januaary 20, 1041, and becawme N, 649, No action was taken
on the blll,

It has been the opinlon of this Department that the operators of Interunttonnl
bridges could nct administratively be required to provide the Customs Service
with free inspectional facllitles much a8 ave universally furnished by vessel opera-
Lorsg at seaports and by the operators of aleports. It haw, however, been the De-
partment’s practice to attempt to persude the bridge operators to provide faclli-
ties free of charge, Some ol the operators have complied with the Departiment’s
requests, while others have refused to do so. The Department does not believe
that this is an expense which should he borne by the Governmment., The furnigh-
1ng of Inspectional facllitles is properly a burden which should be nssumed by the
bridge and tunnel companies as iy done by the vessel operators at all seaporty
and by airport operators. However, suits are now pending against the United
States In the Court of Clalins to recover rent for facllities furnlshed to the Gov-
ernment at the Peace Bridge at Buifulo, N. Y., and the Blue Water Bridge at Port
Huron, Mich, Operatory of other bridges are pressing for payment, and other
operators are now recefving payment,

A draft of a bill covering all the foregolng suggestions and recommenduations
is enclosed for your consideration.

The proposed legislation, together with the Department’s comments thereon,
has been submitted to the Bureau of the Budget in accordance with established
procedute, and that Bureau has advised us as follows:

“You are adviged that legislation to accomplish the following purposes would
not be in confliet with the program of the President: (a) Hxempt owners, oper-
atorg, and agents of international bridges and tunnels along the Canadian and
Mexican borders from any requirement for their payment of the compensation
of such Customs employees a8 the Treasury Department may, within its disere-
tion, assign to duly at such bridges and tunnels; (§) that the compengation to
be pald by the Trensury Department to Customy employees for overtime services
should be upon the same basigas that paid to Immligration Service employees at
bridges and tunnels, viz, time and one-half ag provided under the War Overtime
ay Act, Public Law 49, }

“With respect, however, to the proposal in your draft of bill for extra compen-
gation of 10 percent for services on a Sunday or ‘a holiday, or at night on any
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other day, T feel obliged to advise you that such a proviston wonld not be In
accord with the program of the President,”
Very truly yours,
Herserp 1, GARTON,
s Acting Secrelary of the Treasury.

A BILL To amend sectfon 461 of the Turlff Aet of 1030, and for other purposes

Be it enacted by the Senate and House of Represcutatives of the United States
of Ameriea in Congress assembled, That sectlon 451 of the Tavif Act of 1080, as
amended by section 9 of the Customs Admlnistrative Acef of 1938 (U. 8. Code,
1040 ed,, title 19, see, 1441), Is hereby amended to rend as follows:

“Sic, 41, IXTRA COMPANSATION-~GENERAL PROVISIONS,

“(a) Before any such speclal lleense to unlude shall be granted, the master,
owner, or agent of such vessel or vehicle ghall be required to glve a bond in the
penal sum to be fixed by the collector conditioned to (ndemmify the United States
for uny loss or Habllity which might ocenr or be oceasioned by reason of the grant-
ing of such speetnl Heense nnd to pay the compensntion and expenses of the cus-
toms officers and elployees assigned to duty i conneetion with sueh anlnding at
nlght or on Sunday or u hollday, In accordance with the proviglons of section §
of the Act entltled ‘An Act to provide for the lnding, or unlading of vossels at
night, the preliminary entry of vessels, and for other purposes,” approved Fep-
ruary 18, 1011, as amended,  In Heu of such bond the owner or ngent of any vessel
or vehiele or ne of vessels or vehicles may exeeuate a bond in a penal sum to be
fixed by the Secretary of the Treasury to cover and Include the fssuance of specinl
Heenses for the unlading of vessels or vohleles belonging to sueh Hne for 4 pertod
of one year froin the dute thereof.  Upon u request made by the owner, master, or
person i chnrge of n vessel or vehlele, or by or on behalt of a common carrler
or by or on hehalf of the owner or congignee of any merchandlse or baggage, for
overthme xervices of customs oflleers or employees at ulght or on w Sunday or
holiduy, the collector shall assign sufficlent customs officers oy employees, if avails
able, to perform any such services which may lawfully be performed by them
durlng regular hours of business, but only if the person requesting such services
glvesd a bond in & penal sum to be fixed by the colleetor, conditloned to pay the
compensation and expenses of such customs oflicers and employees, who shall be
entitled to rates of compensation fixed on the same basls and payable In the same
manner and upon the same tering and conditions as In the ease of customs officers
and employees nssigned to duty in connection with Inding or unlnding at night
or on a Sunday or hollday. .

“(b) The tetms and provisions of sectlon § of- the satd Act of February 18,
1911, ns amended, and of sections 450, 452, 4563, 454, and this section of this Act,
a8 amended, pertaining to a specfal lceuse, bond, and the payment of compensa-
tion by the master, owner, or agent of a vessel or vehicle for services and ex-
penses of customs offieers und employecs shall not appdy, when agsignments of
such officers and employees are made pursuant to thig subscectlon or under a
finding pursuant to subsectlon (¢), to the owner, operator, or agent of a bridge,
tunnel, or ferry between the United States and Canada or Mexleo, nor to the
lading or unlading of merchandise, bagguge, or persons arriving in or departing
from the United States by motor vehicle or trolley car, on foot, or by other means
upon, over, or through any highway, bridge, tunnel, or ferry between the United
States and Canada or Mexlco, At designated ports of entry where any werchan-
dise, baggage, or persons shall arvive in or depart from the Unlted States by
motor vehiele or trolley ear, on foot, or by other means upon, over, or through any
highway, bridge, tunnel, or ferry between the United States and Canada or Mexiceo,
the collector, under such regulntions as the Secretary of the Treugury may pre-
gertbe, shall asggign customs officers and employees insofar as personnel I8 avail-
able to duty during all or part of each day, including nlghts, Sundays, and
holldays when such nlght, Sunday, or hollday assignments arve found by the
Commissioner of (ustoms to be warranted by the voltue of traflle, to facllltate
the prompt inspection and passage of such merchandlse, baggage, or persons.
All compensation payable to such customs officers and employees under such
asslgnments shall be pald by the United States without requiring any lcense,
bond, obligation, financial undertnking, or pnyment in connection therewith on
the part of any owner, operator, or agent of any such highway, bridge, tunnel,
ferry, motor vehlele, trolley car, or other means of arvival or deparinre, For
the purposes of thig subsection (b) the term ‘ferry’ shall mean a passenger service
operated with the use of vessels which arrlve in the United States on regutar
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schedules at infervals of at least once each hour during any perlod in which
customs service 18 to be furnished pursuant to this subsection,

“(¢) No extra compensation shall be payable under section & of the said Act
of ebruary 18, 1911, as amended, subsection (a) of this section, or scetion 452
of this Act for services performed by any officer or employee pursuant to sub-
section (b} of thig section, or for any other services performed by customs ofti-
cers or employees assigned to vregular tours of duty at nights or on Sundays or
holidays.  Customs officers and employees shall not be assigned to duty at nights
or on Sundays or holiduys otherwige than in accordance with subsection (a)
or (b) of thiy section or scction 452 of thiy Act unless the Commigsloner of
Customs shall fivst make a finding approved by the Secretary of the I'reasury
that the performance of such servive Is necessary in the publie interent.

“(d) Any officer or employee assigned to a regular tour of duty at night or
onh a Sunday or holiday pursuant to subsection (b) or (¢) of thiy seetion ghall
be paid extra compensatlon for any period of time served on a Sunday or hollday
or at night on any other day in an amount equuai to 10 per centum of the pay
which such officer or employee would have recelved for the same pertod of work
at a time other than at nighi or on a Sundway or hollday, Nothing in this
sectlon shiall affect the compensation or working hours of fleld officers and em-
ployees of the Division of Investigations and Patrol of the Bureau of Customs
or prevent the extenslon of regular working hours of other-offivers and employces
without extra compensation when such extension Is necessury to eliminnte an
arvearage in, or to keep current, the general work of an office or district.”

810, 2, INSPEOTIONAL FACILITIES AT BRIDGES, FUNNELS, AND FFRRIRS,

(a) Any owner or operator of an Internatlonal bridge, tunnel, or forry between
the United States and any foreign country shall, when requested by the head
of uny Federal agency, promptly provide and maintain, without expense to the
United Stntes, such sultable and convenlently located facliitles as may be reason-
ably necessary to enable such Federal agency, stationed at such bridge, tunnel,
or ferry, to discharge properly lty legal functions relating to the regulation and
supervision of commerce with forelgn nations, Including the enforcement of the
immigration laws, The location and sultability of the fucilities provided, or to
be provided, shall be determined by the head of the Federnl agency concerned,

(b) When used in this section, the term “faellities” means quarters, water,
and heat, but shall not be construed to include lights, telephone service, office
ecquipment (such as desks, chairs, filing cablnets, or similar equipment), or office
supplies, s

(¢) In the event of the neglect, failure, or refusial on the part of any owner
or operator of any such bridge, tunnel, or ferry to furnish facilities in accord-
ance with the provislons of thig section, the head of any Federal agency affected
by such neglect, failure, or refusal is hereby authorized to close such hridge,
tunnel, or ferry to all traffic until such time as the said facllitles shall have
been furnished. N

(d) 'The provisions of this gection shall be applicable to all international
bridges, tunnels, and ferries between the United States and auy forelgn country,
whether heretofore or hereafter constructed,

Senator Gerry. The next witness is Mr, Runals,

STATEMENT OF CLARENCE R. RUNALS, APPEARING ON BEHALF
OF TOLL BRIDGE OPERATORS, NIAGARA, N, Y.

«Mr, Ruware. Mr, Chairman and gentlemen of the committee, lest
our silence should be deemed assent to the interpretation of the deci-
sion of the Supreme Court in the Myers cascr—

Senator Gerry. I think, Mr, Runals, you should state that you rep-
resent the toll-bridge operators of Niagura, N. Y. Ts that correct ?

Mr. Rovars. Yes. And I also appear on behalf of the bridge own- -
ers, 9 of 11 bridge owners, on the Texus border, and other bridge own-
ers on the Canadian border. Since the pmbiems which the present
statute presents to my clients on the Niagara River are common to all
bridge owners, the representatives of those owners have very kindly
conceded to me the time which they would otherwise use in the pre-
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sentation of their case. So that, T speak on behalf of all who are
similarly situated,

We do not wish to take up the time of the committes in discussing
the effect of the Myers decision in view of the fact that it is concede
by the Treasury Depurt,ment:, and T believe by all, that a statute should
bo enacted which would relieve bridge owners from the responsibility
of paying the customs officers saluries and expenses,  Statements
were made, however, which perhaps ought to be clarified,

r. Gaston stated that, {he majority of the bridge owners and the
tunnel owners had complied with the request of the Treasury Depart-
ment that they file applications foy special licenses and agree to pay
the extra compensation of the employecs. 1 may say that in every
ingtance that sn application for a special license was made it was
made under protest. The bond wag filed under duress with notjce
to the Treasury Department that clnims would be fileq and prosecuted
for reimbursement, So that, in no instance has there been a voluntary
upf)lication on the part of the bridge owners, )

n view of some of the uestions which have been asked, it occurs to
me that possibly we could clear up o little misund(wsmnding that
Ppertaing to this situation, The proposed amendment to section 451 of
the Tariff Act of 1930 as amended in 1938, to give meaning must read
in connection with of ter sections of the Tapiff Act of 1930, Thoge
;gctions are sections 401, 451, 462, and section & of {he act of February

1911,

N 0w, those sections read together means this—and thig is the sum-
mary of the existing law:

That no baggage, no merchandise, or passengers arriving in the United States
from a foreign port or place shall be unladen from the carrying vessel or vehicle
at night, on Sunday, or a loliday, except, under a speclal Heense granted by the
collector of customs undey regulations preseribeq by the Secretary of the Treas.
ury. No such special lcense shall be granted until the muster, owner, or agent
of the vessel or vehlcle shall apply to the collector for g speelnl lHeense ana ngree
to and execute n bond conditioneq a8 follows; Pirst, to Indemnify the United
States against any loss or Habillty it may sustain by reason of the granting of the
special lcenge ; secondly, to pay 1o the collector the compensation and expenge of
customs officery assigned: to duty in conneetlon with thp unlading of the mer-
chandise, baggage, or bassengers, and to pay at the rates preseribed in the staty te,

The proposed amendment would aceom lish three things, One, it
would exempt the ownergy and operators of ridges, tunnels, and ferries
connecting the United States and Canada g nd with Mexico from the
obligation which is alleged to be imposed upon them of applying for g
special license and baymg customs inspectors and employees for the
service rendered by them, and it would also relieve the owneys and op-
erators of motor vehicles, private vehicles, and othersg crossing interng-
tional borders between the United States ang Canada and Mexico, from
that obligation because the term “vehicle®” ng defined in the statute in.
cludes every description of carriage or other contrivance used or cap-
able of being used as g means of transportation on land except airveraft,

You may well inquire how g bridge owner operating a brid ¢, which
is a fixed structure, and in many instances has been ixed ung immov-
able for a period of 50 years, can be a carrying vessel or vehicle, the
master of which must report the arrival of the bridge to the collector
of customs, Congress never intended the act to apply to bridges,

Senator Taft inquired if the Pproposed bill wouﬁl take the cost off
the private individualg and put it on the Government pay rolls, and I



16 . OVERTIME PAYMENT OF CUSTOMS COLLECTORS

say, to clear up any misapprehension that may exist with resrect to
that, that these oflicers have never been on the private pay roll. The
attempt has been made by the Customs Bureau to impose upon the
bridge owners and tunnel owners and the operators of ferries the cost
of the service of the customs employees rendered on Sunday and on
holidays,

Now, there is no basic reason why the bridge owner should bear that
expense, and it is conceded by the Treasury Department and by the
United States Turiff Commission that the customs inspectors render
no service whatever to the bridge owners or the tunnel owners or the
ferry owners. The services performed by customs officers at the bridge
are {}:)r the purpose of collecting customs duties from those who declare
merchandise upon arrival and preventing the smuggling of goods by
those who fail to make declarations. There is no service rendered to
the bridge owner.

Senator Tarr. Did the Supreme Court pass on this question in the
same case?

Mr., Runars, No, Senator Taft, The question presented in the ac-
tion of the United States v. Myers was whether the United States was
liable to customs inspectors working at the port of Detroit at night,
on Sundays, and ho{i(lnys. The Government. took the position that
since section 5 of the uct of 1911, which prescribed the rvate provided,
that the master, owner, or agent of the vessel or vehicle should pay
whenever a special license was issued ut the rates preseribed, and that,
in turn, the collector would pay that money over to the employces.
The Government contended that unless the Government collected the
extra compensation from someone else, eitlrer the vessel owner or the
vehicle owner, that the Government was not linble to the men for the
compensation preseribed for services performed at night, on Sunday,
and a holiday.

The Supreme Coutt held that the customs officers were employees of
the Government and the Government was obligated to pay them at the
rates prescribed, whether the Government collected that money from
a vessel or vehicle owner,

Senator Tarr., I thought the rates prescribed were only for vessels
and vehicles,

Mr, RuNats. The definition of a vessel and a vehicle incorporated in
the Tariff Act of 1930 is the sume definition of cach which has been
on the statute books since 1866, The definition of the word “vessel”
is that it shall include every description of watercraft or other con-
trivance used or capable of being ustd as a means of transportation
on water but does not include aireraft. In that respect, sir, the defini-
tion is identical with the definition of the word “vehicle,”

Now, the Supreme Court, over a period—and the Federal courts—
of 75 years huve held that the test as to whether an ob{'ecla is & vessel
depends upon whether it is capable of being moved in the transportu-
tion of things or persons.

Senator Tarr, ’Wluit I am wondering is whether by granting this
pay to these employees of bridges the Supreme Court didn’t by implica-
tion hold that dlis was o vehicle. How could they reach the decision in
the Myers case without holding that the bridge was a vehicle?

My, RunNars, They reached 1t in this way, as I interpret the deci-
sion—and Imay say that it is not entirely free from ambiguity. Adfter
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the Court had finished its decision, decided in favor of the employes
and stated tho reasons, they wrote a single paragraph which has given
rise to all this trouble. The Court said:

Two further conditions of the Government vequire consideration, | It 18 sald
that section § of the 1911 act, as"amendwd, does not apply to services rendered
at a bridge or tunnel. This Court so helid in 1022 (Dnternational Raiticay Com~
pany v. Davidson, 257 U. 8.). At that time the sectlon's application was mited
to “vossel or other conveyanee.”

I may pause for a moment to say that the act of 1911 was substan-
tially the same as the act now inforce except thut is was provided
that the master, owner, or agent of a vessel or other conveyance was
required to (ake out o special licenge, The Customs Bureau in 1920
served notice upon bridge owners that unless they made applieation
for a specinl license and agreed to pay the extra compensation at the
rates preseribed they would close the bridges.

The International Railway Co. started an action against the col-
lector of the port of Buffalo for an injunction to restrain the col.
lector from enforcing this Treasury regulntion, The case found its
way to the SBupreme Court, and the Supreme Conrt unanimously held

that the term “vessel or other conveyance” wag not appropriate to

describe the plant of a toll bridge, that Congress never intended by
the enactment of that statute to impose that obligation upon the bridge
owner, and it reached its conelusion based upon the history of the
Treasury acts coming down from 1799,

It is perfectly evident that if the statute is read that the provision
with respect to n specinl license related solely to vessels arriving at
various ports at irvegular intervals,

Now, the Court, continuing, said :, i

At that time the section’s applieation was lnited to “vessel or other con-
veyance.”  Nince then sectlons 401, 450, ana 461, of the Tariff Act of 1022 and
of the Lariff Aot of 1030 have expanded the instrumentallities to include every
conveyunee capable of being used ag a means of teansportation on land or water,
The difference In deflnition, we think, brings bridges and tunnels under the
overtime-pry requirements of section 5, .

Now, it was unnecossary for the Supreme Court to decide in that
case that a bridge is a vehicle to aseribe—-

Senator Tarr. I am not so much interested in that. They did
decide it. They have decided that you are subject to the statute.

Mr, Runars, That Senator, I could not concede,

Senator Tarr, That is the way it sounds, May I sce the opinion?

My, Runars, Yes, sir, :

Senator Vanpensire. How does this all bear on the question im-
medintely before the committee, since it is now conceded that the
Government is responsible ultimately to pay for these services?

Mr, Ruwnases. It was merely by way of explanation, Senator,

Senator VANDENBERG, We?,l, it is very interesting, but I have got
to go at 12 o’clock, and I want to hear the rest of the witnesses,

Mr. Runas. T would like to know, Mr. Chairman, if the Treasury
Department is pressing its suggested substitute of a bill for the Wagner
bill. If it is, I would like to be heard upon that suggested bill.

My, Gaston. Yes; we stand on our suggested substitute, .

Mpr. Runans. Well, T may say then, Mr. Chairman, that we are———

Senator Gerry, Will you make your statement brief and then sub-
mit a brief? '



18 OVERTIME PAYMENT OF CUSTOMS COLLECTORS

Senator T'arw. I think we are agreed that the bridge should be ex-
cepted. That is why we are only interested really in fixing this pay
question, ‘

Mr, Runars, We are opposed to the suggested bill of the Treasury

Department. It provides at page 8, lines 9 to 20:

' At designated ports of entry where any merchandise, baggage, or persons shall
“arrive in or depart from the Unlted States by motor vekhicle or trolly car, on foot,
or by other means upon, over, or through any highway, bridge, tunnel, or ferry
between the United States and Canada or Mexlico, the collector, under such regula-
- tlons as the Seeretary of the Treasury may prescribe, shall assign customs oflicers
- and employees insofur as personnel 18 available to duty during all or part of each
day, including nighis, Sunduays, and holldoys when guch night, Sunday, or holiday
- asslgnments are found by the Commissioner of Customs to be warranted by the
volume of traffic, to facllitute the prompt inspection and passuge of such mer-
chandlse, bugguge, or persons.

Now, if the bill suggested by the Treasury Department is enacted
it will give rise to the same questions as were presented to the Supreme
Court in the case of International Railway Company v. Davidson and
in that case I may say-———-

Senator Tarr, Have we an alternate to the Treasury bill?

Mr, GastoN. Yes, sir,

Mr. Runats. In the caso of International Railway Company v. Da-
vidson the Treasury Department, despite the fact that they had fur-
nished customs service continuously 24 hours of the day for nearly
50 years, took the position that it was not insisting that the company
should-that it would close the bridge or that the com;i)an should
pay—but that it was without the personnel to assign to the bridge.

ow, I can summarize very brifly the contention of the Treasury
Department and the decision of the Court by reading to you a short
excerpt from the opinion of Mr. Justice Brandeis in the decision of
the Supreme Court in that case, and you will see that if the law is
umended as proposed by the Treasury Department, instead of puttin
ut rest the controversies which have occupied the courts for a period o
approximately 25 years, those controversies will be revived. Justice
Brandeis stated : '

It is also insisted that the Secretary of the Treasury has authority, inde-
pendently of the power specinlly conferred by the act of 1011, as amended, to
issue the instruction complained of. The contentlion is that his instruction to
the collector was not to conpel the bridge company to pay the cost of the in-
spection gervice, but merely to withdraw the service unless the company would
agree to pay the cost; that since customs officials cannot be maintained at
every point where merchandise may concelvhbly enter from contiguous countries,
digeretion must rest in the Secretary to detormine whether the character and
extent of the movement at a particular place justifies maintaining them there;
and that the instruction glven was a regulation under sectlon 161 of the Reviged
Statutes, To this contention It ig perhaps a sufficlent answer to say that the
instruetion glven was obvlously not & determinatlon by the Secretary that the
travel over these bridges on Sundays and holldays was not such as to Justify
the Government in maintaining the inspection service. The travel was heavier
on those days than on any other; and the service had been gnaintained con-
tinuously for more than 20 years.

Now, we believe that the way to end the controversy is to direct the
continuance of customs service at ports of entry where customs service
has been regularly maintained. ‘There isn’t any danger of a person
starting up a ferry and arriving at a landing and saying that customs
service must be provided. o
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The Wagner bill provides that the service shall be maintained at
designated ports of entry where any merchandise, baggage, or pas-
sengers, or other persons, shall arrive in or depart from the United
States by motor vehicle, trolley car, or on foot.

The suggested amendment by the Treasury Department vests in the
Burenu of Customs the determination whether the volume of traflic
warrants the furnishing of customs service,

Now, I respectfully submit in that connection that the operators of

the bridges and tunnels and ferry boats, with the years of experience
which they have had, are able to determine whether the volume of the
traflic justifies the continuance of the service, They have a vital busi-
ness interest in the operation of those facilities,
_You can very readily sce that a person sitting in Washington in
charge of the Customs Department might say that the volume of
traflic between the hours of 1 a. m. and 6 a. m. is not suflicient to war-
rant the customs service, without knowing the great public incon-
venience that would be caused by closing any facility during that
period of time.

I respectfully suggest to you that if the owner of the facility is will-
ing to guy his money to his employees to keep the service open 24
hours of the day, the Government ought Lo be willing to puy its toll
collectors during that period of time.

Just to give you an illustration of the danger incident to vesting
in gsomeone in the Customs Department the power to say that customs
service shall not be furnished during a period of the day, let me refer
to the situation on the Niagura border, which is common., People on
the Niagara border cross the border. They have intermarried. It is
like a community. The international border does not divide the
people. They cross the river with the same relative ease that they
would travel an equal distance of 1,000 feet in the State of New York.
People from both sides of the river visit their relatives and their
friends, Doctors resident on both sides of the river have patients on
the other side. The family physician is called from one side of the
river to the other, .

Now, if someone, with the very best of intent—and I am not impugn-
ing anybody’s motive~should say that the business between 1 a. m.
and 6 a. m., the volume of traffic, doesn’t warvant the maintenance of
the customs service, a terrific amount of indignation and ill feeling
would be aroused if those facilities were closed.

I may say that it wouldn’t in many instances be difficult to find that
the amount of revenue taken in by a bridge between the hours of 1
a. m, and 6 a. m. did not equal the amount that the bridge owner paid
its employees for the service, but it is essential in the public interest
that those facilities be maintained continuously.

Senator Tarr, Are you satisfied with the language of the Wagner
bill on the subject ?

Mr, Runars, Yes, sir,

Senator Tarr., That they shall assign customs officers and employees
to duty at such times during the 24 hours of each day, including
Sundays and holidays, as may be necessary to facilitate the prompt
inspection and passage of such merchandise, baggage, passengers, or.
other persons{

Mr. Ronaxs, Yes, sir,




20 OVERTIME PAYMENT OF CUSTOMS COLLECTORS

Senator Tarr. That language is satisfactory?

Mr. Runaws. Yes, sir,

Senator Tarr. What does the Treasury say?

My, Gasron, It seems to me, Senator, that it is necessary to have
someo discretion or we are going to have a very wasteful use of man-
power, which will be particularly serious at this time when the de-
mands for manpower are so serious.

Senator Tarr. Well, you have to watch the boundaries to prevent
smuggling 24 hours a day, don’t you?

M. Gasron. Yes, Mr. Runals has spoken particularly of the toll
bridges, but the language is broader than that., I would like to have
My, Johnson say a word on that subject,

Senator Gerry. Mr, Johnson,

Mr. Jounson, This matter was considered by the Senate and the
House in 1938 and the limitation to the furnishing of services to such
as could be performed by available men was enacted into the statute
then after very deliberate consideration,

Now, a8 the Sceretary has said, we have the free bridges. This pro-
posed change would leave ug in_the situation of having free bridges
where we could refuse to accept the service and nobody could complain,
and the toll bridges, where we would state that their services were not
necessary, because of the slack volume of business, and there would be
somebody immediately complaining,

Now, we have an international bridge on the border that is open 1
day in a week for 8 hours, Under the bill that bridge—which happens
to be a free bridge—could demand 24-hour service 7 days a week,

Senator Tarr, If it opened the bridge,

Mr. Jounson. It isn’t a toll bridge. It is the Fort Hancock Bridge
down in the Big Bend of Texas, ‘

I think the Wagner bill would require us, in terms, to furnish it, ex-
cept with the possible escape the Senator pointed out on that word
“necegsary.” I'don’t have any confidence in that as a reasonable limi-
tation on the demands that would be made on us,

Now, since 1938 there hias been absolutely no controversy over the
availability of men to perform necessary services, We are getting now
to a tighter time than we have ever had. We have had to make aﬁ'ust—
ments but everybody has agreed to it.

Senator Tayr. M‘:uy I ask a question? This whole controversy is
confined to bridges and does not apply to ordinary highways crossin
into Canada, for instance. How is the compensation of men covered
on ordinary highways? ,

Mr, JonnsoN, Senator, I wish I knew where the Supreme Court
leavesus on that. Take the customs inspector at, Rouses Point, working
on a regular tour of duty on Sunday. That means that he gets no addi-
tionlal compensation but he is given a free day some other day of the
week,

lSenut?or Tarr. Ave they drawing the same pay as the bridge em-
oyees
P I\J/Ilr. Jonnson, They are drawing the same base pay but they are not
getting the overtime Sunday pay. '
« Senator Tarr. The statute does not apply to them anyway.

Mr, Jounson, Those men should bring a suit and they certainly, in

all justice and equity, are entitled to exactly the same pay as the man

.
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* who happens to be working on a bridge. They would be equahzed
under the Treasury bill, ’

Senator Gerry, We will hear some of the other witnesses now.

Mr. Runars. I would like to say just this, Mr, Chairman, if 1 may:
There is ineluded in the proposed bill by the T'reasury Department the
requiremeént upon bridge owners and tunnel owners and ferry OF('mlm's
that they provide free facilities to any governmental agency that may
be stationed at the bridge or tunnel. No mention was made of that by
the Acting Secretary of the Treasury or Mr, Johnson,

Now, we are very streuuously opllmscd to that provision beeause there
is a leverage in the suggested bill that if the facilities which are deter-
mined by the head of any Federal agency that takes up quarters at
the bridge are not provided the briﬁge or tunnel or ferry may be
closed, 'The operator or owner has no diseretion whatever in deter-
mining the nature or extent of the facilities that will be demanded by
each of several Federal ngencies or the group of them, or their location.

That, we vespeetfully submit, is wrong in principle and is an ex-
ceedingly dangerous provision,

Senator Tarr. You mean the Government may close the bridge—if
they do not furnish inspection they may close the bridge?

Mr. Runars, Nojy it is a question ofy fucilitzicsmbui{;dings, quarters
for any Government sgeney that may be stationed at the bridge,

Senator Tarr. I mean, it they don’t furnish an inspector for 8 hours
at night, can they compel you to ¢lose the bridge?

My, Runars, '(Vell, they have done so.  They have stationed armed
guards at the Rainbow Bridge and at the Thousand Islands Bridge
and have prevented people from crossing, even going into Cunada.

Senator Tarr, I assume they have that power.

Mr. Runacs, Now, we are opposed to that suggestion, My, Chairman,
Basically—there is a danger meident to it~but basically, if the Gov-
ernment hires its toll takers, its employees, it should pay for them
and it should provide the facilities which are necessary to house them,
cither by paying a rental to the owner of the facility, be it bridge or
tunnel or ferry, or by building the quarters necessary.

Senator Gerry. Thank you, Mr, Runals.

(The following brief was received for the record:)

Brier vor TIE FINANCE COMMITTEE OF THE SENATE OF THE UNITED STATHES IN
Surrorr or 8, 1708 ON BEHALRF OF THE OPERATORS OF INTERNATIONAL H1GHWAY
Bribars, TUNNELS AND FERRIES ON 11K CANDIAN AND MExICAN Borbrss

The basic problem which led to Introduction of the bill was who should pay
for Customs Inspection Services rendered on Sundays and holldays at toll
border crossings, At the hearing, Acting Secretury of the Treasury Gaston
conceded that the Treasury Department was in accord with the proposition that
the Government should pay 1ts Cusioms employees for services performed by
them at all times without distinction between Sundays, holidays, or weckdays
and without requiring relmburgement from the owners or operators of the high-
way bridges, tunnels and ferries at which these services are performed, The
sume eoncession was made by Commissioner of Customs Johnson, by the Treasury
report and the Tarlf Commisston report flled in connection with thiy bill, and
by everyone who testified at the henring before the subcommittee on May 8,
1044, It is unnecessary, therefore, to argue further this provision of the Wag-
ner bill

Ten international toll bridges and one vehleular tunnel along the Canadian
Jgorder at points from Now York on the east to Minnesota on the west are ef-
fected.  Several highway ferries across the St, Lawrence, Nlugara, and 8t
Clair Rivers are also involved,
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On the border between Texas and Mexico 11 toll highway bridges are af-
fected, together with some ferries operating across the Rio Grande.

S0 far as the Texas-Mexico crossings are concerned, the Acting Secretary
of the Treasury stated that hig Department had been served with notices from
all of these bridges that the bonds heretofore filed under protest arve canceled
offective as of May 1, 1944. If the Treasury Department pursues on next Sun-
day, May 7, the same course in respect of these bridges, as it did in other casoes,
Customs inspection services will be withdrawn at all of these crossings Into
Mexico and the border will be foreibly closed by the Customs Bureau through
stationing of armed Customs Bureau patrol officers at each of the bridges,

On the Canadlan border, the new Rainbow Bridge at Niagara ¥Falls, which
is operated by a public bridge authority created under an act of Congress, has
been closed by the Customs Bureau eunch Sunday commencing on Febrouary 27,
1044, down to date. The highway hus been barricaded from mlidnight of ench
Saturday until midnight of each Sunday with armed border patrol guards re.
fusing admlission to all persons attempting to cross the bridge in either direc-
tion whether these were Canadian citizens homeward bound or Unlted Stutes
cltizens attewmpting to returan to their own country,

Thousand Islands Bridge across the 8t, Lawrence River, another public au-
thorlty bridge, was closed by the Customs Bureau from February 27 throughout
the month of March 1944, so far as travel at auy time on Sundays was concerned,
This brldge 18 now open by virtue of a temporary restraining order which it
obtained from the Unlted 8tates dlstriet court, Trinl of its action for a perman-
ent injunction is pending and was scheduled to commence on May 4, 1044,

Two other bridges across (he Niagara Rlver are open only by virtue of in-
Junctions granted in 1022 and 1023 under litigation which went to the United
States Supreme Court (International Raillway Co, v. Darvidson, Oollector, 257
U. 8. H08). Motlons recently made by the Government to vacate these indune-
tlons are now pending undertermined.

The Peace Bridge at Buffulo 14 likewise one owned and operated by a publie
authority, It has complied with the Treasury Department demand for a bond
under protest go as not to impede the movement of a vast amount of wur material
which passes over the bridge on Sundays,

Other bridges and a tunncl on the Canadlan border and bridges on the Mexicun
border have until now maintalned Sunday scrvice through similar complinnce
under protest and for similar reasons, Outstanding examples include the Am-
bassador Bridge nt Detrolt and the tunnel between Detrolt and Windsor, both
of which carry thousands of vehicles and war workers every day in the weck,
Outstanding examples on the Texas-Mexican border are the bridges at Browns.
ville, Laredo, and El Paso over which military personnel, foodstuffs, and war
materials move in large numbers and amounts on Sundays.

The whole problem is acgentuated by the seasonal increase in trafic which is
now oceurring.

The uniform prior practice of the Customs Bureau and of the Treasury De-
partment for some §0 years has been to furnish customs inspection service at
certain Canadlan and Mexlcan highway crossing points whether at highway
bridges or a tunnel throughout the whole week, including Sundays, and for
24 hours of each day, without requiring reimbursement from the operators of
these highway connections,

There was, of course, no logical reason during these years why the Government
should pay its customs Inspectors for work done on weekdays and not pay them
for the same work done on Sundays and holldays, and no logical reason now exists
why our Government should not pay its employees, Just as the Canadlan and
Mexiecan CGovernments do, for their work whenever performed, It i a matter
of common knowledge that public highway travel is frequently heavier on Sun-
days and holidays than on weekdays. The public interest requires customs in-
slxl)ectiou1 services even more on Sundays and holidays than on other days of
the week,

It may be noted that the Customg Bureau always has furnished and now con-
tinues to furnish at International boundary erossings on land and at free highway
bridge crossings the required ingpectlon services on Sundays at the sole expense
of the Government.

There are 10 international highway bridges across the border between Maine
and Canada at which these Sunday services are freely provided by the Customs
Bureau, We are informed that there ave also a large number of highway cross-
ings on land betwcen the United States and Canada and beiween the United
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States and Mexico where such free customs inspection services continue to be
approved by the Government on Sundays,

The Wagner bill, 8, 1768, with the clarifying amendments suggested at the
hearing is entirely adequate to correct the situation arising as a result of the
recent Supreme Court declsion, 8o far as compensation of the Customs Inspectors
and employecs assigned to duty on Sundays at toll highway brldges, tunnels, and
ferry crossings is concerned, the Wagner bill with these modificatlons merely
recoghizes the formula for such pay established by that decision, Unlike the
substitute Treasury bill, it does not tuke from the employees any compensation
to which the Supreme Court held they were entlled,

The Wagner bill with the suggested modifientions hag the additional advantage
of stmplicity, It {8 not complicated by extrancous and involved ndditlons which
are a part of the proposed substitute bill of the Treasury Depurtinent,

This proposed substilute Treasury bill is serlously oblectionable from the
stundpoint of the operators of Internatlonal highway bridges, tunnels, and ferrleg,
Mrst, 1t does not require continuance of the “necessary customs inspeetfon serv-
iee which would afford to the public the right and opportunity to cross elther
the Canadian or Mexican border by means of these highway facilitles on Sun-
days or holidays. It does not even assuare to the public the continuunce of cus-
toms service as heretofore rendered {n the publle interext on Sundays. Rather
the proposed substitute Treasury bill would leave to the uncontrolled diseretion
of the Commissioner of Customs the right to provide customs service only if he
found it warranted by the volume of traffic, 0 dangerous power the exerelse of
which in the past has led to much publie dissutistaction and Mtigation,

It 18 respeetfully subndtted that the qualifiention “necessary” which is con-
tained in the Wagner bill (p. 2, line 17) 1y a sufilclent standard and an adequate
protection for the Custonis Bureau in the assignment of its Inspectors for duty.

In the second respecet, the proposed substitute Treasury hill would requirs, under
severe penaltles for failure to comply, all internationnl highway bridges, tunnels,
and ferrles to furnish and supply at all times In the future and at thehr own cost
and expense all ofllee spitce, quarters, and other accommodtions deemed to he
necessary by “any Federal agency” which 18 or may be stationed at such places,
Accommodations which have been asked for include cattle peng, detention roons,
large warchouses, showers,; garages for the automoblles of Customs agents, and
the ke, and there Is no Hmit on the requirements which may be imposed by any
Irederal agency, ‘The wording of the 'I'reasury bill would leave the questlon
of location, of sultability of the facilities to be provided for the determinntion,
uncontrolled, of the head of the Federal agency concerned. The obligation
thereby fmposed upon the operators of the bridges, tunnels, or ferrles Is un-
limited in cost, in location, in time and extent. Concelvably the requirement
of a Federal ngency may be such as serlously to interfere with the practienl
operation and maintenance of the bridge, tunnel, or ferry. This provision, which
Iy wection 2 of the proposed Treasury bill, was {utroduced by vequest” iy prac-
tically the same lunguage in 1040 as 8, 8175, It propegly falled of adoption at
that time. It was then and is now basieally wrong in prineiple.  Equally as the
Government pays Itg customs employees for the services which they perform, the
Government should provide at its own expense sultable and proper offices and
quarters for Customs and Immigration officers at these highway facillities,  If for
the convenlence of the Government office space and other accommodations are
furnighed and provided by the operators of the bridges, tunnels, and ferries, the
Government should pay a reasonable rent for these accommodations,

The principle is no different from that affecting post offices, The Government
there erects nnd owns its post offices or pays rental for leased property. It
would not expect & town to provide a post office for the United States as a con-
dition for dellvery of mail thereln, At some places, notably at Laredo, Tex., one
of the border clties here involved, the Government has erected {tg own custonmis-
house at a cost of several hundred thousand dollars. Under the proposed Treas-
ury bill this obligation might be transterred to the operator of the bridge con-
necting Laredo, Tex., and Neuvo Laredo, Mexico.

The tremendous leverage which conld be exerted by the Commissioner of Cus-
foms upon any bridge owner can easlly be antleipated,  IHowever, at the pres-
ent {ime practieally all of the Mexican border bridges do recelve rent from
the Government for the office quarters furnished to the IPederal agencles sta-
tioned there.  The substitute Treagury bl wounld deprive the bridges of thls
purt of thelr revenue to which they ave entitled.



24 OVERTIME PAYMENT OF CUSTOMS COLLECTORS '

On the Canadian border the Customs Bureau has no uniformity of practice
in respect to leased quarters, At some toll bridges and tunnels, rent is pald as
it should bg by the Government to the owners for the office and other bullding
gpace which they furnish. At other toll bridges.and at the Detrolt tunnel, no
rent ig paid at this time by the Government for the accommodations furnished to
it. In two Instances, suits are pending which have been brought by the bridge
authorities to collect reasonuble rent from the Government,

At free bridge and land crossings of the international border, the Govern-
ment furnishes at ity own expense all office spuce and other accommodations
required for its customs and immigration officers. There is no reason why the
Government should not adopt a uniform policy of providing its own quarters and
facilities or paying a rveasonable rent for them in respect to the Customs and
Tmmigration Bureaus in the same manner as it does in regpect to the Post Office
Department, The expense of customs duties should be pald out of the customs
revenue.  Certalnly theve i3 no justification for Imposing on some of the border-
crossing facilitles the obligation to provide quarters for the Customs Burean
at the risk of being closed and shut up if the complance with the demands of
the head of that Bureau are not ag prowmpt and full a8 he may think they should
be.

Ag stated herein and at the oral hearing, the operittors of the various highway
bridges, tununel, and ferry facllities are in entire accord with the representatives
of the customs employees who testifled in respect to all points covered by the
Wagner bill,  This bill with the rccommended modifications, will afford relief
for the serious emergency which confronts the operators of these facilities and
the travellng publie, and would eliminate possible international friction involved
in closing of elther the Mexican or Cunadian border on Sundays, Immediate
relief is Imperative and should be provided,

The Wugner bill, as modifled, meets the demands of all interested parties except
for some relatively minor objections advanced by the Treasury Department, 1f
for any reason if ¢cannot be passed at once, we urge adoption of a Joint resolution
ag suggested by Senator Vandenberg at the hearing which shall embody the
substance of the Wagner bill and make effective the principle that the Govern-
ment should pay for the service of its own employees,

Dated May 4, 194,

Iltspecti’n]ly submitted, .

Mexican border facilities: Rio Gu\nmx ateway Bridge Corporation,
Brownsville, Tex.; Brownsville-Matamoras Bridge; Valley Bridge
(0., Hidalgo, 'J‘ex.; Starr County Bridge Co., Roma, Tex.; Zapnta
Bridge Co.; Laredo Bridge (lo.; Eagle Pass and Pledras Negras

+ Bridge Co.; The Citizens Bridge Co., Del Rio, Tex. ; Presidio Bridge
Co. ; National City Lines (two bridges), El Paso, Tex,

C mmdlun bordey facilities ; Thousand Islxmds Bridge, Alexandria Bay,
N. Y.; Queenstown-Lewiston Bridge; Whirlpool Rapids Bridge,
Niagara Falls, N. Y.; Rainbow Bridge, Niagara ¥alls, N. Y. ; Peace
Bridge, Buffalo, N, Y.; Ambassador Bridge, Detroit, Mlch.: De-
troit-Windsor tunnel; Blue Water Bridge, Port Huron, Mich.;
Ogdensburg, N. Y.-Prescott, Ontarlio Ferry, Rooseveltown, N. Y.-
Cornwall, Ontario Bridge.

Mr. Myers.
Will you state your name and whom you represent {

STATEMENT OF H. C. MYERS, APPEARING ON BEHALF OF AMERI-
CAN FEDERATION OF GOVERNMENT EMPLOYEES, DETROIT,
MICH,

Mr. Myers, H. C. Myers. I represent the Detroit customs em-

loyces, American Federation of Government Employees, who are
nspectors in Detroit.

Senator Vanpensera, You are also the Mr. Myers whom the Su-
preme Court immortalized ¢
- Mr. Myers. I am, Senator.

.
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This Wagner bill, insofar as the Detroit employees are concerned,

seems to be all right to us. However, we consider 1t might need o few
minor changes to protect what the Supreme Court has given us,
* ‘Asfar as the liability for that overtime goes, we are not interested
in thnt at all: As far as we are concerned, we always got it from
the Government anyway. We never had kuowledge of t%‘ae Govern-
ment’s collecting it from the carriers. We knew it was provided,
but whether they did or not was of no interest to us,

We do think, though, that we should, in all equity, be protected in
what the Supreme Court has given us, rather than the law being
changed as suggested by the Treasyry-DEpntthent,

Senator VaNvENsera. Mr. Myé#s,” what have you to“Say about the
statement that the implementation of the Supreme Coui't-decision
would require {()u permapently to work 7 days a week? e,

Mr, Myers, 1 be)ieve‘,,fémt is right, Senatory” ", LS

Senator Vanpensrne! That is agpeetible tohyou, 19447 R,

Mr. Myers. Well, 4t isn’t agreefible ut it 15 the giily way we can
earn a decent salary’  Our ovéftim~ natv at the,poft of Detroit will

run between $100 ghd $600 a 'S*em;mlf“w@"ﬁb‘ngt get t’%;ﬁﬁ‘*?vertime
2 5% a y & ¥

it leaves us in a pfetty bad fix. L L K

Mr, Gaston, in’his bill, mentions j{;f()-pef'cent iffigfentid]. That
would give us 607tents for working on*Sunday. T e{g]so mentioned
what the annual take on it wohld b, El,;,s.éﬁ  figurdd that,wé would
work nights confinually atid ever’y *Sunday/of thé year, which we
wouldn’t do. W&l wouldn’thwork %ré a thigft 6T fhe nights and we
certainly wouldw’§ work ovér ygx" aps 40 Sunday
don’t know. 5 R ot ) 5

He also mentionedmi'n his letter of transpittal the§mfnirne§”s of oury
drawing overtime o, Sunday nndv,wﬂﬂ%mg” besidd’ an Mmigratiq
officer who does not getit. He didii’t say tha€ the inimifration oﬂigér
gets $600 a year more basic salary thatitede That'ls the reasqfrwe
are trying to keep our overtime, because we think we have verz‘little
chance of getting an increaséidn our base salary. &

Senatory Gerry. How much'@id,you say you gmgriths Wagner
bill ¢ WX%WWMN

er. %\grms. Between $400 and $600. I wold say it would average
about $400. '

Senator Grrry, And T take it from your testimony that you feel
you won’t have to work every Sunday, it won’t be a 7-day week right
through the yenr? .

Mr. Myers, Well, My, Chairman, I think I worked about 40 Sundays
last year, and will probably work an equal number this year. :

Senator Vanpeneere. Four hundred dollars is added to your base
pay, averaging $2,300¢

Mr. Myers. Yes, )

" Senator Vancenpera. So that your ultimate compensation would
be around $2,700¢

Mr. Myens. That is right. Of course, we have added to that the
wartime overtime. ,

Senator Vaxpeneerd. That would bring it up to about what?

Mr. Myers, It would be about $8,300—$83,200 or $3,300—somewhere
" around there,

Hoa, year. We
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Senator TaFr. Mr. Myers, how do you interpret this opinion on night
work?

Mr. Myzrs. In the Wagner bill, Senator?

Senator Tarr. Noj; under the Supreme Court opinion.  There seems
to be a good deal of doubt as to whether you get any pay for night
work.

Mr. Myess. That is right,

Senator Tarr. If you only work 8 hours a day in 24 it looks as if
the Supreme Court decided that that was out. Is that your present
construction ¢

Mr. Myzers. That is right. That has always been so. 'We have
never received any overtime pay for night service on any kind of as-
signment except. when it was in excess of our regular day work of
8 hours. :

Se?nutor Tarr. So that we are only then concerned with this Sunday

ay
P Mr. Mygrs. That is right.

Senator Tarr. Your contention is that you are entitled to the extra
pay for Sunday really to raise your general salary. I take it that the
logical solution to the thing would be to raise the salary rather than
to run into this 7-day business with extra time for Sunday. I should
think it would be better if the salary were raised and everybody was
required to work 6 days a week,

r. Myrrs, It would be; yes, sir.

Senator Tarr. With a day ofl somewhere at no extra pay for Sun-
day, or perhaps a little extra pay for the man who had Sunday in
his 6 days. .

Mr., Myers. We would appreciate that. We don’t like to work 7
days a week but we feel we have to, to get enough money to support
our families,

Sanator VannENeere. What do you think you would get out of
the Treasury bill as compared to the $3,300 you would get out of the
other arrangement?

My, Mygers, I think we=would get about $300 a year less than we
do now.

Stnator VanpeENBERG, About $300.

Mr. MxyEers. Yes, sir. I believe it would be close to that. I believe
my colleague, Mr. Bushey, has the figures on it.

Mr. Jounsen. Mr, Chairman—-—

Senator Gerry, Mr. Johnson, -

Mr, Jounson. If T could sy just, & word to Sznator Taft. We are
in agreement with Mr, Myers’ statément that the customs inspectors
should have more money. We presented Lo the Bureau of the Budget
last fall a recommendation for inclusion in the appropriation for the
next fiscal year an amount to adjust inspectors’ salaries, The Bureau
of the Budget eliminated that item with advice to us to get the Civil

ervice Commission to survey and report to us, That matter is now
pending. We are waiting for the Civil Servicé Commission to give
us the survey to see if they would agree with us as to what the services
of these men are actually worth on governmental standards—which
are not high enough. Part of our position is that that is the way to
take this thing up and get equal treatment for all customs officers who
perform equal services,

?
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Senator VaANpENBERG. Are you saying that you recommended to the
Budget an increase in base pay?

Mr. Jounson. Yes, sir,

Senator Vanoeneere, How much?

Mr. Jonnson. One step; $300 a year for a man who has passed his
training period,

Mr. Gasron, We recommended upgrading the inspectors,

Senator Grrry, How long is that training period ?

Mr, JounsoN. We suggested 5 years originally, and on the basis of
recent civil-service action in conncction with similar positions for
Immigration Service, we think likely that should be reduced to 1 year.

Senator Vanpensrra. Mr. Myers, were you familiar with that rec-
ommendation?

Mr: Myzrrs, Yes, sir, Mr, Johnson talked to me last fall,

Senator Vanvexnrre, Did it meet with your approval?

My, Myers. It did at that time, Senator, but since that time these
immigration people, with whom we work and whose work is equal to
ours, are now proposing to upgrade theiv inspectors one grade further,
At this time, I might say, they are not in the classified civil service.
But they are now going through a process of being upgraded and they
will be in CAF-8, and if Mr, Johnson’s proposal is finally approved
by the Budget Burean we will still be $300 hehind them.

Mr, Jennson. The Civil Service Commission is going to be responsi-
ble if there is any discrimination. We arve going to work for every-
thing the immigration men get where they work on comparable work,

Senator Vanprynera, Why don’t you start at that point in your bill

Mr, Jorinson. We have a Burcau of the Budget, Mr. Sanator.

Senator Turr, 1 don’t know whether it is practical or not, but we
could conceivably do what you want on the 6-day weck with some
mandatory requirement for the upgrading of $300. I don’t know, I
think we could.

Mr. Gasron. Tt gets into the general base-pay structure in Customs,
which is a pretty complicated matter.

Mr. Jounson, If T may say so, Mr. Chaivman, we considered the
position of the Bureau of the Budget very reasonable, and we have
no fears whatsoever that the Civil Service Commission will disagree
with ug—we are perfectly satisfied to have it disagree upward. We
will have a little (rouble 1if they disagree downward with us,

Senator Grrry., But it will take time?

Mr. JonnsoN. They have promised us that they will do everything
they can to get this finished before the 1st of July of this year.

Senator Vanprapere. I come back to my original proposition.
Why don’t we accept this proposition on the terms of the Supreme
Court decision and stop at that point, and then take 60 or 90 days
to, await these developments for the permanent legislation. I don’t
see anything wrong with that.

Senaor TaFr, Just let the Government go on paying what the
Supreme Court hag required them to pay.

Mr. Jonnson. That would continue discrimination among other
customs employees. It would continue a situation where a_customs
worker performing an identical work at Rouses Point, N. Y, draws
less pay than the man in Niagara Falls, N. Y.

wEm—
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Senator Tarr. We are inviting you to submit a bill proposing your
6-day plan with an upgrading of salary, and so forth,

Mr. Jounson. We fmve our recommendations right now, and the

rading, T think, should be left under the general civil-service scheme.
Ei‘he Treasury Department is not inclined to recommend preferen-
tial legislation for its employeces.

Senator Tarr. But you are asking us to take away $300 a year from
what the men have now and let them take n chance later on of some-
thing being done to get it back again, and that is not an easy position
for us to take.

Senator Vaxpesserg, Especially when they have the Supreme
Court on their side.

Myr. Jomnson. I am asking you to cqualize this thing, It is true
you will take something away from some men, but you will give some-
thing to more people. The net cost to the Government under the
Treasury proposal, I am afraid T must admit, will be a little more
than under the Supreme Court decision.

Senator Vannensere. But, Mr. Johnson, aren’t you in this position:
You have submitted a bill to us which revamps the entire compensa-
tion structure of these employees, and you ask us to do that at the very
moment when you say the whole thing is being studied and that a
comprehensive and adequate answer may be available a few months
hence?

Mr. Jornson. No, sir,  We do not propose to touch the pay struc-
ture of the Customs Overtime Act of 1911. We think that is very
satisfactory, We say that if you are going to take the men part way
out of that special overtime salary Jegislation, because it should not
be applicable to them because they are serving in the public interest,
we say that you should recognize that and go ahead and take them
out and say then how men should be paid when they are serving in the
public interest, and give equal treatment to all men in the Customs
Service who are performing like service in the public interest.

Senator Vanoexeere. But we confront a situation, not a theory.
We confront an emergency precipitated by a Supreme Court decision,
It looks to me as though it were going to take time to liquidate all the
arguments involved in rewriting the entire pay structure. It seems
to me that if these facilities are to be kept open and they are not to be
endangered by closing immediately, that our ficst proposition is to
keep the facilities open on the basis of the Supreme Court decision
and then, as speedily as possible, go to the guts of the thing and rewrite
the basic structure. .

Mr, Jeunson, Could I suggest a brand-new suggestion, that I have
not discussed with the Treasury officials at all?

Senator Vanpenpera. Yes.

Mr. JounsoN. And purely my own.

Senator VanpeNperG. Yes,

Mr, Jounson. Enact your joint resolution good for 60 days, so as
to give some assurance that the matter would be all cléaned up.

enator VANbENBERG. Well, where does that leave the employees at
the end of 60 days if the Bureau of the Budget and the Civil Service
Commission are still lagging at the end of 60 days?

Mr. Jonnson. At the end of 60 days and during the 60 days the

customs employees would still be where they are today and they would
i

)
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still be discussing this Treasury bill because that would be the matter
hefore the House.

Senator Vanpensera. I think we might be able to figure out some
sort of a limitation contingent upon a report, which might serve to
facilitate the production of the report. I don’t see how we can do any-
thing else except something of that sort under these circumstances, I
don’t believe it is going to be possible to do what you ask in your sug-
gested substitute at the present moment because I don’t think there
is time to canvass the total problem, '

Mr. Jounson. There is no question but what the Treasury proposal
gives the maximum benefit to the over-all customs employees. ™ It does
prejudice a fow selected special employees, who are selected and special
on no reasonable or justifiable basis whatever,

Senator Tarr, But on your own admission you have recommended
that they get this money in a different way, by upgrading.

1{[1'. Jonunson, Not these men—a class in which these men happen
to be. '

Senator Tarr. That is right.

Mr. Jounson. These men would incidentally benefit by it, but the
thing we are anxious to do is to be fair to all people without special
privilege to a few because they happen to live in the very glorious
State of Michigan,

Senator VanpeNeere, That is partial compensation of itself.,

Mpr., JonnsoN. That is right.

Mr., Myzers, Mr. Chairman, Mr. Johnson speaks of the inspectors
who wouldn’t benefit, those working, say, at Rouses Point. I would
like to point out that since 1911 that same condition has existed and
nothing has been done about it during those years,

Senator VanpEnpere. Mr. Myers, how long have you and your
group been fighting this issue?

Mr. Mvyers. We filed the suit in 1987, Senator.

Senator Vanpeneera, And the issue was brought in here before
that repeatedly, was it not?

Mr. Myexs. That is right. It had been brought up many times.

Senator Vanpensere. I can’t remember when [ haven’t been talking
about this.

Mp, Myens. That is right. Many times,

Mr. JounsoN., May I correct Mr. Myers? Two men have been in
the same status all the time,

Mr. Myzers, Insofar as the application of the overtime, they haven’t

een.
I believe T haven’t anything more to say.
Senator Gerry. Thank you, Mr. Myers.
Mr. Bushey, will you state whom you represent, please?

STATEMENT OF E. A. BUSHEY, REPRESENTING AMERICAN FED-

ERATION OF GOVERNMENT EMPLOYEES, DETROIT, MICH.

Mr, Busnry, Mr. Chairman, I am with the American Federation of
Government Employees, the customs employees of Detroit. -

The Wagner bill as introduced is generally satisfactory to us, with
some changes in the latter portion that would bring us more fully
under the provisions of the Supreme Court opinion. '

I RETR T
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Previously a statement was made that the Supreme Court opinion
only applied to Sundays and holidays. That is not the case. It
also applies to overtime service that is, hours beyond normal daytime
work of 8 hours. Those 8 hours might be midnight to 8 or 4 to 12,
or whatever it is. But the Supreme Court opinion allows us extra
compensation for extra hours ofp work as well as extra pay for Sunday
or holiday work.

This 10 percent night differential, as my colleague has stated,
would amount in most instances to some 60 to 70 cents premium for
working on a Sunday as compared to a Tuesday, for instance.

In order to earn this $3,400 that has been previously. mentioned,
we would first work, under the War Pay Act, a 40-hour week, We
would earn our basic pay for working a 40-hour weck. We would
earn the war overtime pay by working the difference between 40
and 48 hours a week, nd this other extra compensation for Sun-
days and holidays would be for working still extra hours per week.

So the amount of pay that is involved also involves a greater num-
ber of overtime hours, .

On the rate of pay, it sounds like quite a bit. From time to time
you hear 2 additional days’ pay, or anything up to 5 days’ pay, for
Sundays and holidays. The way that actually works out, under the
Revised Statutes, is in this way:

At the present time our daily rate of pay is arrived at, as provided
in the Revised Statutes, substantially by taking one three hundred
and sixtieth of the annual pay to determine the daily rate. Now,
under the War Pay Act we work 40 hours a week to earn our basic
pay. Generally throughout industry a day’s pay is on the basis of
the 40-hour week requirement. .On that basis there would be 260
working days in a year. Now, a comparison is: One three-hundred-
and-sixtieth is slightly over 72 percent of the one twn.hundred-and-
sixticth. So this pay that we get for a Sunday or a holiday has
been stated to be anywhere from 2 to 5 days. Jn other words, it is
less than 145 percent of straight time compuied on the basis of a
40-hour week. .

Now, so far as this upgrading is concerned, I would like to tell
you the experience we have had in that respect in the past. When
we were first brought into the classified civil scrvice the minimum
grade was CAF-5, with an entrance salary of $2,000 and a maximum
of $2,600. By the time most of us had reached the minimum of
grade 6 we were upgraded to grade 6 with no increase in pay.

As I understand the proposal it is that we are to be upgraded
to grade 7. Most of us in this time have reached the minimum
of grade 7, and therefore there is no increase in pay. If any further
recommendations for upgrading are in prospect I don’t know of
them, but as it stands it will mean no increase in our base pay on
the basis of the recommendations made to date.

Now, this amount that our pay would be cut with the substitution
of 10 percent for the present extra compensation—it is conservative
tﬁ say that it would cut it $300. I wonld be inclined to increase
that. ,

Senator Tarr. Do I understand you to claim that under the Su-
preme Court opinion you get extra pay—you are claiming now that
you are entitled to extra pay for night work?
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My, Busury, Not for night work as night work. The Supreme
Court ruled that the night rate became the overtime rate under the
revision of the law and that we are entitled to overtime pay for
extra hours of work., That is, if we are assigned 8 hours a day
and work 10, we arve entitled to overtime pay for the 2 hours,

Senator Tarr, There is no difference of opinion on that, then.

Mr, Busnuey. Yes; there is considerable difference of opinion. We
are still in the courts trying to collect it. But I don’t see how there can
be much question about it.

Senator Tarr, If we wanted to use this Wagner bill purely as a tem-
porary bill we would have to cut out the highways and provide that
officers and employees assigned to such duty at mght or on Sundays
and holidays shall be entitled to rates of compensation fixed on the
basis of Myers against the United States.

Mr. Busnry, ‘1Lhis [indicating| is a vewrite of the Wagner bill, and
it has been concurred in by the representatives of the fuctlities and the
customs employees. Tt retains the present features of the Wagner bill
but clarifies certain features on the basis of the Supreme Court opinion
[handing paper to the chairman].

Senator Tarr. It also extends your pay to those men serving at high-
way ports of entry.

Mr, Busuey. Yes.

Senator Tarr. Which the suggestion of Senator Vandenberg did not
include. He was proposing that we maintain the status quo for 60
days while this thing is worked out.

Ir. Busney. Well, the Supreme Court found that the amendment to
the general provisions extended these provisions to passengers and
baggage arviving by vehicle. Now, it hasn’t been settled by the court
whether that would apply to highways or hot. But certainly if I were
working at a highway port, I would take the position that I was en-
titled to extra compensation. I believe it does cover the highway ports.

My, Runars. 1 may say the suggested amendments are sutisfactory
to the owners of the facilities.

Senator Gerry. Are you submitting these amendments for the
record ¢ .

Mr. Busnzy. Yes.

Senator Gerey. Give it to the clerk.

My, Busnry. The omitted portions are indicnted by asterisks, and
the inserted portions are in italics.

Senator Gerey, Thank you.

(The rewrite of 8. 1758 submitted by Mr, Bushey is as follows:)

{8, 1758, 78th Cong., 24 sess. ]
A BILL To amend section 451 of the Tarlff Act of 1020

Be it cnacted by the Senate and House of Bepresentatives of the United States
of America tn Congress assembled, That section 451 of the Tarif Act of 1930, as
amended (U, 8 C, title 19, see, 1401), s hereby amended by inserting before the
perfod at the end thereof the following: “Provided, That the provisions of this
section, scetions 450 and 452 of this Act, and the provisions of seetion 5 ot the Act
of Pebraary 13, 1911, as amended (U. 8. C,, title 19, see, 207), insofar as such
gection § required payment of compensation by the master, ownet, ageunt, or con-
signee of a vessel or conveyance, shalt not apply to the owner, operator, or agent
’f a bridge, tunnel, or ferry, providing a highway link between the United States
and Canada or between the United States and Mexlco, vor to the lading or un-
lading of merchandise, baggage, passengers, or other persons arviving in or de-
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parting from the United States by motor vehicle, trolley car, or on foot upon, over,
or through any such highway, bridge, tunnel, or ferry. At * * % customs ports
of entry and at customs stations where any merchandlise, baggnge, passengers, or
other persong shall arvive in or depart from the United States by motor vehicle,
trolley car, or on foot upon, over, o1 through any such highway, bridge, tunnel, or
ferry between the Unlted States and Canada or between the Unlted States and
Mexico, the collector * * % ghall asslgn customs officers and employees to duty
at such times during the twenty-four hours of each day, including Sundays and
holidays, as may be necessary to facilitate the prompt inspection and passage of
such merchandise, baggage, pussengers, or other persons, * * ¥ (Cus/oms
oficers and employees assiyned to any Sunday, holiday, or overtime duty that may
Iwfully be performed by them during regular hours of business shall be paid
eetra compensation at the rates as fized by sectim 5 of the Aet of February 13,
1911, as amended (U, 8. C,, title 19, see, 267) ; but all compensation payable to
sueh custoins oflicers and employees shall be paid by the United States from the
appropriation for salavies and cxpenses for coltecting the reveie from customs
without requiring or being conditioned upon any leense, hond, obligation, finan-
cial undertaking, or payment in connection therewith on the part of any owner,
operator, or agent of any such highway, bridge, tunnel, ferry, motor vehicle
*ox ko tpolley ear, or pedestrian,”

Senator Gerry. Mr. Horsky.

STATEMENT OF CHARLES R. HORSKY, APPEARING ON BEHALF
OF NATIONAL CUSTOMS SERVICE ASSOCIATION, WASHINGTON,
D. C.

Mr. Horsky. Mr. Chairman, I represent the National Customs Serv-
ice Association, which is an association of a large number of the
customs cmployees.

I think it is unnecessary for me to say very much, because I think
that everything I had planned to say has been said. T would like {o
say, however, that in essence the suggested modifications of the Wag.
ner bill are satisfactory to the National Customs Service Association.

I think it is quite apparent, from what the committee has brought
out, that this is not the time to undertake to revise the basic customs
overtime structure cither in part or in whole. As Senator Vanden-
berg stated, the situation here is a situation which calls for remedial
measures to nieet a particilar situation. It can be met by the Wagner
bill. T think it can be clarified by these suggested amendments. In
that fashion it will be taken care of until such time as the committee
can, upon receipt of further information from the Civil Service Com-,
mission, take up the various other aspects of Customs overtime regu-
lations, including the Customs base rate of pay as constituted, with
other Government officials. .

We prepared, simply as a memorgndum which conceivably could be
helpful, a history of the Customs overtime legislation. I would like
to submit that to you. Ithink it probably isn't particularly necessary
in view of the way the hearing has gone, but for your information I
would like for you to have it in your file for whatever value it might
have,

Senator Genry. I suggest that you give it to the stenographer so
that he can put it in the record ag part of your statement,

Mr. Horsxy. Very well. I think I need take no more time,

Senator Gerry. Thank you very much. . .

(Brief of R. R, Boynton, chairman, overtime committee, National
Customs Service Association, submitted by Mr. Horsky, is as follows:)
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BrIF o TR OVERTIME COMMITIFE OF THIS NATIONAL CUstoMs SERVICE
A8BOCIATION

CUBTOMB OVERTIME LAWS

A brief history of laws covering extra compensation for additional work at
night, or on Sundays and holidays, with some comment thercon,

Act of March 2, 1799 (1 Stat, 667), provided that customs inspectors attend
to the delivery of cargo under their care from “the rising to the setting of the
sun on each day, Sundays and the Fourth of July excoepted * * *” 'In case
of distress, unlading at night was provided for under special license from the
collector of the port, This statule was fn effect without change until 1873,
All vessels were sadling vessels,  No compensation was provided for customs
officers supervising unlading under the special Meense authorized.

Gradunlly demand for services ai night inereased, more particularly after
Steamships came more generally into use, Oflicers were ussigned to unlading
of these vessels in addition to their regular daily work. There was no legal
authority for payment of inspectors for this work; however, methods of com-
pensating the inspectors for this extra work were many and varied and unsatis-
factory from every viewpoint,

A committee was appointed by, I believe, the Forty-second Congress to investi-
gate the subject and, after report by that committee, legislation was enacted
authorizing unlading at night at the expense of the master of the vessel,

Act of March 3, 1873 (17 Stat, 579) R. 8, 2871: Provided for the unlading of
steamships from foreign ports at night, under special licenve and bond.  Col-
lectors were asuthorized to fix a reasonuble rate of compensatlion, collect the sume
from the master, and distribute it to the inspectors assigned to unlading the
cargo.

This was* the first law authorizing unlading of vessels at night when not in
distress, and provided legal authority for unlading at night for the convenlence
or profit of the owner of the vossel, the extra expense to be paid by the master
or owner, not the Government,

Act of June 26, 1884 (238 Stat. 59) : Amended the act of March 2, 1799, to pro-
vide that when a license to unlade was granted a suiling vessel for unlading
between the “setting and rising of the sun a fixed, uniform, and reasonable rate
of compensation may be nllowed inspectors.”  Conditions of collection from the
master and payment {o the inspeetors assigned were similar to the act of 1873,

Act of June 5, 1804 (28 Stat, 65) : First provided for preliminary entry of ves-
sels and was confined to steamships running in o regularly established line,
Related to unlading only. No proviston was made for extra compensation for
boarding ofticers.

Act of June 30, 1906 (34 Stat. 633) : Amended the act of March 3, 1873, to
provide for lading as well as unlading under specipl leense and bond of a
“steainship op other conveyance from g foreign port or place or from another port
in the United States if belonging to a lne designated by the Secretary of the
Treasury as & common carrier of bonded merchandige.”

This was the act that tirst extended the “privilege” (and it was designated as
such) of lnding or unlading Imported merehandise at night to railroads, and this
was done at the request of rullroads. The Senate conunittee amended the bill
which becume Public, 378, Fifty-ninth Congress, to extend {he privilege to other
vehicles than vessels with the intent of including freight ears, The House agreed
to ('L]g;;lnendmeut (conferees’ report, Congressional Record, 58th Cong., 1st SeN8.,
p. 9632).

Act of February 13, 1911 (86 Stat, 901) : Extended the authorlzation of special
Heense for lading or unlading of cargo at night, or on a Sunday or holiday, to any
vessel or other conveyance from a foreign port ov place dircetly, ov by way of
another port in the United States, and also authorized colleetion of the compensa-
tion of slurekeepers, weighers, and other customs officers who were required to
be on duty, as well as inspectors, from the master, agent, or consignee, and pay-
ment to the officers required to work, by the collector of customs.

This act was ruled by the Attorney General not to apply to the examination
and unlading of buggage (50 Op. Aity. Gen. 125). Therefore, from March 8,
1913, until the amendment of the act in 1920, oflicers assigned to the examination
of baggage were not paid, while officers assigned to unluding cargo were paid,

Act of February 7, 1020 (41 Stat. 402) ; Amended sectlon § of the act of February
13, 1011, to provide for an 8-hour day by speclfying the hours of night to be from
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5 o’clock postmeridian 1o 8 o’clock antemeridian, and included examination of
baggage as a service which should be paid for by the parties in interest.

Up to thig time, February 7, 1920, our hours of duty were, Ly law, from
“sunrige to sunsget,” the same as in 1799,  Administratively, the hours of work
were specified as from 7 a. m. to 6 p, m,, these hours being a reasonuble average
of sunrise and sunset winter and summer,

It is for noting that only ihe services especlally covered by law were puid
for by the parties In interest when performed at night up to the act of February
18, 1911, and subsequent to that act on Sundays and holidays. Any other
services performed by customs officers at. the seaports for private parties at night,
or on Sundays or holidays was gratuitous, the law did not provide for extra
compensation,

During all this time customs oflficers who were required to work on Sundays
and holldays at border ports, by administrative order, were notl paid extra com-
pensation for snch work because the law did not cover such services, but they
worked just the same, Trom the earliest demand for services on Sundays and
holidays, by any transportation facillties at horder ports, service was provided,
at the expense of the employees’ time. They just worked another duy, Sunday
or a hollday as the case might be, Night work at the larger border ports was
covered by the “platoon” system whereby officers who were requived to work
at night were not required to work in the daytime, At the small “one-man”
portg the ofticer worked dity and night, when requived, and 7 days a week the
same as officers at the larger border ports,

We oflicers on the border were denied our Sundays and holidays ai home with
our familles, by administrative requirement that we work. Congress had not
required us to work on Sundays and holidays for the benefit or the convenience
of private interests, however, Congress had falled to provide for extra compensa-
tion for such work when required by administrative direction.

Before the advent of the automoblile trafile by way of highways and bridges was
not extremely heavy on Sundays and holidnys and at ports where there were
several officers some of them could be off duty on such days, With the Increased
use of the motor car demandg increased year after year until, immediately before
the war, practically every inspector was required to be on duty on Sundays and
holidays, Practically none of this traffic prior to’the war was commercial, and
very little will be after the war. There Is no importing done on Sundays or holl-
days, The customhouse is closed, no entry ean be made for merchandise until the
following day. .

After considerable urging by the inspectors the Treasury Dazpartment made
attempts to apply the provisions of the act of February 13, 1911, as amended by the
act of February 7, 1920, to railroads, ferrys, and bridges, These facllities applied
for injunctions to restrain the Government from collecting extra compensation,
The bridges at Niagara I'alls, N. %Y., were granted an injunction, which is still in
force (207 U. 8. 506 (1922)). Rallroads were also granted an tnjunction (Minne-
apolis, 8t. Paul and Sault 8te. Marie Railway v. Mellon, 52 App. D, C. 243 (1922) ).
Ferrles were held to be subject to the law (Port Huron Ferry Co. v. Linwson, 292
Fed. 216 (1923)).

The injustice of requiring ofilcerg at border ports to work overtime and on Sun-
days and holidays without extra compensation for such work when Congress had
provided for payment, in money, for similar work at seaports was brought to the
attention of the late ITon. Joseph W. Fordney, then chairman of the Ways and
Means Committee, who endeavored to rectify this injustice and provide the same
rate of compensation for the same work and hours at all ports of the United States,
and properly at the expense of the parties in interest who wanted custoins service
at night, or on a Sunday or holiday. To this end sectlons 450, 451, 452, and 453
were inserted in I, R, 74568, Sixty-seventh Congress, which hecame the Tariff Act
of 1022, This act also repealed the first four sectiong of the act of February 13,
1011, as amended.

Act of September 21, 1022 (Tariff Act, 1922) : The substance of legislation con-
tained in the act of February 18, 1911, as amended, was rewritten in sections 448,
450, 451, and 452, A change was made fn one word for the purpose of clarification,
“yehicle” being substituted for “conveyance” in the former law. Section 401 (b)
defining a “vehicle.” L

HEndeavoring to enforce the provisions of the Tariff Act, the Treasury Depart-

. ment was agnin faced with suits for injunction, The International Railway Co,
at Niagara Fallg applied for continuance of the injunction granted by the Supreme
- Court January 30, 1922 (257 U. 8 506) (covering hridges owned by that com.
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pany), and Judge Hazel, in the District Court for the Western District of New
York (at Buffulo) decided on December 20, 1923, thut the change in law was
not suflicient to bring bridges within the purview of the Tariff Act of 1922 and
continued the injunction. Judge Huazel had declded in the original suit in favor
of the Government, was sustained by the circuit court of appeals, but reversed
by the Supreme Court. His deciston of December 20, 1923, is unveported and
was not appaaled by the Government (Infernational Reihweay C€o. v, Bradley).

The Minneapolis, 8t, Paul & Sault Ste. Marie Raihway also sought continuation
of the injunction granted under the act of February 13, 1011, as amended, in
the District Court of the District of Columbla, T'his wag gruntod by the Distriet
Court, but upon appeal the Court of Appeals for the District of Columbia reversed
the trial couri, Upon certiorari by the Supreme Court the Court of Appeals
was sustained and certiorari denled May 24, 1926 (Minncapolis, St Paul and
Snult 8te. Marie Ruilicay v. Mellon, 271 U, 8, 679) thus applying the provisions of
the Tarifl Act of 1822 to rallroads, A dozen other railroads joined with the Soo
Line in this cuse,

The cuse of the Niagara Ferry & Transportation Co. v, Bradley covering opera-
vions of a ferry from Buffalo to Fort Erie was decided by Judge Hazel, January 12,
1925, in favor of the Government (unreported),

It is for note that denial of certiorarf in the Soo Line case by the Supreme -

Court in 1926 (271 U. 8. ¢79), thus vaeating the injunction which had been
in cffeet under the act of February 138, 1911, as amended, was on the same
provisions of law that Judge Hazel decided on December 20, 1823 (unreported),
did not apply to a bridge or trolley cars operated thereon, Had the decision
of the Supreme Court been earlier probably Judge ITuzel's decision would have
been different, or had his declsion been appealed by the Goverument the present
controversy would have been settled 20 years ago. This thought is borne out
by the deciston of the Supreme Court in Myers v. United States. January 3, 1044,
op substantially the same wording of law (Tariff Act of 17380, secs, 4;(,1. 4,»1,
and 452, and sec, b of the act of Febroary 13, 1911, as amended).

There then existed and continued until 1929 a condition where officers assighed
to work at railroads and ferrys unlading freight and examining baggage were paid
exira compensation, at the expense of the transportation facility, and officers
assigned to work at bridges were not pald such extra componsation for Sunday
and holiday services. In November 1029, when the Ambassador Bridge was
opened, the ferrys were paying for Sunday and holiday service, and overtime when
required, wich the bridge would not have to pay, applying the conditions of the
injunetion in force at Niagara Falls to other ke bridges. Upon complaint of dis-
crimination between transportation facilities at the same port by the ferrys at
Detroit they were relieved of the expense by administrutive action of the Bureau
of Customs, without clmnge in the law, and contrary to the declsions of the courts
(202 Fedd. 216, 13 T, (2d) 389, deeision of Judge Hazel, Jan. 12, 1825 (unreported) ).
Railroads and vessels, other than ferrys, were, and atm are, required to pay for
overtime and Sunday and holiday service thus causifig diserimination between
transportation facilitfes at (he same port,

The attention of the Bureau of Customs was called to 1he fact that this nction
on the part of the Bureau relieving the ferrys of pnyment for Sunday and holiday
cervice was not in conformity with law, at a hearing on complaint of the inspectors
before the then Commissioner of Customs September 15, 1031, without securing
redress. Protests were made again in 1934 and 1935, by certain officers at Detrolt,
to the Treasury Department, the Attorney General, and the Comptroller General,
also without result,

Subsequently, in Soptember 1937, suits were instituted in the Court of Claims
(Myers et al v, United States) which decided twice that the inspector's were
entitled to extra compensation, not ouly for Sundiays and holidays, but for night
gervice on regular tours of duty as well, The last decision on February 1,
1948, was, on certiorari to the Supreme Court, sustained as to overtime, Sundays,
and holldays, and reversed as to night service (not overtime) in the declsion
of January 8, 1044, amended February 28, 1844, The deciglons of the Supreme
Court In this case (Myers v, United States) arve published as Treasury De-
cistons Nos. 51004 and 51018, respectively.

Thig is the first declslon of the Supreme Court relative to the effeet of the
provisions of the Tariff Act of 1022, sections 450, 451, and 452, as these provi-
stons were. continied and enlarged in the same sections of the Tariff Act of
1930, in relation to bridges and Sunday and holiday service performed at such
facilities.
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Act of June 17, 1030 (Tavit? Act, 1930) : In the meantime the Tarifl Act of
1930 became law. ‘'he provisiong of the Tariff’ Act of 1922 were continued and
secetion 451 was enlarged to {nctude entering and clearing of vessely, issuing and
recording marine documents, bills of sale, mortgages, or other instrmments of
title, at night, or on a Sunday or holiday, as services for which extra compensa-
tion would accrue,

Act of June 235, 1938 (Customs Administrative Act, 1938), section 9: Amended
section 451 of the Tariff Act of 1930 to provide that upon request for overtime
gervices of ofiicers or employees they shall be assigned to perform any services
at night, or on a Sunday or holiday, which may lawfully be performed durlng
regular hours of business,

This amendment extended the services for which extra compensation accrues
at night (overtime), and on Sundays or holidays to include “any services which
may Iawfully be performed by them during regalar hours of business.,”  Former
luwsi had always limited payment of extra compensation to certuin specified
services,

Now, after 20 years, the law is being applied to bridges, and the owners thereof
promptly request Congress to change the law go that they will enjoy the same
immuunity that they have for over 20 years, under an injunction continued by

" reason of misconception of the law, and secure service on Sunduys and holidays
without cost to themselves ag they have since the first oflicer was assigned to
duty at a time when there existed no law under which he could be paid extra
compengation for such service, but had to give up his Sunday or holiday for
the benefit of a private Interest.

In connectlon with legisiation on thig subject, a bill, 8, 1774, was Introduced
in the first session of the Sixty-seventh Congress having for its purpose transfer
of the cost of extra compensation for night, Sunday, and holiday work by
customs officers from ships on regular runs between ports of the United States
and foreign ports not more than 200 miles in length to the Government, An-
other bill, 8. 2188, proposed to exempt railroad traing arriving from contiguous
foreign territory from the provisions of law requiring payment of extra com-
pensation, The law, at this time, the act of Febuary 13, 1911, as amended, did
not apply to rallroad trains, Neither of the bills became law,

It is interesting to note that 8 months after Senate hearings on the above-
noted bills (January 19, 1922) Congress enacted the Tarviff Act of 1922 incor-
porating therein sections 450, 451, and 452 which did require railronds to pay
extra compensation for overtime at night, and for Sunday and holiday service.

Again when hearvings were being held on H. R, 2667, which becane the Taviff
Act of 1830, representationy were made before the Senate Finance Committee for
inclusion of a provision in section 451, which would have, after the effective
date of that act, exempted “vhilrond tralns, ferryboats, or Internntional bridges
or tunnely,” from paying extra compensation for Sunday and holiday service.

Aguin when the bills, H. R. 6788 and II. R. 8089, were under consideration by
committees of Congress, the lutter of which became the Customs Administrative
Act of 1938, bridges made representutions to the committees at hearings in
1937 and 1938 acking to be exempted from payment of extra compensation for
Sunday and hollday service of eustoms officers, In both Instances Congress took
no action permitting the law to remain in effect.

Administratively, enforcement of laws requiring parties in interest to pay
the extra compensation aceruing for oveptime at night, and Sunday and holiday
service, has not been all that could be dexired, the outstunding example at the
present time being holidays.

Since December 31, 1941, holiduys between the howrs of 8 a. m. and § p. m.
have been regular work days, by administrative order, without change in the
law, and the Bureau of Customs has refused to collect extra compensation, for
gervices performed during those hours, from the partles in interest,

In some instances collection was made and payment for such service made
to the oflicer or employee who performed the serviee, In such Instances the
Bureau of Customs has made demand, through collector of enstoms, for refund
of such moneys. No walt of 20 years permitted for such refund ; we were informed
that if not pald by u certain date the amount would be deducted from our
pay check, !

Collection has been made and moneys disbursed for similar services performed
between the hours of 12 midnight and 8 a. my., also for the hours between 5 p. m.,
and midnight of all holidays for services performed in the interest of steamships,
railroads, and alr lines, Only part of an act of Congress is being abrogated by
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this administrative order, that part of a holiday between the hours of 8 a, m,
and 5 p. m. is not a holiday for the purposes of customs overtime,

Protests have been made to the Bureau of Customs and to the Treasury De-
partment against this administrative ruling requiring work on holidays between
the hours of 8 4. m. and 5 p. m, in the interest of private parties, without extra
compensation provided by law, but to no avail, The practice continues.

Respectfully submitted.

R. R, Boy~NTON,
Chairman, Overtime Conmittee,
National Customs Nerviee dssociation.

APRIL 1044,

Senator Gerey, Mr, Hall,

Mr. ScanroN, Mr, Chairman, Mr. Hall intended {o speak in behalf
of the Thousand Islands Bridge Authority, a public authority, but
with the concessions which have been-made on the part of the Tregsury
as to the merits, if T may so call them, it becomes unnecessary.

My name is Daniel Seanlon; I am attorney for the Thousand Islands
Bridge Authority.

But we would like to ask from the committee and from the Senate
immediate relief. We feel it is necessary. There are two court
actions presently pending, one of which was scheduled to be tried in
Syracuse tomorrow, and which involved this very question, and in
which the Treasury is taking the position that the bridge owners
should bé compelled to make the payment or to make the agreements
as a condition to keeping their bridges open, We don’t think that
is right under the circumstances and we ask that some sort of imme-
diate and uncomplicated relief be extended.

Senator Gerry, Thank you,

Mr. ScanroN, What has been said applies to the highway ferries.
The highway ferrvies are in the same situation as the tunnels and
bridges. I think that is conceded in the substitute bill of the Treasury
and it was also intended to be covered by the Wagner bill. Those
ferries which are purely highway ferries between the two countries
ought also to be covered as extensions of highway needs,

Senator Gerry. Thank you.

There being no other business, the meeting is adjourned.

(Thereupon, the hearing was concluded. ).



