DESCRIPTION OF THE SENATE FINANCE COMMITTEE
CHAIRMAN'S MARK OF THE
“NATIONAL EMPLOYEE SAVINGS AND TRUST
EQUITY GUARANTEE ACT”

Scheduled for Markup
By the
SENATE COMMITTEE ON FINANCE
on September 17, 2003

Prepared by the Staff
of the
JOINT COMMITTEE ON TAXATION

September 15, 2003
JCX-77-03




CONTENTS

Page
INTRODUGCTION ..ottt sttt s ae b st e bt st et et et e besbenbenbesbenaeeneeneens 1
|. DIVERSIFICATION OF PENSION PLAN ASSETS.....coiiiveseiene et 2
A. Defined Contribution Plans Required to Provide Employees with Freedom to Invest
TREIF Pl ASSELS ..o bttt sb et et ne e e nns 2
B. Notice of Freedom to Divest Employer Securities or Real Property .........cccoceeveceereenenne. 9
[1. INFORMATION TO ASSIST PENSION PLAN PARTICIPANTS.......cooeierereeeceeeeeeenes 11
A. Periodic Pension Benefit Statements and Investment EQUCELION............cooeveverererennenn. 11
B. Material Information Relating to Investment in Employer Securities...........cccooeeeeneenens 17
[11. PROTECTION OF PENSION PLAN PARTICIPANTS. ..ot 19
A. Noticeto Participants or Beneficiaries of Blackout Periods...........cccocevvrieienenieneennnns 19
B. Inapplicability of Relief from Fiduciary Liability During Suspension of Ability
of Participant or Beneficiary to Direct INVESIMENS........c.oocveverieiinieeie e 23
C. Liability for Breach of FIAUCIAry DULY ......cccccoieienieiece et 26
D. Increasein Maximum Bond Amount for Plans Holding Employer Securities................. 29
E. Provisions Relating to Whistleblower Actions Involving Pension Plans..............cccc.e..... 30
F. Increasein Penalties for Coercive Interference with Exercise of ERISA Rights............. 31
V. OTHER PROVISIONS RELATING TO PENSIONS........ccooiiriirinieeee s 32
A. Improvement of Employee Plans Compliance Resolution System...........cccocceveeivieennens 32
B. Extension to al Governmental Plans of Moratorium on Application of Certain
Nondiscrimination Rules Applicable to State and Local Government Plans ................... 34
C. Notice and Consent Period Regarding Distributions...........cccoceveevecieveerie e 35
D. Technical Correctionstothe SAVER ACE .......ooooiiiiieeceeeee e 37
E.  MiSSING PatiCIPANTS.....ccuiieeiiicie ettt sttt e et e e sbeenee s e e sneennesneenneas 38
F. Reduced PBGC Premi ums for Small and New Plans..........cccocovieiinenenceneeneeenees 39
G. Authorization for PBGC to Pay Interest on Premium Overpayment Refunds.................. 41
H. Rulesfor Substantial Owner Benefitsin Terminated Plans.........cccccvoeverinieneeieneennens 42
[.  Benefit SUSPENSION NOLICE........iciecieeie et e e ne e 43
J.  Voluntary Early Retirement Incentive and Employment Retention Plans Maintained
by Local Educational Agencies and Other ENtitieS..........ccevveeeiieesecce v 44
K. Automatic Rollovers of Certain Involuntary DistribUutions...........c.cccooeieiinnnnenieniennens 47
L. Extension of Transition Rule to Pension Funding Requirements...........cccccvveeeveeieseenens 50
M. Acceleration of PBGC Computation of Benefits Attributable to Recoveries from
7] 0= 52
N. Multiemployer Plan EXplanation NOLICE..........ccceviriirieiene e 54



O. No Reduction in Unemployment Compensation as a Result of Pension Rollovers......... 56
P.  Withholding on Certain Distributions from Governmental Eligible Deferred
(@00 .0107= 15" Lo T = TS 57
Q. Minimum COSt REQUITEIMENL........ccueiiiiteeieeeesieeie ettt eesree s e e sseeseesneeses 58
R. Socia Security Coverage Under Divided Retirement System for Public Employees
LI = 010 o2 USSR 61
S.  Replacement of Interest Rate on 30-Y ear Treasury Securities Used for Certain
PENSION Plan PUIMPOSES ........ciiiiiiiesieeie ettt ettt s a e b e ses 63
T SIUAIES...eoee ettt bbb bttt e e bbb 70
U. Purchase of Permissive Service Credit..... .o 72
V. Rollover of ATTEr-TaX AMOUNES.......cccoiireriririeieriesie st sae e b e s e 75
W. Additional IRA Catchrup Contributions for Certain Individuals............ccccceveeenenienennnen. 76
X. Distributions by an S Corporation to an Employee Stock Ownership Plan...................... 77
Y. Application of Minimum Distribution Rules to Governmental Plans ............cccccceveeennee. 79
Z.  Plan AMENAMENLS .....ociiiiiiiiiieiee ettt bbbttt b et bbb b e nes 81
V. PROVISIONS RELATING TO EXECUTIVES AND STOCK OPTIONS.........cccceviveriienns 83
A. Repeal of Limitation on Issuance of Treasury Guidance Regarding Nonqualified
Deferred COMPENSALION .......cceieiiieieeie ettt sbe e tesseesreebe s e e saeenbesneesres 83
B. Taxation of Nonqualified Deferred COmMpPeNnSation...........cccovveereereseeseesieseeseeseeseeneens 87
C. Denial of Deferra of Certain Stock Option and Restricted Stock Gains..........c.ccoceeeeenee. 93
D. Increase in Withholding from Supplemental Wage Paymentsin Excess of $1 Million... 94
E. Exclusion of Incentive Stock Options and Employee Stock Purchase Plan Stock
OPLioNS TrOM WAJES .....coiveeieeeeeiteeie ettt te e ee st te e e e ae e e sseese e e e sneeaeeneesseenseens 95
F. Capital Gain Treatment on Sale of Stock Acquired from Exercise of Statutory Stock
Options to Comply with Conflict of Interest Requirements...........cccocvevveveneeiecceeseeennn 97
VI. WOMEN’S PENSION PROTECTION.......cciiiiiiiiiieciiie i see s stee e snne e snnee e 99
A. Joint Study of Application of Spousal Consent Rules to Defined Contribution Plans..... 99
B. Treatment of Subsequent Qualified Domestic Relations Orders..........cocceveevvieeniennnene 101
C. Protection of Rights of Former Spouses under the Railroad Retirement System........... 102
D. Modifications of Joint and Survivor Annuity ReqUIrEMENtS.........ccceevereeneeneseesieeennn 103
VII. TAX COURT PENSION AND COMPENSATION MODERNIZATION........ccocevvrennenn 105
F N I 0 1 4 AN § o [0 SRS 105
B. Specia Tria Judges Of the TaX COUI.........ccccveieieerece e e 108
VI, OTHER PROVISIONS ...ttt ettt nsae s sna e s e sne e nnneas 111
A. Exclusion for Education Benefits Provided by Employers on Children of



INTRODUCTION

The Senate Committee on Finance has scheduled a markup on September 17, 2003, of the
“National Employee Savings and Trust Equity Guarantee Act.” This document,* prepared by the
staff of the Joint Committee on Taxation, provides a description of the Chairman’s mark of the
“National Employee Savings and Trust Equity Guarantee Act.”

! This document may be cited as follows: Joint Committee on Taxation, Description of
the Senate Finance Committee Chairman’s Mark of the “ National Employee Savings and Trust
Equity Guarantee Act” (JCX-77-03), September 15, 2003.



I. DIVERSIFICATION OF PENSION PLAN ASSETS

A. Defined Contribution Plans Required to Provide Employees
with Freedom to Invest Their Plan Assets

Present L aw
In general

Defined contribution plans may permit both employees and employers to make
contributions to the plan. Under a qualified cash or deferred arrangement (commonly referred to
as a “section 401(k) plan™), employees may elect to make pretax contributions to a plan, referred
to as elective deferrals. Employees may also be permitted to make after-tax contributionsto a
plan. In addition, a plan may provide for employer nonelective contributions or matching
contributions. Nonelective contributions are employer contributions that are made without
regard to whether the employee makes elective deferrals or after-tax contributions. Matching
contributions are employer contributions that are made only if the employee makes elective
deferrals or after-tax contributions.

Under the Internal Revenue Code (the “Code”),? elective deferrals, after-tax employee
contributions, and employer matching contributions are subject to special nondiscrimination
tests. Certain employer nonelective contributions may be used to satisfy these special
nondiscrimination tests. In addition, plans may satisfy the special nondiscrimination tests by
meeting certain safe harbor contribution requirements.

The Code requires employee stock ownership plans (*ESOPS’) to offer certain plan
participants the right to diversify investments in employer securities. The Employee Retirement
Income Security Act of 1974 (*ERISA”) limits the amount of employer securities and employer
real property that can be acquired or held by certain employer-sponsored retirement plans. The
extent to which the ERISA limits apply depends on the type of plan and the type of contribution
involved.

Diver sification requir ements applicable to ESOPs under the Code

An ESOP is adefined contribution plan that is designated as an ESOP and is designed to
invest primarily in stock of the employer and that meets certain other requirements under the
Code. An ESOP can be an entire plan or it can be a component of alarger defined contribution
plan. An ESOP may provide for different types of contributions. For example, an ESOP may
include a ?gual ified cash or deferred arrangement that permits employees to make elective
deferrals.

2 All references to the “Code” are to the Internal Revenue Code. All section references
and descriptions of present law refer to the Code unless otherwise indicated.

® Such an ESOP design is sometimes referred to as a“ K SOP.”



Under the Code, ESOPs are subject to a requirement that a participant who has attained
age 55 and who has at least 10 years of participation in the plan must be permitted to diversify
the investment of the participant’s account in assets other than employer securities.* The
diversification requirement applies to a participant for six years, starting with the year in which
the individual first meets the eligibility requirements (i.e., age 55 and 10 years of participation).
The participant must be allowed to elect to diversify up to 25 percent of the participant’ s account
(50 percent in the sixth year), reduced by the portion of the account diversified in prior years.

The participant must be given 90 days after the end of each plan year in the election
period to make the election to diversify. In the case of participants who elect to diversify, the
plan satisfies the diversification requirement if (1) the plan distributes the applicable amount to
the participant within 90 days after the election period, (2) the plan offers at |east three
investment options (not inconsistent with Treasury regulations) and, within 90 days of the
election period, invests the applicable amount in accordance with the participant’ s election, or
(3) the applicable amount is transferred within 90 days of the election period to another qualified
defined contribution plan of the employer providing investment options in accordance with (2).°

ERI SA limits on investmentsin employer securities and real property

ERISA imposes restrictions on the investment of retirement plan assets in employer
securities or employer real property.® A retirement plan may hold only a“qualifying” employer
security and only “qualifying” employer real property.

Under ERISA, any stock issued by the employer or an affiliate of the employer isa
qualifying employer security.” Qualifying employer securities also include certain publicly
traded partnership interests and certain marketable obligations (i.e., a bond, debenture, note,
certificate or other evidence of indebtedness). Qualifying employer real property means parcels
of employer real property: (1) if asubstantial number of the parcels are dispersed geographicaly;
(2) if each parcel of real property and the improvements thereon are suitable (or adaptable
without excessive cost) for more than one use; (3) even if al of thereal property isleased to one
lessee (which may be an employer, or an affiliate of an employer); and (4) if the acquisition and
retention of such property generally comply with the fiduciary rules of ERISA (with certain
specified exceptions).

ERISA aso prohibits defined benefit plans and money purchase pension plans (other than
certain plans in existence before the enactment of ERISA) from acquiring employer securities or

% Sec. 401(a)(28). The present-law diversification requirements do not apply to
employer securities held by an ESOP that were acquired before January 1, 1987.

> IRS Notice 88-56, 1988-1 C.B. 540, Q& A-16.
® ERISA sec. 407.
" Certain additional requirements apply to employer stock held by a defined benefit plan

or amoney purchase pension plan (other than certain plans in existence before the enactment of
ERISA).



employer real property if, after the acquisition, more than 10 percent of the assets of the plan
would be invested in employer securities and real property. Except as discussed below with
respect to elective deferrals, this 10-percent limitation generally does not apply to defined
contribution plans other than money purchase pension plans.® In addition, a fiduciary generally
is deemed not to violate the requirement that plan assets be diversified with respect to the
acquisition or holding of employer securities or real property in a defined contribution plan.®

The 10-percent limitation on the acquisition of employer securities and real property
applies separately to the portion of a plan consisting of elective deferrals (and earnings thereon)
if any portion of an individual’s elective deferrals (or earnings thereon) are required to be
invested in employer securities or rea property pursuant to plan terms or the direction of a
person other than the participant. This restriction does not apply if (1) the amount of elective
deferrals required to be invested in employer securities and real property does not exceed more
than one percent of any employee’ s compensation, (2) the fair market value of all defined
contribution plans maintained by the employer is no more than 10 percent of the fair market
value of al retirement plans of the employer, or (3) the plan is an ESOP.

Description of Proposal

In general

Under the proposal, in order to satisfy the plan qualification requirements of the Code
and the vesting requirements of ERISA, certain defined contribution plans are required to
provide diversification rights with respect to amounts invested in employer securities or
employer real property. Such aplanisrequired to permit applicable individuals to direct that the
portion of the individual’s account held in employer securities or employer real property be
invested in alternative investments. Under the proposal, an applicable individual includes
(1) any plan participant and (2) any beneficiary who has an account under the plan with respect
to which the beneficiary is entitled to exercise the rights of a participant. The time when the
diversification requirements apply depends on the type of contributions invested in employer
securities or employer real property.

Plans subject to reqguirements

The diversification requirements generally apply to an “applicable defined contribution
plan,”*® which means a defined contribution plan holding publicly-traded employer securities

8 The 10-percent limitation also applies to a defined contribution plan that is part of an
arrangement under which benefits payable to a participant under a defined benefit plan are
reduced by benefits under the defined contribution plan (i.e., a“floor-offset” arrangement).

® Under ERISA, adefined contribution plan is generally referred to as an individual
account plan. Plansthat are not subject to the 10-percent limitation on the acquisition of
employer securities are referred to as “eligible individual account plans.”

% Under ERISA, the diversification requirements apply to an “applicable individual
account plan.”



(i.e., securities issued by the employer or amember of the employer’s controlled group of
corporations™ that are readily tradable on an established securities merket).

For this purpose, a plan holding employer securities that are not publicly traded is
generally treated as holding publicly-traded employer securitiesif the employer (or any member
of the employer’s controlled group of corporations) has issued a class of stock that is a publicly-
traded employer security. Thistreatment does not apply if neither the employer nor any parent
corporation™ of the employer has issued any publicly-traded security or any specia class of
stock that grants particular rights to, or bears particular risks for, the holder or the issuer with
respect to any member of the employer’s controlled group that has issued any publicly-traded
employer security. For example, a controlled group that generally consists of corporations that
have not issued publicly-traded securities, may include a member that has issued publicly-traded
stock (the “publicly-traded member”). In the case of a plan maintained by an employer that is
another member of the controlled group, the diversification requirements do not apply to the
plan, provided that neither the employer nor a parent corporation of the employer has issued any
publicly-traded security or any special class of stock that grants particular rights to, or bears
particular risks for, the holder or issuer with respect to the member that has issued
publicly-traded stock. The Secretary of the Treasury has the authority to provide other
exceptions in regulations. For example, an exception may be appropriate if no stock of the
employer maintaining the plan (including stock held in the plan) is publicly traded, but a member
of the employer’s controlled group has issued a small amount of publicly-traded stock.

The diversification requirements do not apply to an ESOP that: (1) does not hold
contributions (or earnings thereon) that are subject to the special nondiscrimination tests that
apply to elective deferrals, employee after-tax contributions, and matching contributions; and
(2) isaseparate plan from any other qualified retirement plan of the employer. Accordingly, an
ESOP that holds elective deferrals, employee contributions, employer matching contributions, or
nonel ective employer contributions used to satisfy the special nondiscrimination tests (including
the safe harbor methods of satisfying the tests) is subject to the diversification requirements
under the proposal. The diversification rights applicable under the proposal are broader than
those applicable under the Code’ s present-law ESOP diversification rules. Thus, an ESOP that is
subject to the new requirements is excepted from the present-law rules.

' For this purpose, “controlled group of corporations’ has the same meaning as under
section 1563(a), except that, in applying that section, 50 percent is substituted for 80 percent.

12 For this purpose, “ parent corporation” has the same meaning as under section424(e),
i.e., any corporation (other than the employer) in an unbroken chain of corporations ending with
the employer if each corporation other than the employer owns stock possessing at least
50 percent of the total combined voting power of all classes of stock with voting rights or at least
50 percent of the total value of shares of all classes of stock in one of the other corporationsin
the chain.

13 An ESOP will not be treated as failing to be designed to invest primarily in qualifying
employer securities merely because the plan provides diversification rights as required under the
proposal or greater diversification rights than required under the proposal.



The diversification requirements under the proposal aso do not apply to a one-participant
retirement plan. A one-participant retirement plan isaplan that: (1) on the first day of the plan
year, covers only one individual (or the individual and his or her spouse) and the individual owns
100 percent of the plan sponsor (i.e., the employer maintaining the plan), whether or not
incorporated, or covered only one or more partners (or partners and their spouses) in the plan
sponsor; (2) meets the minimum coverage requirements without being combined with any other
plan that covers employees of the business; (3) does not provide benefits to anyone except the
individual s (and spouses) described in (1), (4) does not cover a business that is a member of an
affiliated service group, a controlled group of corporations, or agroup of corporations under
common control; and (5) does not cover a business that uses |eased employees. It isintended
that, for this purpose, a*“partner” includes an owner of abusinessthat istreated as a partnership
for tax purposes. |n addition, it includes a two-percent shareholder of an S corporation. **

Elective deferrals and after-tax employee contributions

In the case of amounts attributable to elective deferrals under a qualified cash or deferred
arrangement and empl oyee after-tax contributions that are invested in employer securities or
employer real property, any applicable individual must be permitted to direct that such amounts
be invested in alternative investments.

Other contributions

In the case of amounts attributable to contributions other than elective deferrals and after-
tax employees contributions (i.e., nonel ective employer contributions and employer matching
contributions) that are invested in employer securities or employer rea property, an applicable
individual who is a participant with three years of service,” abeneficiary of such a participant,
or abeneficiary of a deceased participant must be permitted to direct that such amounts be
invested in alternative investments.

The proposal provides atransition rule for amounts attributabl e to these other
contributions that are invested in employer securities or employer real property acquired before
thefirst plan year for which diversification requirements apply. Under the transition rule, for the
first three years for which the new diversification requirements apply to the plan, the applicable
percentage of such amountsis subject to diversification as shown in Table 1, below. The
applicable percentage applies separately to each class of employer security and to employer real
property in an applicable individual’s account. The transition rule does not apply to plan
participants who have three years of service and who have attained age 55 by the beginning of
the first plan year beginning after December 31, 2003.

¥ Under section 1372, a two-percent shareholder of an S corporation is treated as a
partner for fringe benefit purposes.

> Years of serviceis defined as under the rules relating to vesting (sec. 411(a)).



Table 1 —Applicable Percentage for Employer
Securitiesor Employer Real Property Held on Effective Date

Plan year for which diversification applies Applicable per centage:
S Y= 33 percent

SECONA YOI .....eveeveeieee ettt e e 66 percent

LT = S 100 percent

Regquirementsfor investment alter natives

A plan subject to the diversification requirements is required to give applicable
individuals a choice of at least three investment options, other than employer securities or
employer real property, each of which isdiversified and has materially different risk and return
characteristics. It isintended that other investment options generally offered by the plan also
must be available to applicable individuals.

A plan does not fail to meet the diversification requirements merely because the plan
limits the times when divestment and reinvestment can be made to periodic, reasonable
opportunities that occur at least quarterly. It isintended that applicable individuals generally be
given the opportunity to make investment changes with respect to employer securities or
employer real property on the same basis as the opportunity to make other investment changes,
except in unusua circumstances. Thus, in general, applicable individuals must be given the
opportunity to request changes with respect to investments in employer securities or employer
real property with the same frequency as the opportunity to make other investment changes and
that such changes are implemented in the same timeframe as other investment changes, unless
circumstances require different treatment.

Except as provided in regulations, a plan may not impose restrictions or conditions with
respect to the investment of employer securities or employer real property that are not imposed
on the investment of other plan assets (other than restrictions or conditions imposed by reason of
the application of securities laws). For example, such arestriction or condition includes a
provision under which a participant who divests his or her account of employer securities or
employer real property receives less favorable treatment (such as alower rate of employer
contributions) than a participant whose account remains invested in employer securities or
employer real property. On the other hand, such arestriction does not include the imposition of
fees with respect to other investment options under the plan, merely because fees are not
imposed with respect to investments in employer securities.

Effective Date

The proposal is generally effective for plan years beginning after December 31, 2003. In
the case of a plan maintained pursuant to one or more collective bargaining agreements, the
proposal is effective for plan years beginning after the earlier of (1) the later of December 31,
2004, or the date on which the last of such collective bargaining agreements terminates



(determined without regard to any extension thereof after the date of enactment), or
(2) December 31, 2005.



B. Notice of Freedom to Divest Employer Securitiesor Real Property
Present L aw

Under ERISA, a plan administrator is required to furnish participants with certain notices
and information about the plan. Thisinformation includes, for example, a summary plan
description that includes certain information, including administrative information about the
plan, the plan’s requirements as to eligibility for participation and benefits, the plan’s vesting
provisions, and the procedures for claiming benefits under the plan. Under ERISA, if aplan
administrator fails or refuses to furnish to a participant information required to be provided to the
participant within 30 days of the participant’ s written request, the participant generally may bring
acivil action to recover from the plan administrator $100 a day, within the court’s discretion, or
other relief that the court deems proper.

The Code contains a variety of notice requirements with respect to qualified plans. Such
reguirements are generally enforced by an excisetax. For example, in case of afailureto
provide notice of asignificant reduction in benefit accrual's, an excise tax of $100 is generally
imposed on the employer. If the employer exercised reasonable diligence in meeting the
requirements, the excise tax with respect to a taxable year is limited to no more than $500,000.

Description of Proposal

In general

The proposal requires a new notice under the Code and ERISA in connection with the
right of an applicable individual to divest his or her account under an applicable defined
contribution plan of employer securities or employer real property, as required under the
diversification proposal of the bill. Not later than 30 days before the first date on which an
applicableindividual is eligible to exercise such right, the administrator of the plan must provide
the individual with a notice setting forth such right and describing the importance of diversifying
the investment of retirement account assets.

The Secretary of Labor is directed to prescribe a model notice to be used for this purpose.
The notice must be in aform calculated to be understood by the average plan participant. The
notice may be delivered in written, electronic, or other appropriate form to the extent that such
form is reasonably accessible to the applicable individual.

Sanctions for failureto provide infor mation

Excise tax

Under the proposal, an excise tax generally appliesin the case of afailureto provide
notice of diversification rights as required under the Code. The excisetax is generally imposed
on the employer if noticeis not provided.”® The excise tax is $100 per day for each participant or

18 |n the case of amultiemployer plan, the excise tax is imposed on the plan.



beneficiary with respect to whom the failure occurs, until notice is provided or the failureis
otherwise corrected. If the employer exercises reasonable diligence to meet the notice
reguirement, the total excise tax imposed during a taxable year will not exceed $500,000.

No tax will be imposed with respect to afailure if the employer does not know that the
failure existed and exercises reasonabl e diligence to comply with the notice requirement. In
addition, no tax will be imposed if the employer exercises reasonable diligence to comply and
provides the required notice within 30 days of learning of the failure. In the case of afailure due
to reasonable cause and not to willful neglect, the Secretary of the Treasury is authorized to
waive the excise tax to the extent that the payment of the tax would be excessive or otherwise
inequitable relative to the failure involved.

ERISA civil penaty

In the case of afailure to provide notice of diversification rights as required under
ERISA, the Secretary of Labor may assess a civil penalty against the plan administrator of up to
$100 a day from the date of the failure. For this purpose, each violation with respect to any
single applicable individual is treated as a separate violation.

Effective Date

The proposal applies on the date of enactment of the proposal.

10



[I. INFORMATION TO ASSIST PENSION PLAN PARTICIPANTS
A. Periodic Pension Benefit Statements and I nvestment Education
Present L aw
|n general

Under ERISA, a plan administrator is required to furnish participants with certain notices
and information about the plan.*” If a plan administrator fails or refuses to furnish to a
participant information required to be provided to the participant within 30 days of the
participant’ s written request, the participant generally may bring acivil action to recover from
the plan administrator $100 a day, within the court’s discretion, or other relief that the court
deems proper.

The Code contains a variety of notice requirements with respect to qualified plans. Such
requirements are generally enforced by an excise tax. For example, in case of afailureto
provide notice of asignificant reduction in benefit accrual's, an excise tax of $100 is generally
imposed on the employer. If the employer exercised reasonable diligence in meeting the
requirements, the excise tax with respect to a taxable year is limi ted to no more than $500,000.

Pension benefit statements

ERISA provides that a plan administrator must furnish a benefit statement to any
participant or beneficiary who makes a written request for such a statement. This requirement
appliesin the case of any plan that is subject to ERISA. This requirement appliesto both
individual account plans™® and defined benefit plans. The benefit statement must indicate, on the
basis of the latest available information: (1) the participant’s or beneficiary’ stotal accrued
benefit; and (2) the participant’s or beneficiary’ s vested accrued benefit or the earliest date on
which the accrued benefit will become vested. A participant or beneficiary is not entitled to
receive more than one benefit statement during any 12-month period.

Statements to participants on separ ation from service

A plan administrator must furnish a statement to each participant who: (1) separatesfrom
service during the year; (2) is entitled to a deferred vested benefit under the plan as of the end of
the plan year; and (3) whose benefits were not paid during the year. The statement must set forth
the nature, amount, and form of the deferred vested benefit to which the participant is entitled.
The plan administrator generally must provide the statement no later than 180 days after the end
of the plan year in which the separation from service occurs.

1 Governmental plans and church plans are exempt from ERISA, including
requirements to provide notices or information to participants.

8 An“individual account plan” is the term generally used under ERISA for a defined
contribution plan.

11



|nvestment quidelines

Present law does not require that participants be given investment guidelines relating to
retirement savings.

Description of Proposal

Pension benefit statements

In general

The proposal provides new benefit statement requirements under the Code and ERISA,
depending in part on the type of plan and the individual to whom the statement is provided.

Requirements for defined contribution plans and tax-deferred annuities

In the case of adefined contribution plan (other than a one-participant retirement plan)™
or atax-deferred annuity, the plan administrator is required under the Code and ERISA to
provide a benefit statement (1) to a participant or beneficiary who has the right to direct the
investment of the assetsin hisor her account, at least quarterly, (2) to any other participant or
other beneficiary who has his or her own account under the plan, at least annualy, and (3) to
other beneficiaries, upon written request, but limited to one request during any 12-month period.

The benefit statement is required to indicate, on the basis of the latest available
information: (1) the total benefits accrued; (2) the vested accrued benefit or the earliest date on
which the accrued benefit will become vested; and (3) an explanation of any offset that may be
applied in determining accrued benefits under a plan that provides for permitted disparity or that
is part of afloor-offset arrangement (i.e., an arrangement under which benefits payable to a
participant under a defined benefit plan are reduced by benefits under a defined contribution
plan). With respect to information on vested benefits, the Secretary of Labor isrequired to
provide that the requirements of the proposal are met if, at least annually, the plan: (1) updates
the information on vested benefits that is provided in the benefit statement; or (2) providesin a
separate statement information as is necessary to enable participants and beneficiaries to
determine their vested benefits.

The benefit statement must also include: (1) the value of each investment to which assets
in theindividual’s account are allocated (determined as of the plan’s most recent valuation date),
including the value of any assets held in the form or employer securities or employer real
property (without regard to whether the securities or real property were contributed by the
employer or acquired at the direction of the individual); and (2) a notice that investmentsin any
individual account may not be adequately diversified if the value of any investment in the
account exceeds 20 percent of the fair market value of all investmentsin the account. A
quarterly statement provided to a participant or beneficiary who has the right to direct the

¥ The term “one-participant retirement plan” is defined as under the proposal requiring
plans to provide diversification rights with respect to employer securities and employer real

property.
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investment of the assets in his or her account must also include an explanation of any limitations
or restrictions on the right of the individual to direct an investment.

Requirements for defined benefit plans

Under the proposal, the administrator of a defined benefit plan is generally required under
the Code and ERISA either: (1) to furnish a benefit statement at least once every three yearsto
each participant who has a vested accrued benefit and who is employed by the employer at the
time the benefit statements are furnished to participants; or (2) to furnish at least annually to each
such participant notice of the availability of a benefit statement and the manner in which the
participant can obtain it. The Secretary of Labor is authorized to provide that years in which no
employee or former employee benefits under the plan need not be taken into account in
determining the three-year period. It isintended that the annual notice of the availability of a
benefit statement may be included with other communications to the participant if donein a
manner reasonably designed to attract the attention of the participant.

The administrator of adefined benefit plan is also required to furnish a benefit statement
to a participant or beneficiary upon written request, limited to one request during any 12-month
period.

The benefit statement is required to indicate, on the basis of the latest available
information: (1) the total benefits accrued; (2) the vested accrued benefit or the earliest date on
which the accrued benefit will become vested; and (3) an explanation of any offset that may be
applied in determining accrued benefits under a plan that provides for permitted disparity or that
is part of afloor-offset arrangement (i.e., an arrangement under which benefits payable to a
participant under a defined benefit plan are reduced by benefits under a defined contribution
plan). With respect to information on vested benefits, the Secretary of Labor isrequired to
provide that the regquirements of the proposal are met if, at least annually, the plan: (1) updates
the information on vested benefits that is provided in the benefit statement; or providesin a
separate statement information as is necessary to enable participants and beneficiaries to
determine their vested benefits. In the case of a statement provided to a participant (other than at
the participant’ s request), information may be based on reasonable estimates determined under
regulations prescribed by the Secretary of Labor in consultation with the Pension Benefit
Guaranty Corporation.

Form of benefit statement

The benefit statement must be written in a manner calculated to be understood by the
average plan participant. 1t may be delivered in written, electronic, or other appropriate form to
the extent that such form is reasonably accessible to the recipient. For example, regulations
could permit current benefit statements to be provided on a continuous basis through a secure
plan website for a participant or beneficiary who has access to the website.

The Secretary of Labor is directed, within 180 days after the date of enactment of the
proposal, to develop one or more model benefit statements, written in a manner calculated to be
understood by the average plan participant, that may be used by plan administratorsin
complying with the requirements of ERISA and the Code. The use of the model statement is
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optional. It isintended that the model statement include items such as the amount of
nonforfeitable accrued benefits as of the statement date that are payable at normal retirement age
under the plan, the amount of accrued benefits that are forfeitable but that may become
nonforfeitable under the terms of the plan, information on how to contact the Social Security
Administration to obtain a participant’ s persona earnings and benefit estimate statement, and
other information that may be important to understanding benefits earned under the plan.

|nvestment quidelines

In general

Under the proposal, the plan administrator of a defined contribution plan (other than a
one-participant retirement plan) or a tax-deferred annuity is required under the Code and ERISA
to provide at least once ayear amodel form relating to basic investment guidelines to each
participant or beneficiary who has the right to direct the investment of the assetsin his or her
account under the plan.

Model form

Under the proposal, the Secretary of the Treasury is directed, in consultation with the
Secretary of Labor, to develop and make available a model form containing basic guidelines for
investing for retirement. The guidelines in the model form are to include: (1) information on the
benefits of diversification of investments; (2) information on the essential differences, in terms of
risk and return, of pension plan investments, including stocks, bonds, mutual funds and money
market investments; (3) information on how an individual’ s investment allocations under the
plan may differ depending on the individual’ s age and years to retirement, as well as other
factors determined by the Secretary; (4) sour